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§  1180.  Introduction— Title  by  forfeiture  is  the  fourth 
method  of  acquiring  title  by  purchase  mentioned  by  Black- 
stone.  Under  the  English  law,  lands,  tenements  and  heredi- 
taments might  be  forfeited  in  various  degrees  and  by  va- 
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rions  means:  (1)  By  crimes  and  misdemeanors;  (2)  By 
alienation  contrary  to  law;  (3)  By  non-presentation  to  a 
benefice^  where  the  forfeiture  is  denominated  a  lapse;  (4) 
by  Simony;  (5)  By  nonperformance  of  conditions;  (6)  By 
waste;  (7)  By  breach  of  copyhold  conditions;  (8)  By  Bank- 
ruptcy. Very  few  of  these  English  elements  of  forfeiture 
prevail  in  this  country. 

Forfeiture  Defined*  The  definition  given  by  Blackstone 
is:  '' Forfeiture  is  a  punishment  annexed  by  law  to  some 
illegal  acty  or  negligence,  in  the  owner  of  lands,  tenements 
and  hereditaments  whereby  he  loses  his  interest  therein, 
and  they  go  to  the  injured  party,  as  a  recompense  for  the 
wrong  which  he  alone,  or  the  public  together  with  himself, 
has  sustained."^ 

§  1181.  Principles  Underlying  the  Doctrine  of  Forfeiture 
—Before  proceeding  to  consider  the  various  causes  of  for- 
feiture it  would  be  well  to  consider  some  of  the  principles 
underlying  the  subject.  Many  of  these  principles  are  recog- 
nized and  enforced  in  courts  of  law  as  well  as  in  courts  of 
equity,  although  equity  may  have  a  more  extended  juris- 
diction. 

§  1182.  Forfeitures  Not  Favored  Either  in  Law  or  Equity 
—Forfeitures  are  not  regarded  by  courts  with  any  special 
degree  of  favor.  Where  a  party  insists  upon  a  forfeiture, 
he  must  make  clear  proof,  and  show  that  he  is  entitled  to 
it.  It  is  a  harsh  remedy,  and  he  who  insists  upon  making 
a  declaration  of  forfeiture,  must  be  held  strictly  within 
the  limits  of  the  authority  which  gives  the  right.* 

They  are  never  enforced  except  when  definitely  con- 
tracted for,  and  nothing  has  been  done  by  the  party  for 
whose  benefit  they  are  made  to  mislead  the  other  party  to 
hia  injury.' 

1—2  Blaek.,  267.  3— TJaited  BtateB  L.  I.  06.  v.  Boas, 

2r-PahiLer  v.  Ford,  70   Dl.   380;      159  IlL  476. 

Knli^te  of  Pythias  y.  Kntaeher,  72 
BL  Ap.  462. 
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A  forfeiture  should  never  be  enforced  where  the  lan- 
guage will  bear  a  construction  leading  to  a  different  result.* 

A  right  of  forfeiture,  although  tolerated,  is  not  favored 
in  courts  of  equity.  Where  a  party  seeks  to  enforce  such 
right,  and  by  his  conduct  has  misled  others,  and  suffered 
them  to  acquire  rights  in  ignorance  of  his  right  to  declare 
a  forfeiture  when  he  is  called  upon  to  disclose  the  true 
state  of  facts,  a  court  of  equity  will  not  allow  him  to  exe- 
cute a  forfeiture.* 

§  1183.  Compensation  and  Not  Forfeiture  is  the  doctrine 
of  equity,  and  courts  of  equity  frequently  relieve  men  who 
have  acted  fairly,  though  negligently,  and  dispensed  with 
that  which  would  make  compliance  with  what  the  law  re- 
quires, oppressive.® 

§  1184.  Selief  Against  Forfeitures  Granted  in  Equity— 
The  preventing  of  forfeitures  is  within  the  protecting  care 
of  courts  of  equity,  whenever  wrong  or  injustice  will  re- 
sult from  their  enforcement,  and  to  prevent  their  enforce- 
ment affords  a  large  share  of  equity  jurisdiction.  Inas- 
much as  equity  does  not  favor  forfeitures  but  refuses  to 
enforce  them,  unless  it  is  to  promote  justice,  and  prevent 
the  perpetration  of  injustice  and  wrong,  a  clear  case,  ap- 
pealing to  the  principles  of  justice,  must  be  made  out  be- 
fore a  forfeiture  will  be  enforced.'' 

A  court  of  equity  will  grant  relief  against  forfeitures 
occasioned  by  fraud,  accident  or  mistake." 

The  cases  in  which  courts  of  chancery  have  relieved  from 
penalties  have  generally  arisen  under  contracts  in  which 
the  performance  of  some  collateral  act,  like  the  conveyance 

4— Voris  T.  Benshaw,  49  lU.  426;  Murphy   v.    Lockwood,    21    Dl.    611; 

Hartford  F.  I.  Co.  v.  Walsh,  54  HL  Glover  v.  Fiaher,   11  111.   666;   Mor- 

164;    Home  F.   I.  Co.  v.   Pierce,  75  gan  v.   Herrick,   21   DL   481;    Clark 

111.  426.  ▼.   Lyons,   25   111.    105;    Fitzhugh   v. 

5— Fitzhugh  V.  Smith,  62  HI.  486;  Smith,  62  HI.  486. 

Chadwick    ▼.    Parker,    44    111.    326 ;  7— Voris  v.  Eenshaw,  49  HI.  425. 

Carpenter  v.  Welty,  101  HL  Ap.  58.  8— Houston  v.  Curran,  101  HI.  Ap. 

6— Andrews  v.  SulUvan,  7  HI.  327;  203. 
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of  land,  has  been  sought  to  be  secured  by  an  agreement  that 
in  the  event  of  non-performance,  a  stipulated  sum  of  money- 
should  be  paid.  In  such  cases  relief  will  be  granted  against 
an  unreasonable  penalty,  when  full  compensation  can  be 
otherwise  given  for  the  non-performance  of  the  contract.* 

It  is  well  settled  that  where  the  agreement  is  simply  one 
for  the  payment  of  money,  a  forfeiture  of  land  incurred 
by  its  non-performance  will  be  set  aside  in  behalf  of  the 
defaulting  party,  or  relieved  against  in  any  other  manner 
made  necessary  by  the  circumstances  of  the  case,  on  the 
payment  of  the  debt,  interest  and  costs,  unless  the  com- 
plainant has  debarred  himself  by  his  own  conduct.  This 
doctrine  is  applied  where  the  failure  has  been  caused  by 
ignorance,  and  is  not  wilful." 

§  1185.  Belief  Aj^aanst  Forfeitures  Not  Granted  in  Equity 
— Whra. — Where  the  agreement  creates  a  mere  pecuniary 
obligation  and  the  default  arises  from  gross  negligence,  or 
is  wilful  and  persistent.^* 

It  is  conceded  that  parties  have  a  right  to  make  their 
contracts  as  astringent  as  they  please,  and  to  make  time  the 
very  essence  of  their  contracts;  and  if  one  party  without 
the  consent  of  the  other,  allows  the  specific  time  to  pass, 
no  matter  for  what  cause,  without  performing  the  condi- 
tion, the  stipulated  consequences  must  follow.** 

If  parties  under  no  disabiUty  choose  to  contract  for  a 
forfeiture,  however  hard  it  may  seem,  in  the  absence  of 
any  fraud  or  improper  practices  on  the  part  of  the  vendor, 
the  law  can  afford  the  vendee  no  relief." 

There  may  be  an  apparent  conflict  in  the  authorities  on 
this  subject,  or  it  may  be  diflBcult  to  draw  a  distinction 
between  them.  But  it  may  be  concluded  that  in  the  exer- 
cise by  a  court  of  equity  of  a  power  of  this  character,  every 

9— Blair  v.  Chamblin,  39  lU.  521.  12— Ohrisman  v.  MiUer^  21  HI.  226. 

10 — ^Dodsworth   y.   Dodsworth,   254  13— Brink  v.  Steadman,  70  III.  241 ; 

HL  49.  Morgan  Patk  y.  Gahan,  136  HI.  $15. 

11 — ^HouBton  y.  Curran,  101  Ul.  Ap. 
203. 
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case  must  necessarily  depend  upon  its  own  equities^  and 
a  court  of  chancery  may  withhold  its  aid,  and  leave  the 
parties  to  their  legal  rights,  if  the  particular  circumstances 
of  the  case  before  it  are  not  such  as  call  for  its  inter- 
position on  equitable  grounds.^^ 

§1186.  Rescission  of  Contracts — ^Rights  of  Vendor  and 
Purchaser— Forfeiture  of  Purdiase  Money— The  question 
of  forfeiture  most  frequently  arises  on  the  breach  of  cov- 
enants and  agreements  in  deeds  or  contracts  and  the  for- 
feiture in  such  cases  frequently  relate  more  to  the  forfei- 
ture of  the  money  paid,  rather  than  to  the  forfeiture  of 
the  estate.  It  is  usual  in  contracts  for  the  sale  of  real 
estate  providing  for  the  payment  of  the  consideration  in 
future  installments,  to  insert  a  provision  in  regard  to  such 
payments  that  time  is  the  essence  thereof,  and  a  failure  on 
the  part  of  the  vendee  to  make  the  payments  as  provided 
in  the  contract  would  authorize  the  vendor  to  declare  the 
contract  forfeited  or  terminated  with  the  right  to  retain 
the  money  paid  as  liquidated  damages. 

And  it  has  been  held  that  when  the  contract  by  its  terms 
imposes  no  forfeiture  on  default  of  any  of  the  payments, 
the  vendor  before  he  can  rescind  must  put  the  vendee  in 
the  same  condition  as  he  was  before  making  the  contract. 
So  the  vendor  must  tender  the  vendee  any  notes  he  may 
have  executed  for  the  purchase  money,  and  also  the  several 
sums  of  money  paid  in  the  contract,  before  he  can  be  per- 
mitted to  rescind.  This  is  understood  to  be  the  universal 
rule  in  such  cases.  The  party  against  whcnn  the  rescission 
is  sought,  must  be  placed  in  statu  quo}^ 

But  it  has  also  been  held  that  where  there  is  no  provi- 
sion in  the  contract  authorizing  the  vendor  to  retain  such 
payments,  yet  he  may  do  so  on  the  breach  of  the  contract 
by  the  vendee.    It  is  said  by  the  court,  after  a  careful  re- 

14— Blair  v.  ChambHn,  89  HI.  521. 
15 — ^Mnrphj  t.  Loekwood,  21  HI. 
610. 
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view  of  the  authorities:  "From  the  authorities  above 
cited,  and  others  of  like  weight  and  respectability,  we  have 
deduced  these  rules:  Where  the  vendee  enters  upon  the 
performance  of  the  contract,  and,  paying  part  of  the  pur- 
chase money,  makes  default  which  is  inexcusable  and  the 
vendor,  without  fault,  exercises  the  right  given  by  the  con- 
tract of  declaring  the  same  terminated,  and  in  so  doing 
acts  fairly  and  within  the  scope  of  the  power,  then  no  ac- 
tion can  be  maintained  by  the  vendee  to  recover  back  what 
he  has  paid.  But  a  vendor,  who  is  himself  in  fault,  for 
fraud  or  violation  of  his  contract,  can  not  exercise  the 
power  80  given  without  making  restitution  of  what  he  has 
received  under  it.  In  such  case  the  law  would  imply  a 
promise  to  repay  the  purchase  money  received,  and  an 
equitable  action  for  money  had  and  received  would  lie  to 
recover  it.  * ' 

"We  do  not,  however,  hold,  or  mean  to  be  understood 
as  holding,  that  these  rules  cover  the  entire  subject  mat- 
ter. There  may  be  cases  where  the  vendee,  charged  with 
a  technical  default  under  such  a  contract,  might,  under  par- 
ticular circumstances,  be  entitled  to  other  relief,  as  in  case 
where  he  had  paid  a  large  portion  of  the  purchase  money, 
made  valuable  improvements  upon  the  property,  and  his 
default  was  the  result  of  fraud,  accident  or  mistake;  or 
the  venddr  should  attempt  to  exercise  the  power  for  for- 
feiture in  cases  not  fully  within  its  scope ;  or  unfairly  and 
oppressively,  with  the  view  of  taking  an  undue  advantage 
of  the  vendee  by  a  forfeiture  of  payments  and  improve- 
ments, and  in  all  other  cases  falling  within  the  principles 
by  which  courts  of  equity  are  governed,  the  vendee  may 
resort  to  such  a  court  to  restrain  the  act  of  the  vendor,  if 
about  to  be  done,  or  if  accomplished,  to  set  it  aside,  and 
to  have  the  equities  of  the  parties  arising  from  their  rela- 
tion adjusted  according  to  the  circumstances  of  the  case.** 

Where  a  vendor  of  land  exercises  the  right,  reserved  to 

16— Wheeler  ▼.  Mather,  66  SL  841. 
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him  in  the  contract  of  sale,  of  declaring  a  forfeiture  of 
the  same  for  the  non-payment  of  the  money  due  by  the 
terms  thereof,  on  a  bill  in  equity  by  the  assignee  of  the 
vendee,  for  a  specific  performance  of  the  contract,  and  in 
the  event  that  specific  performance  was  not  granted  then 
for  a  decree  requiring  the  vendor  to  return  the  purchase 
money  paid,  it  was  held  that  no  relief  could  be  granted  on 
either  ground,  on  account  of  the  gross  laches  of  the  as- 
signee." 

The  only  cases  in  which  the  purchaser  of  real  estate  is 
entitled  to  recover  back  the  money  he  has  paid  on  the  con- 
tract of  purchase  are: — 1 — ^where  the  contract  has  been 
rescinded  by  mutual  consent  and  agreement  of  the  parties ; 
2 — ^where  the  vendor  is  incapable  or  unwilling  to  perform 
the  contract  on  his  part ;  and  3 — ^where  the  vendor  has  been 
guilty  of  fraud  in  making  the  contract.  But  where  the  con- 
tract has  been  declared  forfeited,  pursuant  to  its  own  terms, 
on  account  of  the  default  of  the  purchaser,  he  is  not  en- 
titled to  recover  back  what  he  has  paid.^* 

And  a  forfeiture  of  a  part  under  the  contract,  does  not 
affect  the  residue,  where  the  contract  is  divisible." 

§  1187.  Covenants  in  Contract  Not  Released  by  Clause 
of  Forfeiture — ^Although  there  may  be  a  clause  in  the  con- 
tract providing  that  in  case  the  vendee  shall  make  default 
in  his  payments,  the  vendor  may  forfeit  the  same,  such 
clause  does  not  release  the  vendee  from  his  covenants,  in 
case  he  makes  such  default.  In  all  such  cases,  the  mere 
lapse  of  time,  with  non-performance,  does  not  of  itself  ob- 
literate the  contract, — so  that  neither  party  has  any  rights, 
and  is  subject  to  no  liability  under  it  as  if  it  never  had  been. 
After  the  expiration  of  the  time,  and  the  non-performance, 
the  vendor  has  the  right  to  still  treat  the  contract  as  sub- 
sisting and  sue  the  vendee  on  his  covenants.    The  clause 

17 — ^Whitaker  v.  Bobinson,   65   111.       362;    Harlow   v.   Snow,   147   111.   Ap. 
411.  369. 

18— Bryson    v.    Crawford,    68    HI.  19— Chicago  v.  Sexton,  115  111.  230. 
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of  forfeiture  is  put  in  for  the  benefit  and  security  of  the 
vendor,  and  does  not  release  the  vendee  from  his  covenants 
to  pay,  till  the  vendor  chooses  to  avail  himself  of  that 
clause.  Till  then  the  rights  and  liabilities  remain  the  same 
as  if  no  such  clause  is  in  the  contract.  And  so  long  as  the 
vendor  reserves  the  right  to  sue  the  vendee  upon  his  cove- 
nants to  pay,  so  long  does  the  right  subsist  in  the  vendee  to 
tender  the  balance  due,  and  demand  a  deed.*^ 

§  1188.  Courts  Not  Inclined  to  Seardi  for  Causes  of  For- 
feiture-—In  enforcing  forfeitures,  the  courts  should  never 
search  for  that  construction  of  language  which  will  pro- 
duce a  forfeiture,  when  it  will  bear  another  reasonable 
construction  which  will  not  produce  such  a  result.  For- 
feitures are  odious  to  the  law,  and  when  contracts  are  bur- 
dened with  conditions  rendering  it  exceedingly  difficult  to 
observe  them,  the  courts  will  feel  no  inclination  to  strain 
for  constructions  of  conditions  that  will  defeat  a  recovery, 
but  will  content  themselves  by  giving  the  language  a  fair 
and  reasonable  interpretation.** 

The  cause  of  forfeitures  must  be  brought  clearly  within 
the  forfeiture  clause  of  the  contract  or  it  will  be  of  no 
avail." 

§  1189.  Courts  of  Equity  Will  Not  Enforce  a  Forfeiture- 
Courts  of  equity  will  never,  by  its  affirmative  action  or  by 
affirmative  provisions  in  its  decree,  enforce  a  penalty  or  for- 
feiture, but  will  always  leave  the  party  entitled  thereto  to 
prosecute  his  claim  in  a  court  of  law,  according  to  legal 
rules.  Compensation  and  not  forfeiture  is  the  doctrine  of 
equity.  While  courts  of  equity,  not  less  than  courts  of 
law,  recognize  the  rights  of  parties  to  a  contract  to  stipu- 
late for  penalties  and  forfeitures,  and  while,  on  a  proper 
showing,  courts  of  equity  will  relieve  against  forfeitures, 
it  is  a  rule  of  universal  application  that  it  will  never  en- 
force either  a  penalty  or  forfeiture.** 

20— Chrismaii  v.  MUler,  21  ID.  226.  22— Aurora  F.  I.  Ck).  v.  Eddj,  55  HI. 

21— Hartford  F.  L  Ck).  v.  Walah,  54      213. 
I1L  164.  23— Baeklen  y.  Hasterlik,  155  Dl. 
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Not  even  upon  the  special  ground  of  removing  a  cloud 
upon  the  title.** 

Courts  of  equity  will  not  compel  a  discovery  that  will 
expose  a  party  to  a  penalty  or  a  forfeiture,** 

§1190.  Exception  to  the  Rule— That  Equity  Will  Not 
Enforce  a  Penalty  or  Forfeiture— Where  the  owner  of  land 
charged  with  the  payment  of  an  annuity  conveys  a  por- 
tion of  it  in  consideration,  in  part,  that  the  grantee  pay  a 
portion  of  the  annuity,  and  upon  condition  of  a  failure  to 
pay  shall  work  a  forfeiture,  if  the  grantor  to  save  his  por- 
tion of  the  land,  is  compelled  to  pay  the  annuity  he,  and 
not  the  annuitant,  can  maintain  a  bill  to  enforce  the  for- 
feiture." 

§  1191.  Power  to  Dedare  a  Forfeiture  Strictly  Construed 
-^Clauses  in  contracts  for  service  in  the  nature  of  forfei- 
tures must  be  strictly  construed.  Where  the  right  to  re- 
cover a  deposit  depends  upon  the  exercise  of  the  judgment 
of  a  certain  person,  the  forfeiture  thereof  under  such  a 
clause  will  not  be  permitted  unless  it  be  shown  that  there 
was  an  exercise  of  such  judgment  in  good  faith,  and  in  a 
reasonable,  and  not  in  an  arbitrary  and  capricious  man- 
ner.** 

The  power  to  declare  a  forfeiture  is  not  an  arbitrary  one, 
to  be  exercised  capriciously,  but  must  be  exercised  only  in 
good  faith  and  for  reasonable  cause.** 

§1192.  Declaration  of  Forfeiture— After  default  by  the 
vendee,  the  vendor  has  the  right  at  any  moment  to  declare 
the  forfeiture  and  to  deprive  the  vendee  of  the  right  to 

423;    Traders    I.    Co.    v.   Bace^    142  27~Neime7er  t.  Knight,  98  HL  222. 

HI.  338.  (See  also  ease  of  Harper  v.  Tidholm, 

24— Douglas  v.  Union  M.  L.  L  Co.,  155  111.  370.) 

127  111.  101;   Poe  v.  Ulrey,  133  HI.  28— Chicago  C.  By.  Co.  ▼.  Blaneh- 

Ap.  298;  Toledo,  St.  L.  &  N.  O.  B.  ard,   35   IlL   Ap.   481. 

B.  Co.  T.  St.  L.  &  0.  B.  B.  Co.,  208  29— <niicago  v.  Sexton,  115  HL  230. 
HL  628. 

25— Orandall  y.  Sorg,  99  HL  Ap. 
28. 
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claim  a  performance  of  them,  and  the  vendor  of  the  right 
to  sue  the  vendee  on  his  covenants. 

The  mere  act  of  offering  the  land  for  sale,  or  entering  on 
their  sales  book  or  any  other  act  showing  that  the  vendor 
considered  the  contract  as  terminated,  is  sufScient  to  put 
an  end  to  it,  and  deprive  the  vendee  of  the  right  to  claim 
its  performance.  And  a  sale  of  the  premises  to  a  stranger 
is  sufficient  of  itself  to  show  an  election  by  the  vendor  to 
seek  his  remedy  by  taking  advantage  of  the  forfeiture 
clause,  and  to  release  his  remedy  on  the  covenants.** 

§  1193.  Power  to  Declare  a  Forfeiture  Cannot  Be  Dele- 
gated— ^The  power  to  declare  a  forfeiture  contained  in  a 
contract  cannot  be  delegated,  at  least  unless  it  is  so  pro- 
vided in  the  contract.  The  party  upon  whom  the  power 
is  conferred  cannot  leave  the  matter  to  the  judgment  of 
another.  The  power  must  be  exercised  by  the  person  on 
whose  judgment  the  parties  placed  it.'^ 

§  1194.  Wrongful  Attempt  to  Forfeit— An  attempt  by  the 
vendor  to  declare  a  forfeiture  of  the  contract  of  sale,  under 
a  power  therein  given,  in  case  of  default  on  the  part  of  the 
vendee,  where  the  vendor  has,  by  his  act  waived  his  right 
to  do  so,  would  be  wrongful,  and  put  the  vendor  in  fault, 
so  that  the  vendee  would  be  at  liberty  to  treat  the  contract 
as  rescinded,  stop  short  of  its  performance,  and  he  could 
sue  the  Vendor  in  an  action  at  law,  and  recover  all  he  had 
paid  on  the  contract,  although,  by  the  terms  of  the  contract, 
if  the  forfeiture  had  been  rightfully  declared,  all  that  had 
been  paid  by  the  vendee  would  have  become  forfeited  to 
the  vendor." 

The  withdrawal  of  an  unaccepted  offer  to  sell,  or  the 
retraction  of  an  option  which  the  other  party  has  not  seen 
fit  to  accept,  involves  none  of  the  elements  of  a  forfeiture. 
It  deprives  no  party  of  any  right  and  abrogates  no  contract, 

30— Ghrlflman  v.  Miller^  21  HL  226.  82— Igelhart  v.  Gibson,  56  HL  81. 

31 — Chicago  G.  By.  Oo.  v.  Blaneh- 
ard,  35  m.  Ap.  481. 
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but  is  merely  the  exercise  by  a  party  of  the  right  to  recede 
from  a  proposition  which  the  other  party  has  not  seen  fit 
to  adopt.** 

§  1195.  Notice  to  the  Grantee  or  Devisee  of  the  OonditionB 
of  Forfeiture  Essential— When,  in  the  absence  of  a  will, 
each  of  the  devisees  would  be  entitled  to  his  or  her  respec- 
tive proportions  of  the  estate,  accprding  to  our  statute  of 
descent,  sl  condition  subsequent  contained  in  the  will,  the 
breach  of  which  would  divest  the  estate  which  became 
vested  by  the  will  in  the  devisee,  it  must  be  shown  that  the 
conditions  of  the  will  in  this  regard  were  brought  home  to 
the  knowledge  of  the  devisee,  before  the  breach,  in  order 
to  complete  the  forfeiture.  Nor  is  this  principle  confined 
in  its  scope  and  operations  to  wills  or  devises  to  heirs  at 
law.  The  rule  may,  in  more  general  terms,  be  stated  thus : 
One  who  has  an  estate  or  title  real  independently  of  the 
deed  or  instrument  containing  a  condition  of  forfeiture, 
shall  not  be  presumed  to  have  notice  of  the  condition,  and 
he  shall  not  be  held  to  have  incurred  a  forfeiture,  unless 
he  committed  the  breach  with  knowledge  of  the  condition 
and  consequences.  It  is  true  that  this  question  has  rarely 
arisen  for  adjudication,  nevertheless,  it  is  as  well  settled 
as  any  other  principle  of  the  common  law,  and  is  founded 
in  substantial  reasons  of  justice.  So  where  by  will  the 
testator  devised  his  estate  to  his  heirs  at  law,  with  the 
condition  that  none  of  his  children  then  under  the  age  of 
twenty-one  years  should  marry  till  they  each  attained  the 
age  of  twenty-one  years,  it  was  held  that  a  daughter,  in 
whom  the  estate  had  become  vested  and  who  had  no  notice 
of  the  condition,  and  who  married  four  months  before  at- 
taining the  age  of  twenty-one  years,  did  not  thereby  forfeit 
her  estate.** 

An  agreement  in  regard  to  the  sale  and  purchase  of  land, 
that  time  shall  be  the  essence  of  the  contract  may  be  waived, 
either  by  the  consent  or  conduct  of  the  parties,  or  by  the 

33— McCauley  v.  Ctee,  150  HI.  311.  34— Shackleford  v.  Hall,  19  111.  211. 
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conduct  of  the  party  for  whose  benefit  such  agreement  is 
made.  Where  time  is  stated  in  the  contract  to  be  the  es- 
sence of  the  contract  if  both  parties,  by  a  mutual  course 
of  conduct  treat  the  time  clause  as  waived  or  suspended, 
one  of  them  cannot  suddenly  insist  upon  a  forfeiture,  but 
must,  in  order  to  avail  himself  of  the  time  clause,  give 
reasonable,  definite  and  specific  notice  of  his  change  of 
intention.** 

§  1196.  Waiver  of  Forf  eitidres — It  is  a  rule  of  law  that  a 
forfeiture  may  be  waived  by  the  party  for  whose  benefit 
it  is  inserted  in  the  contract  or  other  instrument. 

The  reason  for  the  rule  holding  that  a  waiver  of  a  for- 
feiture may  be  made  by  the  party  for  whose  benefit  it  is 
inserted  in  the  contract,  either  by  his  declarations  or  his 
course  of  conduct,  is,  that  the  party  against  whom  the  for- 
feiture is  declared  or  attempted  to  be  enforced,  by  such 
declarations  and  conduct,  is  led  to  believe  that  by  the  in- 
dulgence of  the  party  entitled  to  declare  a  forfeiture,  his 
contract  will  not  be  forfeited,  even  though  prompt  pay- 
ment, according  to  the  strict  terms  of  the  contract,  is  not 
made.** 

In  a  contract  for  the  conveyance  of  land,  where  the 
vendor  has  shown  great  indulgence  to  the  vendee,  such  as 
allowing  installments  of  payments  to  remain  a  long  time 
over  due  and  then  receiving  partial  payments,  time  not  be- 
ing the  essence  of  the  contract,  the  vendor  may  be  pre- 
vented from  suddenly  insisting  upon  a  forfeiture.'^ 

Where  a  series  of  promissory  notes  is  given  for  the  pur- 
chase price  of  land,  and  the  contract  of  sale  reserves  the 
right  to  the  vendor  to  declare  a  forfeiture  thereof  in  case 
of  default  in  the  payment  of  any  one  of  the  notes  within 
a  specified  time  after  maturity,  a  transfer  by  the  vendor 
of  the  last  note  in  the  series  to  a  bona  fide  holder,  after 

35__Wataon  v.  White,  152  IlL  364.  37— Murphy   v.   Lockwood,  '21   111. 

36— United  States  L  Co.  v.  Boss,      610. 
159  BL  476.  '  a 
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default  in  respect  to  one  of  the  prior  notes,  and  knowledge 
thereof y  would  operate  as  a  waiver  of  the  right  to  declare  a 
forfeiture  after  such  default.  By  the  transfer  of  the  note 
last  in  the  series  the  vendor  is  debarred  of  the  right  to 
rescind  the  contract  of  sale  on  account  of  default  in  the 
payment  of  any  of  the  not^  still  remaining  in  his  hands, 
either  under  the  power  given  in  the  contract  or  otherwise, 
because,  by  such  transfer,  he  had  put  it  out  of  his  power 
to  terminate  the  contract  as  to  the  whole  extent  to  which 
it  remained  executory  on  the  part  of  the  vendee.** 

Where  a  party  leases  a  lot  of  ground  for  the  purpose  of 
erecting  buildings  thereon,  to  be  leased  to  other  tenants, 
and  the  lessor  reserves  the  right  to  declare  a  forfeiture  of 
the  lease  for  the  default  in  payment  of  the  ground  rent,  as 
it  shall  become  due,  and  several  installments  of  rent  became 
due,  but  the  lessor,  at  the  instance  of  the  lessee,  waives  his 
privilege  to  declare  a  forfeiture  and  does  not  press  the 
lessee  for  payment,  other  than  to  receive  the  rents  of  the 
tenants  of  the  building,  which  had  been  provided  for  by  an 
after  agreement  with  the  lessee,  and  where  negotiations 
have  been  going  on  for  an  adjustment  of  the  matter  of  the 
ground  rent,  and  the  lessor  had  evinced  a  disposition  to 
favor  the  lessee  in  that  regard,  it  was  held  that  under  the 
circumstances,  notwithstanding  the  lessee  had  by  the  terms 
of  the  lease,  expressly  waived  the  right  to  any  notice  of  an 
intention  on  the  part  of  the  lessor  to  declare  a  forfeiture, 
yet  he  should  have  notice  before  such  a  declaration  could 
properly  be  made.  And  such  notice  should  be  certain  and 
dear.** 

The  owner  has  the  right  to  waive  the  forfeiture  and  by 
his  act  estop  himself  from  insisting  thereon.  So  where  a 
great  public  work  is  undertaken  requiring  certain  land  for 
its  completion,  and  the  deed  therefor  contained  a  condition 
subsequent,  requiring  the  work  to  be  completed  within  a 
given  time,  and  on  a  failure  in  that  respect  the  title  to  the 

88— Iglabart  ▼.  Gflwon,  56  HL  81.  80— Palmer  ▼.  Ford,  70  HL  800. 
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land  was  to  revert  to  the  grantor,  on  a  failure  on  the  part 
of  the  public  authorities  to  complete  the  work  within  the 
given  time,  if  the  grantor  actively  encourages  the  grantee 
to  proceed  with  the  work  and  expend  a  large  amount  of 
money  in  so  doing  and  insists  that  the  work  be  carried  on 
with  greater  expedition,  stating  that  he  has  no  desire  to 
deprive  the  grantee  of  his  rights  though  having  the  power 
to  forfeit  the  title,  the  grantor  will  afterwards  be  estopped 
from  declaring  a  forfeiture.  It  is  an  elementary  principle 
of  law  that  it  is  not  necessary,  in  any  case,  to  prove  the 
performance  of  a  condition  which  has  been  waived  by  the 
party  having  the  right  to  demand  performance.  A  condi- 
tion one  waived  is  gone  forever,  and  its  performance  can- 
not thereafter  be  required.** 

§  1197.  Forfeiture  on  Dissolution  of  a  Oorporation— Upon 
the  dissolution  or  civil  death  of  a  corporation,  all  its  real 
estate,  by  the  strict  rules  of  the  common  law,  reverts  to 
the  original  owners  or  their  heirs,  and  all  its  personal  estate 
vests  in  the  crown,  in  England,  and  in  the  State  here,  and 
all  debts  due  to  and  from  it  are  by  operation  of  law  ex- 
tinguished. 

Equity,  however,  views  the  matter  in  quite  a  different 
light.  In  equity  the  corporation  is  regarded  as  a  trustee 
holding  the  corporate  property  for  the  benefit  of  its  credi- 
tors and  shareholders,  which,  upon  its  dissolution  or  civil 
death,  a  court  of  chancery  will  lay  hold  of  as  a  trust  fund, 
and  distribute  it  for  their  benefit.  With  a  view  of  mitigat- 
ing the  rigor  of  the  common  law  with  respect  to  the  effects 
of  a  defunct  corporation,  the  legislature  in  this  and  most, 
if  not  all,  of  the  other  States  of  the  Union  have,  by  appro- 
priate legislative  enactments,  provided  for  a  just  and 
equitable  distribution  of  their  assets  in  cases  of  insolvency, 
or  sudden  dissolution  for  any  cause,  and  our  own  act  on 
the  subject  contains  a  provision  which  in  express  terms  ex- 

40 — Saaitarj  DistriiSt  of  Chicago  t. 
Chieago.T.  &  T.  Co.,  278  JH  529. 
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tends  their  corporate  existence  two  years  from  the  date 
of  their  dissolution  for  such  purposes.*^ 

The  rule  of  the  common  law  that  on  the  dissolution  or 
civil  death  of  a  corporation  its  real  estate  reverts  to  the 
original  grantor  or  his  heirs,  has  however  been  modified 
in  modem  times,  in  respect  to  corporations  organized  for 
pecuniary  benefit.  In  respect  to  such  corporations,  the 
shareholders  are  the  original  donors  of  the  corporate  prop- 
erty, each  member  contributing  his  share  of  the  capital  for 
the  common  benefit  of  all;  and  the  corporation  so  long  as 
it  remains  solvent,  will  hold  the  property  given  it,  merely 
as  trustee  for  its  stockholders.  When  such  a  corporate 
body  is  dissolved  or  becomes  insolvent,  equity  will  see  that 
its  property  is  distributed,  first  to  the  payment  of  its  debts, 
and  next  among  its  stockholders. 

But  in  the  absence  of  statutory  regulations  to  the  con- 
trary, the  doctrine  of  reverter  to  the  original  owner  or  his 
heirs,  in  case  of  corporate  dissolution,  is  applicable  at  this 
day  to  public  or  eleemosynary  corporations,  even  in  the 
view  of  a  court  of  equity.  That  is  to  corporations  which 
have  no  stockholders.** 

■ 

§  1198.  Tender  of  Perf  ormance  of  Contract— The  rule  is 
that  a  tender  is  never  required,  nor  its  omission  ever 
prejudicial,  where,  from  the  circumstances,  it  is  clear  that 
such  a  tender,  if  made,  would  have  been  refused.  The  law 
does  not  require  the  performance  of  a  mere  idle  act,  nor  one 
which  would  be  useless.  Where  the  vendee  objects  to  a  title 
a  tender  of  a  deed,  which  he  declares  he  will  not  accept, 
is  unnecessary.*' 

To  entitle  a  purchaser  to  demand  a  deed  and  maintain 
a  bill  for  specific  performance,  it  is  sufficient  that  he  is 
ready  and  offers  to  pay  any  sum  that  may  be  found  due, 
and  to  comply  with  the  contract  on  his  part,  and  the  tech- 

41— Life  Association  of  A,  v.  Fas-  43 — Bucklen  v.  Hasterlik,  155  111. 

sett,  102  111.  315.  423;  Lyman  v.  Oedney,  114  HI.  388; 

42— Mott  V.  Danville  Seminary,  129  Watson  v.  White,  152  111.  364. 
HI.  408. 
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nical  rales  that  govern  pleas  of  tender  in  actions  at  law  are 
not  applicable  in  courts  of  equity. 

The  allegations  in  a  bill  for  specific  performance  by  a 
purchaser  of  real  estate  which  are  deemed  suflBcient  to  be 
made  by  such  purchaser  as  to  his  readiness  to  comply  with 
the  terms  of  the  contract  are  well  stated  in  the  case  of 
Watson  V.  White,  152  111.,  364,  which  should  be  examined.** 

§1199.  Forfeitures  Under  Foreign  Laws  and  Regulations 
Not  Enfordble  in  This  State— It  is  a  well  settled  rule,  that 
the  courts  of  one  country  will  not  enforce  either  the  criminal 
or  penal  laws  of  another,  nor  will  they  carry  out  or  be 
guided  by  the  laws  of  another,  regarding  the  forms  of 
action,  nor  the  remedies  provided  for  civil  injuries  so  it 
was  held  that  the  forfeiture  provided  for  in  the  usury  laws 
of  Massachusetts,  being  a  part  of  the  law  of  remedy,  could 
not  be  enforced  in  the  courts  of  this  State.** 

§  1200.  Forfeitures  for  Crimes  and  Misdemeanors— Under 
the  English  laws  lands,  tenements  and  hereditaments  were 
forfeited  to  the  Crown  for  treason,  felony,  misprision  of 
treason,  proemunire,  drawing  a  weapon  on  a  judge,  or  strik- 
ing a  person  in  the  presence  of  the  King 's  principal  coiirts 
of  justice,  and  popish  recusancy.*^ 

§  1201.  Public  Policy  of  Dlinois  Against  Forfeitures  of 
Estates  for  Conviction  of  Crimes— The  constitution  of  the 
United  States  provides  that  **no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture  except  during  the 
life  of  the  person  attainted,"  and  by  an  act  of  Congress 
passed  in  1790,  all  corruption  of  blood  and  forfeitures, 
whether  for  treason  or  felony,  as  to  convictions  under  the 
Federal  law,  were  abolished.  This  doctrine  of  forfeiture 
of  estates  for  criminal  offences  never  had  any  existence  in 
Illinois,  even  in  the  modified  form  which  seems  to  be  rec- 
ognized in  the  Federal  constitution.  In  all  the  constitutions 
adopted  in  this  State  a  provision  similar  to  the  one  found  in 

44— Watson  ▼.  White,  152  Ul.  364.  46—2  Black.,  267. 

45 — Sherman  ▼.  Gassett,  9  111.  521. 


914  The  Law  of  Real.  Pbopbbty — ^Illinois 

section  II  of  article  2,  of  the  constitution  of  1870  is  to  be 
found.  That  section  declares:  **A11  penalties  shall  be  pro- 
portioned to  the  nature  of  the  offense,  and  no  conviction 
shall  work  corruption  of  blood  or  forfeiture  of  estate ;  nor 
shall,  any  person  be  transported  out  of  the  State  for  any 
offense  committed  within  the  same. ' ' 

There  are  in  these  several  constitutional  provisions  clear 
and  unequivocal  declarations  of  the  public  policy  of  this 
State  to  the  effect  that  no  forefeiture  of  property  rights 
shall  follow  conviction  for  crime.  This  public  policy  is 
further  manifested  by  our  statutes  in  regard  to  descent  ot 
property  in  case  of  intestacy,  and  the  general  power  of  dis- 
position of  property  by  will,  conferred  by  our  statute  of 
wills.  In  none  of  these  statutes  is  the  right  conferred  in 
respect  to  property  made  to  depend  on  the  manner  or  cause 
of  the  death  of  the  owner.  To  hold  that  the  property  of  one 
who  was  executed  in  this  State  for  a  crime  was  not  subject 
to  the  same  law  of  descent  and  devise  of  property  generally, 
would  be  nothing  less  than  judicial  legislation  by  engrafting 
exceptions  in  the  statutes  where  none  exist  by  the  language 
of  the  law.  Statutes  of  descent  and  devise  are  legislative 
declarations  of  the  public  policy  of  the  State  on  the  subject 
to  which  they  relate.  The  rules  of  common  law  on  these 
subjects  have  been  wholly  superseded  by  our  statutes.  So 
it  was  held  than  an  executor  of  a  person  hung  for  murder 
might  recover  on  a  policy  of  life  insurance  issued  by  an  in- 
surance company  to  the  criminal.*^ 

§  1202.  Alienation  Contrary  to  Law  is  one  of  the  grounds 
for  the  forfeiture  of  an  estate  at  common  law.  So,  if  the 
alienation  were  (1)  in  mortmain,  or  to  (2)  an  alien,  or  to 
(3)  a  particular  tenant,  as  where  the  alienation  was  of  a 
greater  interest  than  the  grantor  was  authorized  to  grant, 
then  the  estate  was  liable  to  forfeiture.  The  cause  of  for- 
feiture arose  in  the  two  former  cases  from  the  incapacity 

47 — Collins  v.   Metropolitan  L.   1. 
Co.,  282  m.  87. 
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of  the  alienee  to  take,  and  in  the  latter  case  from  the  in- 
ability of  the  alienor  to  grant  (1)  AUenation  in  mortmain 
is  an  alienation  of  lands  or  tenements  to  any  corporation, 
aole,  or  aggregate,  ecclesiastical  or  temporal.  The  expres- 
sion:, ''Mortmain''  means  in  dead  hands,  and  as  one  of  the 
common  law  elements  of  a  corporation  was  perpetual  exist- 
ence, if  a  corporation  acquired  title  to  real  estate  it  might 
hold  it  forever,  and  thus  it  was  said  to  be  in  dead  hands ; 
the  real  estate  was  taken  out  of  the  ordinary  course  of 
commercial  transactions;  this  was  considered  detrimental 
to  the  interest  of  the  kingdom;  there  were  other  reasons 
springing  out  of  the  feudal  tenure  which  operated  to  render 
BULch  titles  objectionable,  which  are  not  necessary  to  be  men- 
tioned here. 

Although  the  English  law  may  be  the  basis  of  the  public 
policy  of  Illinois,  yet  its  severity  is  greatly  modified  by 
legislation  and  judicial  decisions,  doubtless  because  for- 
feitures are  abhorred  both  at  law  and  in  equity. 

§1203.  Statutory  Limitations  Regarding  Corporations — 
It  is  provided  by  the  statute  ''That  corporations  may  be 
formed  in  the  manner  provided  in  this  Act  for  any  lawful 
purpose  except  banking,  insurance,  real  estate,  brokerage, 
the  operation  of  railroads  and  the  business  of  loaning 
money;  provided,  that  horse  and  dummy  railroads,  and 
organizations  for  the  purchase  and  sale  of  real  estate  for 
burial  purposes  only,  may  be  organized  and  conducted  un- 
der the  provisions  of  this  Act :  And  provided  further,  that 
corporations  formed  for  the  purpose  of  constructing  rail- 
road bridges  shall  not  be  held  to  be  railroad  corpora- 
tions/'** 

It  is  also  provided  that  the  persons  who  propose  to  form 
a  corporation  shall  make  a  statement  to  that  effect,  under 
their  hands,  and  duly  acknowledged  before  some  officer  in 
the  manner  provided  for  the  acknowledgment  of  deeds, 
setting  forth  among  other  things,  the  object  for  which  it 

48—866.  1,  CtL  82,  B.  8. 
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is  formed  and  the  duration  of  the  corporation^  not  exceed- 
ing, however,  ninety-nine  years,  which  statement  shall  be 
filed  in  the  office  of  the  Secretary  of  State.** 

Thus  taking  away  the  idea  of  a  perpetuity,  and  showing 
that  the  object  of  the  corporation  is  for  a  lawful  purpose. 

§  1204.  Restrictions  on  Corporations  in  Dlinois  as  to  Real 
Estate — The  statutes  of  Illinois  provide  that  corporations 
may  own,  possess  and  enjoy  so  much  real  and  personal 
estate  as  shall  be  necessary  for  the  transaction  of  their 
business,  and  may  sell  and  dispose  of  the  same  when  not  re- 
quired for  the  use  of  the  corporation.  Provided,  however, 
that  all  real  estate  so  acquired  in  satisfaction  of  any  lia- 
bility or  indebtedness,  unless  the  same  may  be  necessary 
and  suitable  for  the  business  of  such  corporation,  shall  be 
offered  at  public  auction  at  least  once  a  year,  at  the  door  of 
the  court-house  of  the  county  wherein  the  same  is  situated, 
or  on  the  premises  to  be  sold,  after  giving  notice  thereof 
for  at  least  four  consecutive  weeks  in  some  newspaper  of 
general  circulation  published  in  said  county;  and  if  there 
be  no  such  newspaper  published  therein,  then  in  the  nearest 
adjacent  county  where  such  newspaper  is  published;  and 
said  real  estate  shall  be  sold  whenever  the  price  offered  for 
it  is  not  less  than  the  claim  of  such  corporation,  including 
all  interest,  cost  and  other  expenses.  And  provided,  fur- 
ther, that  in  case  such  corporation  shall  not  within  the 
period  of  five  years,  sell  such  land  either  at  public  or  private 
sale,  as  aforesaid,  it  shall  be  the  duty  of  the  State's  At- 
torney to  proceed  by  information  in  the  name  of  the  People 
of  the  State  of  Illinois,  against  such  corporation,  in  thp 
circuit  court  of  the  county  wherein  such  lands,  so  neglected 
to  be  sold,  shall  be  situated ;  and  such  court  shall  have  juris- 
diction to  hear  and  determine  the  facts,  and  to  order  the 
sale  of  such  land  or  real  estate  at  such  time  and  place,  sub- 
ject to  such  rules  as  the  court  may  establish,  and  after  de- 
ducting the  fees  and  costs  of  proceeding  from  the  proceeds 

49— Sec.  2,  Ch.  32,  B.  8. 
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of  such  sale,  the  residue  shall  be  paid  over  to  such  corpora- 
tion.»* 

And  it  is  further  provided  that  no  foreign  or  domestic 
corporation  established  or  maintained  in  any  way  for  the 
pecuniary  profit  of  its  stockholders  or  members,  shall  pur- 
chase or  hold  real  estate  in  this  State,  except  as  provided 
in  this  act." 

The  foregoing  provisions  of  the  statute  doubtless  apply 
to  conunercial  corporations,  or  as  they  are  termed  corpora- 
tions for  pecuniary  profit  as  well  as  to  such  voluntary  cor- 
porations as  are  organized  '  *  not  for  pecuniary  profit.  * ' 

It  is  provided,  however,  that  ^*Any  corporation  that  may 
be  formed  for  religious  purposes  under  this  act,  or  any 
law  of  this  State,  for  the  incorporation  of  religious  societies, 
may  receive,  by  gift,  devise  or  purchase,  land  not  exceed- 
ing in  quantity  twenty  (20)  acres,  and  may  erect  or  build 
thereon  such  houses,  buildings  or  other  improvements  as 
may  be  deemed  necessary  for  the  convenience  and  comfort 
of  such  congregation,  church  or  society,  and  may  lay  out 
and  maintain  thereon  a  burying  ground;  Provided,  that 
only  ten  acres  of  such  land  shall  be  exempt  from  assessment 
for  taxation,  and  that  all  such  land  in  excess  of  ten  acres 
shall  be  assessed  at  the  same  valuation  as  if  it  were  not 
a  part  of  a  cemetery;  but  no  such  property  shall  be  used 
except  in  the  manner  expressed  in  the  gift,  grant  or  devise, 
or  if  no  use  or  trust  is  so  expressed,  except  for  the  benefit 
of  the  corporation,  church  or  society  for  which  it  was  in- 
tended.''" 

§  1205.  The  Public  Policy  of  niinois  in  Regard  to  Gorpo- 
rations  Acquiring  and  Holding  Real  Estate  has  been  con- 
sidered by  the  Supreme  Court  in  a  number  of  cases.  One 
of  the  first  is  that  of  Carroll  v.  The  City  of  East  St.  Louis, 
67  111.  568,  which  was  a  case,  however,  involving  the  right 

50— Sec.  5,  Ch.  32,  B.  8.  52— Sec.  42,  Ch.  32,  E.  S. 

51 — Sec.  26,  Ch.  32,  R.  S. 
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of  a  foreign  corporation  to  acquire  and  hold  real  estate  in 
this  State. 

As  the  case  is  an  early  one  in  which  the  public  policy 
of  the  State  was  fully  considered,  and  a  general  review  of 
the  subject  was  given,  it  may  be  regarded  as  a  leading  case 
on  the  subject,  and  extended  excerpts  from  the  opinion  may 
be  justified. 

It  was  an  action  of  ejectment  brought  by  the  city  against 
Carroll,  to  recover  the  possession  of  certain  lots.  It  ap- 
peared that  the  title  of  the  property  was  at  one  time  in  one 
Barlow,  who  conveyed  it  to  the  *' Connecticut  Land  Com- 
pany, ' '  a  corporation  organized  under  the  laws  of  Connecti- 
cut, and  authorized  to  receive,  grant,  convey,  dispose  of,  and 
transfer  real  estate,  and  to  sell  and  exchange  the  same. 

The  question  put  to  the  court  was:  Can  a  corporation 
created  in  another  State  for  the  sole  purpose  of  buying  and 
selling  land,  come  here  and  prosecute  the  business  for 
which  it  was  created,  by  purchasing  and  holding  lands  in 
this  State? 

In  answer  to  this  question  the  court  says :  ' '  It  must  be 
remembered  that  the  law  making  power  of  the  State,  where 
the  authority  is  proposed  to  be  exercised,  is  alone  invested 
with  the  authority,  and  must  determine  its  public  policy. 
With  this  power  the  courts  have  not  been  intrusted.  It  is 
for  them  to  ascertain  and  apply  the  law  and  the  legislative 
policy,  and  not  to  inaugurate  it.*  The  public  policy  of  the 
State  may  be  ascertained  by  reference  to  the  general  course 
of  legislation,  either  by  prohibitory  or  enabling  acts,  or 
by  its  general  course  of  legislation  on  a  given  subject.*' 

**Our  general  assembly  have,  in  a  variety  of  modes,  and 
on  a  very  large  number  of  occasions,  manifested,  in  unmis- 
takable terms,  a  determination  that  perpetuities  in  real 
estate  shall  not  exist  in  this  State.  To  prevent  it,  and  to 
keep  the  tenures  of  the  lands  in  the  State  free,  at  an  early 
period  in  the  legislation  of  the  State,  the  common  law  allow- 
ing entails  was  abolished,  and  such  conveyances  rendered 
inoperative  to  create  such  an  estate.    And  (it  is  said),  in- 
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asmnch  as  such  tenures  create  a  perpetuity  in  particular 
families,  it  tends  to  give  them  special  privileges  not  enjoyed 
by  all.  It  is  the  foundation  upon  which  aristocracies  are 
built  and  sustained.  It  takes  real  estate  out  of  market  and 
prevents  its  acquisition  by  the  citizens  generally  and  pre- 
vents its  distribution  even  in  families  by  devise  and  descent. 
These,  and  it  may  be  other  considerations,  have  induced, 
it  is  believed,  every  State  in  the  Union  to  abolish  estate  tail, 
because  they,  by  creating  perpetuities,  are  not  in  harmony 
with  the  principles  upon  which  our  government  is  based, 
and  are  prejudicial  to  the  general  welfare  and  prosperity 
of  our  people. 

**The  policy  of  the  legislation  in  this  country,  ever  since 
the  establishment  of  our  form  of  government,  has  been  with 
a  view  to  leave  all  free  to  acquire  property,  and  to  protect 
and  foster  no  class  by  conferring  special  privileges,  or 
placing,  or  even  permitting  wealth  to  be  placed,  in  the  hands 
of  a  portion,  to  be  held  in  perpetuity.  In  fact,  its  pernicious 
effect  was  so  clearly  seen  and  felt  in  Great  Britain,  that 
perpetuities  have  been  discountenanced  in  that  jurisdiction. 
The  theory  of  our  government  is,  that  not  only  the  laws 
must  protect  all  alike,  but  that  every  citizen  must  be  left 
equally  free  in  the  pursuit  and  acquisition  of  property. 
"When  feudalism  prevailed  throughout  Europe,  the  care  of 
the  government  was  for  the  lords  and  the  privileged  classes, 
and  entails  and  perpetuities  of  tenure  in  their  families,  or 
particular  portions  of  them,  was  adopted  as  the  best  means 
to  secure  their  continued  wealth  and  influence.  But  as 
trade  and  commerce  advanced,  and  the  principles  of  free 
government  became  better  understood,  it  was  found  that  the 
public  welfare  was  retarded  by  restrictions  upon  the  ten- 
ures to  their  landed  property,  and  centuries  of  fetters  that 
had  trammeled  it,  have  been  gradually  and  constantly  re- 
laxed and  removed,  until  many  of  the  inconveniences  attend- 
ing the  system  have  disappeared. 

**0f  the  same  nature  as  the  feudal  system  were  monas- 
teries and  religious  houses,  that  acquired  large  bodies  of 
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lands  and  held  them  in  perpetuity.  The  prejudicial  effects 
of  this  policy  were,  at  an  early  day,  felt,  as  it  took  real 
estate  out  of  the  commerce  of  the  country,  and  was  found 
to  be  a  serious  impediment  to  national  prosperity  if  not  to 
advancing  civilization.  This  was,  perhaps,  the  strongest 
motive  that  led  to  the  enactment  of  the  laws  of  mortmain 
in  Great  Britain.  There  were,  no  doubt,  other  considera- 
tions, such  as,  that  it  curtailed  the  power  and  influence  of 
the  feudal  lords,  and  their  loss  of  revenues  by  being  de- 
prived of  their  escheats,  wardships,  reliefs  and  the  like. 
Hence,  these  laws  of  mortmain  were  adopted,  allowing  the 
lord  immediate  to  declare  a  forfeiture  of  the  estate  sold  to 
a  corporation,  and  on  his  failing  to  do  so,  the  lord  mediate 
might  and  on  his  failing  to  do  so,  then  the  king. 

''Thus  it  will  be  observed  that  these  statutes  do  not  pre- 
vent corporations  from  taking  title  by  conveyance,  but  only 
enable  the  forfeiture  of  the  title,  which  thus  passes  to  the 
lord  or  the  king.  If,  then,  these  bodies  are  not  prohibited 
taking  by  the  laws  of  mortmain,  they,  if  in  force  in  this 
State,  would  not  prevent  this  corporation  from  holding 
lands  until  the  State  should  proceed  and  obtain  a  forfeiture. 
Whether  they  are  in  force  when  applied  to  a  proper  case, 
we  shall  not  now  determine,  as  we  think  they  have  no  appli- 
cation to  this  case. 

''Our  general  assembly  have,  from  the  very  organization 
of  our  government,  manifested  a  clear  and  decided  opposi- 
tion to  permitting  corporate  bodies  to  hold  lands  to  any 
great  extent  in  perpetuity.  In  granting  charters  of  insur- 
ance, agricultural,  manufacturing  and  benevolent  organiza- 
tions, of  which  we  have  a  large  number,  as  a  general  rule, 
with,  it  may  be,  a  few  exceptions,  when  authorized  to  buy 
or  sell  lands,  they  have  been  restrained  to  a  small  quantity. 
So  jealous  has  been  the  legislature  of  the  power  to  purchase 
and  sell  lands  by  these  corporations,  that  it  adopted,  as 
a  policy,  that  the  authority  thus  given  should  not  be  per- 
verted or  abused ;  that  they,  as  an  undoubted  policy,  limited 
the  pow^er  to  only  enough  of  real  estate  to  enable  them  to 
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carry  out  and  accomplish  the  purposes  of  their  organiza- 
tion, other  than  buying  and  selling  real  estate. ' ' 

In  fact,  the  whole  course  of  our  legislature,  in  hundreds 
of  charters  granted,  shows  a  fixed  and  stern  determination 
not  to  yield  such  power  to  these  bodies. 

We  do  not  infer  this  policy,  as  seems  to  be  supposed, 
because  the  legislature  did  not,  in  term,  confer  the  power  on 
these  various  bodies,  but  it  is  from  the  almost  uniform  pro- 
hibition of  its  exercise,  and  in  this  is  the  distinction. 

We  have  been  referred  to  some  half  a  dozen  private  acts 
passed  by  our  general  assembly,  creating  corporations  for 
various  purposes,  in  which  the  power  is,  incidentally  in 
some,  and  as  primary  objects  in  others,  given  to  buy  and 
sell  lands.  They  are  special  and  private  laws,  and  in  our 
mind  do  not  tend,  in  the  slightest  degree,  to  determine  the 
general  policy  of  the  State  on  the  subject.  Like  all  other 
exceptions,  they  tend  to  establish,  rather  than  impair,  the 
force  of  the  general  rule.  It  is  the  general  laws  of  a  State 
to  which  all  persons  refer  to  ascertain  its  general  policy, 
but  in  this  case  our  special  legislation  is  overwhelmingly  in 
support  of  the  general  laws  on  this  subject.  We  are  totally 
at  a  loss  to  conceive  how  we  can  infer  that,  because  a  few 
special  charters  are  opposed  to  the  fixed  and  almost  uni- 
form policy  of  the  State,  for  half  of  a  century  manifested 
on  almost  every  occasion  when  a  charter  was  asked,  that  the 
entire  policy  of  the  government  has  thus  been  changed.  We 
regard  it  as  forming  none,  not  even  the  slightest,  ground 
for  such  an  inference.  But  since  the  charters  referred  to 
were  adopted,  as  also  that  under  consideration,  the  same 
policy  has  been  clearly  manifested. 

"At  the  session  of  1871-2,  the  general  assembly,  in  re- 
vising the  general  incorporation  laws,  have  adhered  strictly 
to  the  policy  so  clearly  manifested  by  former  legislation. 
The  first  section  of  the  law  provides  for  the  formation  of 
such  bodies  for  any  lawful  purpose,  except  banking,  insur- 
ance, real  estate,  brokerage,  the  operation  of  railroads 
and  the  business  of  loaning  money.     It  is  contended  that 
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this  section,  by  implication^  authorizes  the  formation  of 
corporations  to  buy  and  sell  real  estate,  as  it  does  not,  in 
terms,  prohibit  it,  and  if  so,  the  Connecticut  Land  Company 
may  do  so,  as  we  should  infer  a  change  of  policy.  If  this 
were  the  only  provision  in  the  enactment,  it  would  be  a  vio- 
lent presumption,  in  view  of  the  past  legislation,  to  arrive 
at  such  a  conclusion.  But  the  fifth  section  relieves  it  from 
this  doubt,  if  there  is  any,  as  it  limits  all  but  churches 
organized  under  the  act,  to  so  much  real  estate  as  may  be 
necessary  for  their  organization.  Churches  are,  as  before, 
limited  to  ten  acres;  but  corporations  are  authorized  to 
purchase  lands  in  satisfaction  of  debts  due  them,  but  are 
required  to  offer  the  same  for  sale  at  public  auction,  as 
often,  at  least,  as  once  in  each  year,  and  if  not  thus  sold 
for  cost  and  interest,  within  five  years,  the  State's  Attorney 
is  required  to  institute  proceedings  in  the  circuit  court  for 
the  sale  of  such  property. 

**We  should  not  expect  that  foreign  corporations,  who 
can  perform  no  binding  act  in  this  State  without  our  con- 
sent, would  demand  more  rights  and  privileges  than  are 
conferred  on  our  own,  created  by  general  law.  If  the  gen- 
eral assembly,  for  any  reason,  confers  special  power  on  a 
few  corporations  that  Jiave  been  persistently  and  almost 
uniformly  denied  to  all  other  corporations  of  our  State, 
it  gives  foreign  bodies,  who  only  act  by  mere  sufferance, 
no  right  to  demand  the  same  privileges.  They  should  sure- 
ly not  complain  if  permitted  to  exercise  their  powers  here 
to  the  extent,  and  only  to  the  same  extent,  that  similar 
bodies  of  our  own  are  allowed  under  the  general  law. 

**We  have  been  referred  to  numerous  and  able  opinions 
of  courts  of  other  States,  for  whom  we  have  the  highest 
respect,  which  announce  a  different  rule  from  that  we  have 
adopted.  In  these  opinions,  we  have  no  doubt  they  have 
fully  and  fairly  carried  out  the  legislative  policy  of  their 
States.  But  we  have  little  doubt  that  their  public  policy 
differs  from  ours.  What  may  be  supposed  to  be  highly 
calculated  to  advance  the  public  interest  of  one  State,  may 
be  regarded  as  pernicious  in  another ;  hence,  the  great  diver- 
sity in  the  statutes  of  the  various  States,  which  are  but 
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a  manifestation  of  the  public  policy  of  each  State.  And^ 
in  the  light  of  the  past  and  present  legislation  of  this  State, 
we  do  not  entertain  the  slightest  doubt  that  we  have,  in  this 
case,  adhered  strictly  to  the  policy  of  our  State,  and  if  so, 
we  are  powerless  to  change  the  policy,  if  we  would/' 

'^We  do  not  desire  that  what  we  have  said  should  apply 
to  incorporations,  whether  domestic  or  foreign,  which  have 
purchased  lands  for  the  mere  purpose  of  erecting  offices  or 
buildings  necessary  for  the  purpose  of  carrying  out  the 
legitimate  business  for  which  tiiey  were  organized,  and  in 
the  purchasing  land  in  collecting  debts.  In  such  cases, 
where  their  charters  authorize  it,  we  presume  they  might 
purchase  and  hold  real  estate  to  that,  but  no  greater  ex- 
tent''" 

And  it  was  held  that  the  Connecticut  Land  Company  ac- 
quired no  title  by  its  deed  from  Barlow,  and  it  could  con- 
vey none  to  the  City,  so  as  the  City  failed  to  prove  title  the 
judgment  of  the  trial  court  was  reversed. 

There  is  a  dissenting  opinion  by  Justices  Scott  and  Shel- 
don to  the  effect  that  in  so  far  as  the  opinion  would  hold 
invalid  a  transfer  of  land  by  the  corporation  to  a  purchaser 
they  do  not  concur  therein. 

Another  leading  case  on  this  subject  is  that  of  The  People 
V.  The  Pullman  Palace  Car  Co.,  175  HI.  125.  The  company 
was  organized  under  a  special  charter,  granted  in  1867, 
which  provided  that  **the  corporation  shall  have  power  to 
manufacture,  construct  and  purchase  railway  cars,  with  all 
convenient  appendages,  and  supplies  for  persons  traveling 
thereon,  and  the  same  may  sell  or  use,  or  permit  to  be  used, 
in  such  manner  and  upon  such  terms  as  the  said  company 
may  think  fit  and  proper,**  and  it  may  be  lawful  for  the 
company  hereby  incorporated  to  purchase  and  acquire  and 
hold  such  real  estate  as  may  be  deemed  necessary  for  the 
successful  prosecution  of  their  business,  and  may  have 
power  to  sell  and  convey  the  same. ' ' 

53— CtooU  ▼.  lUwi  St.  Ijonifl,  67 
0.668. 
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An  information  in  the  nature  of  a  qno  warranto,  was  filed 
by  the  Attorney  General,  for  a  forfeiture  of  the  charter  of 
the  company  for  usurpation  of  powers  not  conferred  by  the 
charter.  The  allegations  contained  in  the  information  of 
the  usurpation  of  powers  were  twenty-five  in  number.  The 
defendant  replied  by  several  pleas. 

The  Attorney  General  demurred  to  the  pleas,  which  being 
overruled  by  the  court,  he  elected  to  abide  by  his  demurrer, 
whereupon  the  court  dismissed  the  information,  and  the 
Attorney  General  appealed. 

Among  the  allegations  in  the  information  was  one  that 
the  defendant  owned  and  controlled  a  large  ten-story  build- 
ing worth  $2,000,000,  in  the  business  center  of  Chicago,  that 
it  rented  a  large  portion  of  the  building  to  other  persons, 
firms  and  corporations,  and  derives  a  large  income  there- 
from ;  that  a  small  portion  of  it  only  is  occupied  by  the  com- 
pany; that  the  block  was  built  as  an  investment,  and  not 
because  it  had  any  real  necessity  therefor.  The  defendant 
pleaded  that  it  had  ever  since  its  organization,  had  its  gen- 
eral offices  near  the  business  center  of  the  City  of  Chicago, 
and  that  it  was  necessary  and  proper  to  do  so ;  that  it  be- 
came impossible  to  rent  proper  general  offices  and  that  the 
rental  charged  for  poor  oflSces  were  high  and  exorbitant; 
that  it  had  therefore  erected  a  building  in  which  were  kept 
its  general  offices  and  some  store  rooms ;  that  the  land  on 
which  the  building  was  erected  was  valuable,  and  could  not, 
without  great  loss,  be  utilized  for  the  erection  other  than  a 
high  building,  and  such  as  was  in  keeping  with  and  equal 
to  the  surrounding  buildings;  that  the  defendant  erected 
on  the  land  a  nine-story  building,  of  which  it  then  used 
nearly  one-half,  and  that  if  its  business  continues  to  increase 
as  it  has  in  the  past,  it  will  soon  also  use  all  of  it  for  its 
general  offices;  that  in  the  meantime  it  rents  to  different 
parties  such  offices  as  it  is  not  at  present  using;  that  the 
erection  of  such  a  building  is  in  keeping  with  the  usual  prac- 
tices of  other  large  corporations,  doing  kindred  business, 
and  it  could  not  rent  such  general  offices  as  it  required  in 
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the  business  center  of  Chicago,  for  a  rental  as  low  as  five 
per  centum  per  annum  on  the  amount  which  said  building, 
and  land  on  which  it  stands,  cost  the  defendant. 

The  court  says :    '  *  We  think  the  plea  presented  a  good 
defense  to  the  charge  preferred  in  the  information  with 
reference  to  the  building.    The  right  of  the  appellee  to  con- 
struct an  office  building  is  indisputable,  as  so,  also,  is  the 
right  to  select  the  most  eligible  and  desirable  site.     It 
would  be  but  a  narrow  and  wholly  unjustifiable  view  of  this 
power  to  insist  that  in  planning  and  constructing  a  building 
the  corporation  should  leave  out  of  consideration  its  prob- 
able prospective  requirements,  and  should  erect  a  building 
containing  only  as  many  rooms  and  offices  as  its  present 
business  might  demand.    The  corporation  had  the  right,  as 
we  think,  to  look  to  and  prepare  for  the  future.    It  was  but 
true  economy  to  do  so,  and  if  it  proceeded  in  good  faith,  as 
we  are  to  assume  from  the  conceded  statement  in  the  plea 
that  it  did,  no  reason  is  perceived  why  it  should  be  deemed 
bound  to  permit  such  parts  of  the  building  as  are  not  at 
present  required  for  the  accommodation  of  its  business, 
to  remain  vacant,  but,  on  the  contrary,  it  might  lawfully 
obtain  such  income  from  the  rents  of  such  rooms  as  might 
be  possible  until  the  growth  or  increase  of  its  business  de- 
manded additional  rooms  or  offices. 

A  corporation  could  not  be  permitted,  under  mere  color 
and  pretense  of  furnishing  accommodations  for  the  trans- 
action of  its  own  affairs,  to  construct  a  building  or  rooms 
for  the  purpose  of  renting  the  same,  and  engage  in  renting 
such  houses  and  rooms  as  a  business,  if  such  pursuit  was, 
as  it  here  clearly  is,  beyond  and  distinct  from  that  it  was 
created  to  pursue  and  accomplish.    But  the  averments  of 
the  plea  do  not  justify  the  imputation  that  the  acts  of  the 
corporation  are  not  colorable,  and  in  this  investigation  the 
averments  stand  confessed  by  the  State. '  * 

It  appeared  from  the  averments  of  the  pleas  which  were 
intended  to  answer  certain  allegations  of  the  information, 
that  the  defendant  company  acquired  and  held  a  certain 
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tract  of  land,  on  a  portion  of  which  it  caused  to  be  con- 
structed a  large  number  of  dwelling  houses  and  tenements, 
to  the  total  of  twenty-two  hundred  and  that  it  had  laid  out 
and  maintained  the  usual  number  of  streets  and  alleys  to 
afford  the  tenants  to  whom  it  had  rented  said  dwellings 
and  tenement  houses  the  proper  and  usual  means  of  ingress 
and  egress  to  and  from  their  homes  and  places  of  business ; 
that  upon  the  same  plat  of  ground  it  had  caused  to  be 
erected  a  number  of  school  houses,  a  church  edifice,  a  hotel, 
a  large  building  in  which  were  a  number  of  rooms  con- 
structed to  be  rented  for  dry  goods,  grocery  and  other 
retail  stores,  and  other  of  the  rooms  were  built  for  school, 
lecture  and  theater  rooms  and  for  the  use  of  religious  con- 
gregations for  church  purposes  and  that  said  rooms  were 
rented  for  such  purposes;  that  it  had  also  constructed  on 
said  plat  of  ground  a  large  building  called  *  *  Market  Hall, ' ' 
the  lower  floor  of  which  was  fitted  up  for  meat  and  vegetable 
markets,  and  it  had  rented  them  for  that  purpose ;  that  the 
upper  floor  is  a  large  hall  used  for  concerts,  dances  and 
other  entertainments,  and  it  is  rented  for  such  purposes. 

It  was  also  averred  that  the  company  maintained  a  sys- 
tem of  water  works  and  sewers,  and  a  gas  plant,  and  for  a 
consideration,  supplied  the  inhabitants  of  its  houses  with 
water,  light  and  heat. 

No  express  power  to  authorize  such  acts  is  relied  upon 
by  the  company,  but  the  contention  was  they  were  fully 
warranted  by  the  powers  derived  by  implication  of  the  law. 
What  powers  are  to  be  implied  by  law  must,  as  a  matter 
of  course,  depend  largely  upon  the  surrounding  circum- 
stances. With  a  view  showing  that  the  situation  at  the  time 
justified  the  course  pursued  by  the  company  and  was 
suflScient  to  vest  it  with  the  legal  right  to  pursue  such 
course,  the  company  filed  pleas  averring  in  substance  that 
it  had  been  for  several  years  in  the  exercise  of  the  powers 
conferred  by  its  charter,  and  that  thereafter  its  business 
increased  to  such  an  extent  that  it  became  necessary  for  it 
to  build  large  and  extensive  shops  in  which  to  manufacture 
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cars;  that  a  large  amount  of  land  was  necessary  on  which 
to  locate  such  shops ;  that  it  was  decided  to  locate  and  build 
near  the  City  of  Chicago  where  its  general  oflfice  and  head- 
quarters were,  and  where  its  principal  officers  resided; 
that  it  found  that  it  could  not  acquire  a  sufficient  amount 
of  land  upon  which  to  erect  its  shops  within  the  City  of 
Chicago  on  account  of  the  high  price  of  land  in  the  city; 
that  after  diligent  and  careful  inquiry  as  to  the  price  of 
land  and  the  means  of  access  thereto  it  decided  to  build  its 
shops  where  they  then  were,  being  upon  a  parcel  of  land 
lying  between  the  west  bank  of  Lake  Calumet  and  the 
Illinois  Central  railroad ;  that  it  purchased  a  tract  of  land 
of  about  three  hundred  and  forty -three  acres,  then  of  com- 
paratively small  value,  being  unimproved,  low  lying,  not 
included  in  any  municipality  and  not  subdivided;  that  at 
the  time  of  such  purchase  there  were  not  more  than  twenty- 
five  dwelling  houses  within  a  radius  of  two  miles  of  said 
land,  all  of  which  were  fully  occupied;  that  it  was  im- 
possible to  get  good  skilled  workmen  to  come  and  work  at 
said  manufacturing  plant  unless  they  could  obtain  houses 
in  the  immediate  vicinity;  that  to  get  workmen  and  other 
employees,  skilled  and  otherwise,  at  said  manufacturing 
plant,  the  defendant  was  obliged  to  build  a  sufficient  num- 
ber of  houses  and  tenements  to  accommodate  as  many  as 
possible  of  its  employees,  and  in  order  to  attract  to  said 
manufactory  the  best  class  of  skilled  labor,  it  erected  upon 
a  part  of  said  tract  twenty-two  hundred  houses  and  tene- 
ments, and  that  the  same  were  so  built  to  induce  the  best 
class  of  workmen  to  become  employed  at  said  manufactory ; 
that  the  same  were  so  built  only  for  the  purpose  of 
accommodating  the  defendant's  employees,  and  were  not 
built  for  any  profit  or  income  therefrom,  but  that  the  de- 
fendant might  obtain  good,  skilled  labor  at  its  manufactory ; 
that  they  were  not  a  profitable  investment,  and  were  only 
built  and  held  by  the  defendant  because  the  same  was 
necessary  for  the  successful  prosecution  of  its  business.  It 
•was  al^o  alleged  in  the  pleas,  as  an  inducement  that  in  order 

2  R.  p. — 3 


928  The  Law  of  'BAij  Propbbty — ^Illinois 

to  obtain  a  better  class  of  employees,  especially  those  with 
families,  to  work  in  its  manufactory,  it  was  absolutely 
necessary  that  there  should  be  provided  near  their  homes 
proper  educational  facilities;  that  to  meet  said  demand, 
and  to  accommodate  the  desire  of  said  employees  that  their 
children  should  receive  ordinary  education,  defendant 
erected  several  school  houses  near  the  said  dwellings,  and 
schools  were  held  therein;  that  the  said  school  buildings 
were  then  all  within  the  limits  of  the  City  of  Chicago,  and 
the  school  houses  were  rented  to  the  board  of  education  of 
said  city ;  that  it  was  necessary  that  certain  places  of  divine 
worship  should  be  provided  near  said  dwellings,  and  to 
meet  that  demand  a  church  was  erected  and  furnished  to  a 
congregation  using  it  at  a  purely  nominal  rental;  that  on 
the  said  tract  of  land,  and  near  said  dwelling  houses  was 
erected  the  building,  the  first  floor  of  which  was  rented  to 
storekeepers  because  when  the  town  was  built  there  were 
no  stores  within  a  reasonable  distance  at  which  the  said 
employees  could  buy  the  ordinary  necessities  of  life;  that 
the  defendant  did  not  have  and  never  had  any  interest  in 
the  stores,  or  the  profits  thereof ;  that  the  stores  are  rented 
at  a  very  low  rate  and  that  said  building  was  not  built  for 
profit,  but  only  for  the  convenience  of  said  employees ;  that 
on  the  upper  floors  of  said  building  is  a  public  library  for 
the  use  of  said  employees  and  their  families,  for  which  no 
rent  is  charged,  and  the  two  large  halls  used  for  religious 
purposes  are  rented  by  the  defendant  at  a  nominal  rental; 
that  in  said  building  are  two  rooms  rented  to  the  board  of 
education  of  the  City  of  Chicago  for  school  purposes,  and 
in  which  the  children  of  said  employees  are  taught ;  that  in 
said  building  there  is  also  a  room  erected  as  a  lecture  room 
and  theater,  provided  only  to  give  said  employees  and  their 
families  recreation;  that  no  theatrical  entertainments  are 
given  in  said  building  by  the  defendant,  but  the  same  is 
furnished  for  the  use  of  said  employees  or  associations  of 
them,  and  it  is  largely  used  by  them  for  entertainments 
given  by  them  and  for  a  place  in  which  they  may  practice 
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music;  that  on  said  land  is  a  small  building  which  is  used 
as  a  hotel,  for  the  purpose  of  furnishing  accommodations 
to  intended  purchasers  of  defendant's  cars,  their  agents 
and  inspectors,  that  said  hotel  was  and  is  a  necessary  part 
of  the  defendant 's  manufacturing  plant ;  that  the  defendant 
has  built  on  said  ground  a  building  known  as  ''Market 
Hall,''  the  upper  story  of  which  is  a  large  hall  furnished 
to  the  employees  in  which  to  hold  entertainments,  such  as 
concerts  and  dancing,  and  on  the  lower  floor  are  stores 
which  are  rented  out  to  persons  who  use  the  same  for  meat 
markets ;  that  in  order  to  properly  operate  its  manufactur- 
ing plant  it  became  and  was  necessary  to  erect  a  gas  plant 
from  which  it  furnished  light  through  all  its  manufacturing 
buildings,  and  has,  upon  their  request,  furnished  gas  at 
fair  and  reasonable  price  to  certain  of  its  employees  occupy- 
ing some  of  the  houses,  but  that  said  gas  so  furnished  said 
employees  does  not  amount  to  ten  per  cent  of  the  gas  pro- 
duced by  said  gas  plant  and  used  in  the  defendant's  shops; 
that  at  the  time  of  the  erection  of  said  manufacturing  plant 
there  were  no  water  works  at  or  near  said  lands,  and  the 
defendant  erected  a  water  tower  and  plant  upon  its  prem- 
ises principally  for  supplying  water  throughout  its  shops, 
and  contracted  with  the  village  of  Hyde  Park  for  the 
furnishing  to  the  defendant  of  large  amounts  of  water 
through  the  water  mains  of  said  village ;  that  most  of  the 
water  passing  through  said  water  mains  and  said  water 
tower  is  used  in  the  shops  of  the  defendants  but  a  small 
percentage  thereof  is  furnished  to  said  employees  in  their 
homes;  that  said  water  is  furnished  said  employees  at  a 
very  low  rate  and  at  less  than  the  cost  thereof  to  defendant, 
and  because  said  employees  cannot  in  any  other  way  pro- 
cure a  supply  of-  water;  that  when  said  manufacturing 
plant  was  built,  the  defendant  put  in  a  large  system  of 
boilers  and  steam  capacity  probably  will  be  required  for 
use  in  operating  said  shops,  but  up  to  this  time  there  has 
been  a  surplus  of  steam  generated,  and  at  the  request  of 
the  employees  steam  pipes  have,  in  a  few  instances,  been 
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run  to  their  said  houses  and  residences,  and  through  said 
steam  pipes  some  of  the  houses  and  dwellings  have  been 
heated;  that  in  like  maimer  it  furnished  for  a  money  con- 
sideration part  of  its  present  surplus  steam  and  engine 
power  to  the  Allen  Paper  Car  Wheel  Co.  whose  shops 
adjoin  the  property  of  the  defendant;  that  in  connection 
with  said  manufacturing  plant  and  dwelling  houses  defend- 
ant set  apart  eighteen  acres  of  land  as  recreation  grounds 
for  the  use  of  its  said  employees,  which  includes  a  place  for 
playing  baseball,  football,  and  many  other  kinds  of  athletic 
exercises,  and  for  the  use  of  such  recreation  grounds  it 
charges  no  rental  or  admission  fee;  that  said  grounds  are 
furnished  with  divers  appliances  for  athletic  exercises,  and 
are  free  to  all  of  said  employees  and  their  families  and  are 
used  as  pleasure  grounds  by  them;  there  is  also  in  con- 
nection with  said  manufacturing  plant  and  dwelling  houses 
about  thirteen  acres  of  ground  used  as  pleasure  grounds 
for  its  employees  and  their  families  and  said  pleasure 
grounds,  including  what  is  usually  called  a  park,  together 
with  a  green  house  and  other  such  accessories,  and  defend- 
ant has  established  and  maintained  the  same  only  for  the 
purpose  of  attaching  to  its  works  the  best  class  of  skilled 
labor  and  workmen. 

With  respect  to  the  sewerage  system  and  the  business  of 
gardening  or  truck  farming  upon  the  sewerage  farm,  as 
charged  in  the  information,  the  effect  of  the  allegations  of 
the  pleas  are,  that  having  constructed  a  great  number  of 
dwellings,  tenement  houses  and  other  buildings,  and  rented 
the  same  to  its  employees,  it  became  necessary  that  the 
•corporation  should  adopt  some  mode  or  manner  of  dis- 
posing of  the  sewerage  in  order  to  render  and  keep  the 
said  dwellings  and  buildings  in  a  healthful  condition;  that 
it  purchased  one  hundred  and  fifty  acres  of  land  in  order 
to  enable  it  to  utilize  the  sewerage  and  refuse  matter  as  a 
fertilizer,  whereby  to  render  the  land  productive,  and  that 
the  income  from  the  farm  recompenses  the  corporation  in 
part,  and  only  in  part,  for  the  expense  of  the  sewerage 
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system.  The  defendant  by  its  plea  admits  that  it  does 
provide  for  people  traveling  on  its  cars,  supplies  of  divers 
kinds  of  food  and  drink,  including  whiskies,  wines,  beers, 
and  other  malt  and  intoxicating  liquors,  but  avers  that  it 
sells  the  same,  under  proper  licenses  from  the  State  and 
general  governments,  for  the  purpose  of  meeting  the 
necessities  and  demands  of  its  patrons  and  contributing  to 
their  comfort,  and  that  it  makes  no  profit  whatever  there- 
from, but  furnishes  the  said  supplies  at  a  pecuniary  loss 
to  itself,  and  claims  the  right  to  sell  them  by  virtue  of  the 
provisions  of  its  charter. 

The  defendant's  plea  in  regard  to  the  fifty-five  acres 
north  of  its  shops,  and  the  vacant  and  unoccupied  lands  in 
Pullman  to  the  extent  of  sixteen  acres,  avers  as  to  the 
fifty-five  acres,  they  are  in  actual  use  for  dumping  thereon 
cinders  and  other  refuse  from  its  shops,  and  will  be 
necessary  in  the  future  for  the  extension  of  the  defendant's 
plant ;  as  to  the  other  vacant  lands  the  plea  admits  that  the 
defendant  owns  twenty-three  acres  of  such  lands,  but  avers 
that  the  same  are  the  unoccupied  part  of  a  tract  of  sixty- 
three  acres  whereon  is  located  its  dwellings,  churches,  busi- 
ness houses,  etc.,  which  are  scattered  over  the  whole  of  said 
tract,  and  in  such  a  way  that  no  particular  part  of  any 
appreciable  size  is  unoccupied,  and  that  the  said  twenty- 
three  acres  consists  of  spaces  between  said  houses,  that  the 
land  was  purchased,  and  has  been  and  is  held,  solely  to 
meet  the  necessity  of  additional  houses  and  tenements  as 
the  growth  of  the  company 's  business  may  require,  and  in 
order  that  the  health  and  comfort  of  its  employees  might  be 
conserved  by  the  avoidance  of  tenements  and  houses  too 
closely  crowded  together. 

In  regard  to  the  twenty-five  acres  of  land  near  the  Belt 
Line  railroad,  it  is  stated  in  the  plea  that  many  of  the  cars 
made  by  the  defendant,  and  others  sent  to  it  for  repairs,  are 
dehvered  to  the  Belt  Line  railroad  running  north  of  its 
manufacturing  plant;  that  to  receive  and  properly  store 
said  cars  while  waiting  their  turn  to  be  repaired  and  to 
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properly  store  them  after  being  built  and  repaired  and 
while  waiting  inspection  by  railroad  companies,  it  was  nec- 
essary that  the  defendant  should  have  storage  yards  and 
tracts  near  said  railroad  at  Grand  Crossing,  about  three 
miles  from  the  defendant's  manufacturing  plant,  and  it  ac- 
cordingly purchased  the  said  tract  and  holds  the  same  for 
the  purpose  mentioned ;  that  it  had  not  as  yet  put  any  rail- 
road tracks  upon  the  land,  because  the  railroads  owning 
tracks  in  the  inmaediate  vicinity  have  built  so  many  side 
and  storage  tracks,  which  can  be  used  for  storage  pur- 
poses but  it  will  be  necessary,  in  the  near  future,  for  the 
defendant  to  put  tracks  upon  said  lands  for  storage  and 
switching  purposes,  and  it  holds  said  land  for  such  use 
in  its  manufacturing  business.  In  regard  to  the  allegation 
that  the  defendant  furnished  steam  power  to  the  Allen  Pa- 
per Car- Wheel  Co.  the  plea  avers  that  when  the  manufac- 
turing plant  of  the  defendant  was  built  with  a  view  of  an- 
ticipating its  probable  future  wants  the  company  put  in 
a  large  system  of  boilers  for  generating  steam  j  that  the 
steam  power  which  the  said  boilers  were  capable  of  pro- 
ducing will,  in  the  judgment  of  the  corporation,  be  no  more 
than  will  be  required  in  the  future  for  the  successful  oper- 
atibn  of  the  machinery  and  appliances  of  the  plant  of  the 
defendant,  but  up  to  that  time  more  steam  has  been  gen- 
erated than  the  company's  use  requires,  and  the  surplus 
had  been  furnished  to  the  said  Allen  Paper  Car- Wheel  Co. 
whose  shops  adjoin  the  plant  of  the  defendant. 

The  plea  admits  that  the  defendant  has  purchased  and 
holds  a  majority  of  the  shares  of  the  capital  stock  of  the 
Pullman  Iron  and  Steel  Co.  and  avers  further  that  said 
company  was  never  a  competitor  in  business  with  the  de- 
fendant; that  its  products  constitute  a  necessary  part  of 
the  material  required  in  the  construction  of  the  cars  manu- 
factured by  the  defendant ;  that  all  its  product  is  used  and 
consumed  by  the  defendant,  and  that  the  said  corporation 
is  in  fact  a  mere  department  of  the  defendant  in  its  car 
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manufacturing  bnsinessy  although  existing  nominally  as 
an  independent  corporation. 

These  pleas  substantially  answer  all  the  allegations  of 
usurpation  of  power  contained  in  the  information.  But  the 
defendant  filed  another  plea  setting  up  in  effect  that  the 
people  were  estopped  from  proceeding  in  the  matter.  It 
alleged  in  substance  that  the  company  had  acquired  the 
lands  mentioned  and  built  the  buildings  in  1880,  and  had 
conducted  its  business  and  pursued  the  various  enterprises 
complained  of  since  that  time  with  the  full  knowledge  and 
acquiescence  of  the  plaintiff.  That  in  1891  the  legislature 
of  Illinois  appointed  a  committee  thereof  to  investigate  the 
property  of  the  defendant  and  to  ascertain  if  it  was  prop- 
erly taxed  on  all  its  property;  that  said  committee  exam- 
ined all  the  defendant 's  property  including  all  the  property 
mentioned  in  the  plea,  and  reported  to  the  legislature  con- 
cerning such  holdings  of  property  by  the  defendant,  and 
that  this  property  was  all  properly  taxed,  which  report  was 
accepted  and  approved  by  said  legislature,  whereby  any 
fault  that  the  defendant  may  have  conmutted  in  regard 
thereto  has  been  acquiesced  in  or  waived  by  the  plaintiff. 

It  will  be  seen  by  the  foregoing  excerpt  that  the  court 
held  that  as  to  the  office  building  the  company  had  not  ex- 
ceeded its  powers  that  such  a  building  was  necessary  and 
proper  for  the  transactions  of  its  then  business  and  such 
increase  thereof  as  might  reasonably  be  expected  in  the 
future.  Substantially  the  same  ruling  was  held  in  regard 
to  the  action  of  the  company  in  regard  to  the  carrying  by 
it  of  stocks  of  liquors  to  be  supplied  to  its  patrons  on  the 
cars,  and  as  to  the  fifty-five  acres  of  land  north  of  its 
shops,  and  to  the  twenty-five  acres  of  land  near  the  Belt 
Line  Railroad,  and  to  the  furnishing  of  steam  power  to 
the  Allen  Paper  Car- Wheel  Co.  But  as  to  the  other  mat- 
ters set  up  in  its  pleas  it  held  that  the  company  had  ex- 
ceeded its  powers,  and  that  such  matters  afforded  no 
defense  to  the  proceeding  by  the  people,  and  the  demurrers 
thereto  should  have  been  sustained. 
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As  to  the  plea  in  regard  to  the  acquiescence  and  waiver 
by  the  people,  and  therefore  were  estopped  from  further 
proceeding  in  the  matter,  it  was  conceded  by  the  defendant, 
that  the  State,  acting  in  its  character  as  a  sovereign,  is  not 
bound  by  any  Statute  of  Limitations  or  technical  estoppel. 
But  it  was  urged,  however,  that  in  quo  warranto,  under  the 
common  law  rule  the  courts,  in  the  exercise  of  their  discre- 
tion, had  power  to  grant  the  writ  or  not,  or  upon  a  final 
hearing,  refuse  aid  when  the  conditions  complained  of  had 
existed  a  number  of  years  with  knowledge  on  the  part  of  the 
sovereign.  It  is  a  general  rule  that  laches,  acquiescence,  or 
unreasonable  delay  in  the  performance  of  a  duty  on  the 
part  of  the  oflScers  of  the  State,  is  not  imputable  to  the 
State  when  acting  in  its  character  as  a  sovereign.  There 
are  exceptions  to  this  rule,  but  the  court  was  unable  to  see 
that  the  allegations  of  the  plea  brought  the  case  within  the 
principles  of  any  of  the  exceptions.       ' 

The  court  cites  a  number  of  cases  in  support  of  its  po- 
sition. In  relation  to  the  implied  powers  of  a  corporation 
it  is  said  that  implied  powers  could  not  be  invoked  to  au- 
thorize a  corporation  to  engage  in  collateral  enterprises 
but  remotely  connected  with  specific  purposes  it  was  created 
to  accomplish.  A  power  which  a  corporation  may  exercise 
by  implication  must  be  bounded  by  the  purposes  of  the 
corporate  existence,  and  the  terms  and  intentions  of  the 
charter,  and  acts  which  tend  only  remotely  and  by  indirec- 
tion to  promote  its  interest  and  chartered  objects  cannot 
be  justified  by  implication  of  law,  but  are  ultra  vires. 
The  prohibition  of  the  law  against  unauthorized  exercise 
of  power  by  a  corporation  is  based  upon  grounds  of  pub- 
lic policy,  and  the  wisdom  of  the  rule  may  here  find  ex- 
emplification. Conceding  the  rectitude  of  the  purpose 
which  is  alleged  operated  to  induce  the  acts  of  the  corpo- 
ration which  resulted  in  the  creation  of  the  town  or  city 
of  Pullman,  the  court  was  constrained  to  declare  the  cor- 
poration had  not  lawful  power  to  perform  such  acts,  and 
that  the  existence  of  a  town  or  city  where  streets,  alleys, 
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school  houseSy  sewerage  system,  hotels,  churches,  theaters, 
water  works,  market  places,  dwellings  and  tenements  are 
the  exclusive  property  of  a  corporation  is  opposed  to  good 
pubUc  policy  and  incompatible  with  the  theory  and  spirit 
of  our  institutions.** 

In  this  State  a  corporation  may  be  organized  to  transact 
any  lawful  business,  and  own  the  real  estate  necessary  for 
the  transaction  of  its  business,  but  it  may  not  be  organized 
for  the  purpose  of  owning  real  estate,  and  do  the  necessary 
bnsmess  incidental  to  its  ownership. 

So  it  may  not  be  organized  to  buy  or  lease  land  for  the 
purpose  of  erecting  thereon  an  oflSce  or  apartment  building 
to  be  rented  to  tenants,  although  the  purpose  of  its  organi- 
zation may  also  be  to  furnish  power,  heat,  light  and  water 
to  its  tenants.** 

Under  the  general  statute  of  Illinois,  a  corporation,  ex- 
cept as  above  limited,  may  not  hold  the  title  of  real  estate 
as  trustee ;  neither  can  a  foreign  corporation  do  so,  although 
authorized  so  to  act  by  the  laws  of  the  State  of  its  organi- 
zation.** 

The  same  principle  was  held  in  a  number  of  other  cases, 
and  it  was  also  held  that  a  court  of  chancery  had  no  power 
to  decree  the  sale  of  property  devised  by  a  will  to  a  corpo- 
ration, and  direct  the  payment  of  the  proceeds  to  the 
devisee.*"' 

(2)  Forfeiture  by  alienation  to  aliens,  and  the  present 
law  in  regard  thereto  in  this  State  is  fully  considered  herein 
in  the  chapter  on  Aliens,  to  which  reference  is  made. 

(3)  In  regard  to  forfeitures  by  alienation  of  an  estate 
greater  than  the  grantor  is  authorized  to  make  or  greater 
than  his  right  or  interest  in  the  thing  conveyed,  it  may  be 
said  the  doctrine  is  unknown  in  Illinois.    It  cannot  be  said 

54 — ^People  v.  Pullman  Palaee  Car  57 — Starkwether  v.  American  Bible 

Co.,  175  DL  125.  Society,    72    111.    50;    First    M.    E. 

55— People  ▼.  Shedd,  241  ID.  155.  Church  v.  Dixon,   178   111.   260;    Na- 

56— United  States  Trust  Co.  ▼.  Lee,  tional   H.   B.    &  L.   Assn.    v.   Home 

73  UL  142.  Savings  Bank,  181  lU.  35. 
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that  if  one  person  attempts  to  defraud  another,  however 
immoral  or  reprehensible  the  act,  such  person  forfeits  his 
property  to  the  other.  So  where  a  person  holds  a  life  estate, 
he  does  not  forfeit  it  by  attempting  to  cut  off  the 
remainder." 

The  conveyance  of  a  greater  estate  than  the  grantor 
holds  is  not  a  forfeiture  of  his  interest  in  the  premises,  but 
it  operates  to  convey  whatever  interest  he  had  in  the  prem- 
ises.** 

The  criminal  code  provides:  **Any  person,  after  once 
selling,  bartering  or  disposing  of  any  tract  or  tracts  of 
land,  town  lot  or  lots,  or  executing  any  bond  or  agreement 
for  the  sale  of  any  lands,  town  lot  or  lots,  or  who  shall 
again  knowingly  and  fraudulently  sell,  barter  or  dispose 
of  the  same  tract  or  tracts  of  land,  or  town  lot  or  lots,  or 
any  parts  thereof,  or  shall  knowingly  or  fraudulently  exe- 
cute any  bond  or  agreement  to  sell  or  barter,  or  dispose 
of  the  same  land,  or  lot  or  lots,  or  any  part  thereof,  to  any 
other  person  for  a  valuable  consideration,  shall  be  im- 
prisoned in  the  penitentiary  not  less  than  one  year  nor  more 
than  ten  years. '  ^  ^ 

**  Every  person  who  shall  be  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements  or  hereditaments,  goods 
or  chattels,  or  any  right  or  interest  issuing  out  of  the  same, 
or  to  any  bond,  suit,  judgment  or  execution,  contract  or 
conveyance  had,  made  or  contrived  with  the  intent  to  de- 
ceive and  defraud  others,  or  to  defeat,  hinder  or  delay 
creditors  or  others  in  their  just  debts,  damages  or  demands, 
or  who,  being  a  party  as  aforesaid,  at  any  time  shall  wit- 
tingly and  willingly  put  in  use,  avow,  maintain,  justly  or 
defend  the  same  or  any  of  them  as  true,  and  done,  had  or 
made  in  good  faith,  or  upon  good  consideration,  or  shall 
sell,  alien  or  assign  any  of  the  lands,  tenements,  heredita- 

68— Blue  ▼.  Blue,  38  HI.  9.  60— See.  121,  Ch.  88,  B.  S. 

59— MeVey  v.  McQuality,  97  lU.  93, 
See.  1205. 
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ments,  goods,  chattels,  or  other  things  before  mentioned, 
to  him  conveyed  as  aforesaid,  or  any  part  thereof,  shall  be 
fined  not  exceeding  $1,000/ '•* 

Forfeitures  by  non-presentation  to  a  benefice,  by  simony, 
by  breach  of  copy-hold  customs  are  unknown  in  this  State, 
and  it  can  hardly  be  said  that  bankruptcy  works  a  for- 
feiture. In  this  coimtry  the  property  of  a  bankrupt  goes 
to  pay  his  debts,  and  a  proceeding  against  a  bankrupt,  and 
taking  his  property  thereunder,  is  substantially  the  same 
kmd  of  a  proceeding  as  a  sale  of  defendant's  property  on 
execution. 

§1206.  Forfeitiire  for  Breadi  or  Non-Performance  of 
G<mditioii8 — ^Another  kind  of  forfeitures  are  those  by  breach 
or  non-performance  of  conditions  annexed  to  the  estate, 
either  expressly  by  deed  at  its  original  creation,  or  im- 
pliedly by  law  from  a  principle  of  natural  reason.  Estates 
on  condition  are  such  whose  existence  depends  upon  the 
happening  or  not  happening  of  some  uncertain  event, 
whereby  the  estate  may  be  either  originally  created,  en- 
larged or  finally  defeated.** 

Estates  upon  conditions  are  of  two  kinds:  (1)  Estates 
upon  conditions  implied  by  law,  and  (2)  estates  upon  con- 
ditions expressed. 

(1)  Estates  upon  conditions  implied  by  law,  are  where 
a  grant  of  an  estate  has  a  condition  annexed  to  it  insep- 
arably, from  its  essence  and  constitution,  although  no  con- 
dition is  expressed  in  words.  The  most  familiar  illustra- 
tion of  this  kind  of  estate  on  condition  is  that  of  a  fran- 
chise. The  grant  of  a  franchise  to  a  corporation  is  always 
upon  the  implied  condition  that  the  grantee  shall  act  up  to 
the  end  or  design  for  which  they  are  incorporated,  and  any 
misusure  or  non-usure  of  corporate  privileges  will  render 
them  liable  to  forfeiture  as  a  condition  broken.  The  State 
alone  can  take  advantage  of  a  breach  of  the  condition,  and 
it  must  be  done  by  a  proceeding  instituted  directly  for  that 

SI— 8ee.  128,  Cb.  88,  B.  8.  62->2  Blaek.  Com.,  281. 
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purpose,  and  not  in  any  collateral  or  incidental  proceed- 
ing.«» 

(2)  Estates  upon  condition  expressed  in  the  grant  itself 
is,  where  an  estate  is  granted,  either  in  fee  simple  or  other- 
wise, with  an  express  qualification  annexed  to  it,  whereby 
the  estate  granted  shall  either  commence,  be  enlarged,  or 
be  defeated  upon  performance  or  breach  of  such  qualifica- 
tion or  condition. 

No  particular  form  of  words  is  absolutely  essential  to 
create  a  condition,  but  it  is  essential  that  the  intention  to 
create  it  shall  be  clearly  shown  by  some  words.** 

These  conditions  are  divided  into  two  classes:  (1)  Con- 
ditions precedent,  and  (2)  Conditions  subsequent. 

(1)  Precedent  conditions  are  such  as  must  happen  or  be 
performed  before  the  estate  can  vest  or  be  enlarged ;  thus, 
if  a  life  estate  be  limited  to  A  upon  his  marriage  with  B, 
the  marriage  is  a  condition  precedent  and  until  that  hap- 
pens no  estate  is  vested  in  A.  Or  if  a  man  grants  a  term 
for  years,  and  provides  that  upon  the  payment  of  a  certain 
sum  of  money  within  the  term  by  the  grantee  then  he  shall 
have  the  fee,  this  is  a  condition  precedent,  and  no  estate  in 
fee  passes  till  the  money  is  paid. 

Where  an  instrument  is  to  become  effective  upon  a  con- 
dition precedent,  there  must  be  evidence  of  the  performance 
of  the  condition  before  it  can  become  effective.'* 

(2)  Conditions  subsequent  are  such  as  where  the  estate 
vests  immediately  and  is  divested  only  on  the  breach  of  the 
condition. 

Conditions  subsequent  are  provisioned  in  the  deed,  giv- 
ing the  grantor,  by  express  words  or  necessary  implication, 
the  right  to  re-enter  and  re-possess  the  premises  upon  the 
violation  of  the  provision.** 

An  illustration  of  this  kind  of  condition  is  where  a  man 

63—2  Black.  Com.,  153.  66— Koch  v.  Streuter,  232  111.  594. 

64— Koch  V.  Streuter,  232  IlL  594. 
65 — Stumpf  ▼.  Osterhage,  111  111. 
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grants  an  estate  in  fee  simple,  reserving  to  himself  and 
Ms  heirs  a  certain  rent,  and  if  such  rent  be  not  paid  at  the 
times  limited,  it  shall  be  lawful  for  him  or  his  heirs  to  re- 
enter and  avoid  the  estate;  in  this  case  the  grantee  and 
his  heirs  have  an  estate  upon  condition  subsequent,  which 
is  defeasible  if  the  condition  be  not  strictly  performed. 

To  this  class  may  also  be  referred  all  base  fees.  And  on 
a  breach  of  any  of  the  subsequent  conditions,  the  estate 
which  was  vested  in  the  grantee  is  wholly  determined  and 
void. 

Parties  may  annex  to  their  contracts  and  deeds  their  own 
conditions,  so  that  they  are  not  against  the  policy  of  the 
law.  A  condition  in  a  deed  may  be  annexed  to  every  species 
of  estate  or  interest  in  real  property — to  an  estate  in  fee, 
entail  for  life  or  years,  in  lands  and  tenements.®'' 

Where  a  party  has  no  present  estate  in  the  land,  but 
only  an  expectancy,  no  estate  will  vest  in  him  until  the  hap- 
pening of  the  event  on  which  the  expectancy  is  based.®* 

Where  a  grant  of  land  is  conditioned  that  the  grantee 
shall  do  several  things,  though  the  instrument  contains  no 
agreement  by  the  grantee  to  do  them,  but  declares  that 
any  neglect  or  failure  to  perform  shall  forfeit  the  estate, 
and  that  in  such  case  the  conveyance  should  be  void  and 
the  estate  conveyed  revert  and  immediately  vest  in  the 
grantor,  such  provisions  amount  to  conditions  subsequent 
and  not  to  covenants  on  the  part  of  the  grantee.  The 
grantor  has  the  right  to  make  the  conveyance  on  such  law- 
ful terms  as  he  shall  see  fit,  and  both  parties  have  the 
right  to  have  it  enforced  according  to  its  terms.  Under  a 
deed  containing  such  conditions  the  only  right  of  the 
grantor,  on  a  breach  of  them,  is  that  contained  in  the  deed, 
—a  forfeiture  of  the  estate  and  its  re-investment  in  the 
grantor;  he  has  no  right  of  action  for  damages.  A  con- 
dition differs  from  a  covenant.     The  legal  responsibility 
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for  the  non-fulfilment  of  a  covenant  is  that  the  party  vio- 
lating it  must  respond  in  damages.  The  consequences  of 
a  non-fulfilment  of  a  condition  is  a  forfeiture  of  the  estate. 
Where  the  terms  of  the  instrument  are  plain  and  unam- 
biguouSy  and  its  meaning  is  clear,  there  is  no  reason  why 
the  contract  made  by  the  parties  should  not  be  enforced. 

A  waiver  of  forfeiture  may  be  by  parol  even  though  the 
instrument  providing  therefor  is  under  seal,  and  where 
the  grantor  does  any  act  which  is  inconsistent  with  his  re- 
liance upon  the  condition,  his  act  amounts  to  a  waiver  of 
the  condition  so  as  to  preclude  him  from  afterward  availing 
himself  of  the  forfeiture.^ 

§  1207.  Estates  by  Limitation — There  is  a  class  of  estates, 
germain  to  estates  on  condition,  which  are  designated  by 
the  term  of  estates  by  limitation.  A  distinction  is  drawn 
between  a  condition  in  a  deed  and  a  limitation,  which  is 
denominated  as  a  condition  in  law.  For  when  an  estate 
is  so  expressly  confined  and  Umited  by  the  words  of  its 
creation,  that  it  cannot  endure  for  a  longer  time  than  till 
the  contingency  happens  upon  which  the  estate  is  to  fail, 
this  is  denominated  a  limitation;  as  when  the  land  is 
granted  to  a  man  until  out  of  the  rents  and  profits  he  shall 
have  received  a  certain  amount  of  money,  the  estate  ter- 
minates as  soon  as  he  has  received  such  sum,  and  the  next 
subsequent  estate,  which  depends  upon  such  determination, 
becomes  immediately  vested,  without  any  act  to  be  done 
by  him  who  is  next  in  expectancy ;  however,  when  an  estate 
is  upon  condition  in  a  deed,  the  law  permits  it  to  endure 
beyond  the  time  when  the  contingency  happens,  unless  the 
grantor,  or  his  heirs,  or  assigns,  take  advantage  of  the 
breach  of  condition,  and  either  make  an  entry  or  a  claim 
in  order  to  avoid  the  estate.  Yet,  though  strict  words  of 
condition  be  used  in  the  creation  of  the  estate,  if  on  breach 
of  the  condition  the  estate  is  limited  over  to  a  third  per- 
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son,  and  does  not  immediately  revert  to  the  grantor,  or  his 
representatives,  this  the  law  constmes  to  be  a  limitation 
and  not  a  condition ;  because  if  it  were  a  condition,  then, 
upon  a,  breach  thereof,  only  the  grantor  or  his  representa- 
tives could  avoid  the  estate  by  entry,  and  so  the  remainder- 
man might  be  defeated  by  the  neglect  of  the  grantor  to 
enter ;  but,  when  it  is  a  limitation,  the  estate  of  the  grantee 
determines,  and  that  of  the  remainderman  commences,  and 
he  may  enter  the  lands  the  instant  that  the  failure  happens. 

The  material  distinction  between  a  condition  and  a  limi- 
tation is  that  a  breach  of  a  condition  does  not  defeat  the 
estate  until  an  entry  is  made  by  the  grantor  or  his  heirs; 
but  it  is  in  the  nature  of  a  limitation  to  determine  the  estate 
when  the  period  of  limitation  arrives,  without  entry  or 
claim,  and  no  act  is  required  to  vest  the  right  in  him  who 
has  the  next  expectant  interest  Were  it  otherwise,  the 
grantor  or  his  heirs  might  defeat  the  limitation  over,  by 
refusing  to  enter  for  a  breach  of  the  condition. 

A  conditional  limitation  is  of  a  mixed  nature,  and  par- 
takes both  of  the  nature  of  a  condition  and  of  a  limitation. 
An  illustration  of  this  is  given:  As  if  an  estate  be  lim- 
ited to  A  for  life,  provided  that  when  C  returns  from  Bome 
it  shall  thenceforth  remain  to  the  use  of  B  in  fee.  It  par- 
takes of  the  nature  of  a  condition,  inasmuch  as  it  defeats 
the  estate  previously  limited,  and  is  so  far  a  limitation,  and 
to  be  distinguished  from  a  condition,  that  upon  the  con- 
tingency taking  place  the  estate  passes  to  a  stranger  with- 
out entry,  contrary  to  the  maxim  of  the  law,  that  a  stranger 
cannot  take  advantage  of  a  condition  broken.^ 

In  all  these  instances,  of  limitations  or  conditions  sub- 
sequent, so  long  as  the  condition,  either  expressed  or  im- 
plied, either  in  deed  or  in  law,  remains  unbroken,  the 
grantee  may  have  an  estate  of  freehold  provided  the  estate 
upon  which  the  condition  is  annexed  be  in  itself  a  freehold. 
For,  the  breach  of  the  conditions  being  contingent  and  un- 
certain, this  uncertainty  preserves  the  freehold;  because 
the  estate  is  capable  of  lasting  forever,  or  at  least  for  the 
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life  of  the  tenant^  supposing  the  condition  remain  unbroken. 

Where,  however,  the  estate  at  its  utmost  is  a  chattel  in- 
terest, and  must  determine  at  a  certain  time,  it  is  not  ranked 
among  estates  of  freehold. 

§  1208.  Validity  or  Invalidity  of  CondiUomk-If  the  ex- 
pressed conditions  be  conditions  subsequent,  and  be  impos- 
sible at  the  time  of  their  creation,  or  afterwards  become 
impossible  by  the  act  of  God  or  the  act  of  the  freeholder 
himself,  or  if  they  be  contrary  to  law,  or  repugnant  to  the 
nature  of  the  estate,  they  are  void. 

In  any  of  which  cases,  if  they  be  conditions  subsequent, 
that  is,  to  be  performed  after  the  estate  is  vested,  the  estate 
becomes  absolute  in  the  tenant.  For  he  has  the  grant  of 
the  estate  vested  in  him,  which  shall  not  be  defeated  after- 
wards by  a  condition  either  impossible,  illegal,  or  repug- 
nant. 

But  if  the  condition  be  precedent,  or  to  be  performed  be- 
fore the  estate  vests,  the  estate  which  depends  thereon  is 
also  void,  and  the  grantee  shall  take  nothing  by  the  grant ; 
for  he  has  no  estate  until  the  condition  is  performed.'® 

These  provisions  of  the  common  law  prevail  to  a  great 
extent  in  Illinois  and  affect  our  system  of  conveyancing, 
and  a  review  of  the  Illinois  authorities  on  this  subject  will 
be  profitable.  And  while  we  are  on  this  subject  the  law 
in  regard  to  conditions  may  with  propriety  be  fully  ex- 
amined. 

Where  the  condition  in  a  deed  is  contrary  to  good  morals, 
or  in  antagonism  with  a  statute  or  the  common  law,  or 
against  public  policy,  it  will  be  held  to  be  invalid,  and  the 
estate  will  be  relieved  from  it. 

It  is  not  the  interest  of  the  parties  alone  which  is  to  be 
considered  the  true  test,  but  in  each  particular  case,  under 
the  facts,  the  judicial  inquiry  is,  will  the  enforcement  of 
the  condition  be  inimical  to  the  public  interest.  Whatever 
tends  to  injustice  or  oppression,  restraint  of  liberty,  re- 
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straint  of  legal  right,  to  the  obstruction  of  justice,  viola- 
tion of  statutes,  the  obstruction  or  perversion  of  the  ad- 
ministration of  the  law;  whatever  tends  to  interfere  with 
the  control  or  administration  of  the  law  as  to  executive, 
legislative  or  other  official  action,  whenever  embodied  in 
and  made  the  subject  of  a  contract,  the  contract  is  against 
public  policy  and  therefore  void,  and  not  susceptible  of 
enforcement;  as  for  instance,  an  agreement  to  withdraw 
an  election  petition  in  consideration  of  money,  an  agree- 
ment to  obtain  a  pardon,  contracts  for  services  known  as 
lobby  services,  an  agreement  to  resign  a  public  office  in 
favor  of  another  and  using  influence  to  appoint  the  latter 
as  his  successor,  conditions  in  general  restraint  of  mar- 
riage, procuring  a  nolle  proseque  from  the  governor,  to 
prevent  competition  in  a  bidding  for  government  contracts, 
these  have  all  been  held  contrary  to  public  policy  and  void. 
But  when  the  condition  is  made  in  good  faith  and  stipu- 
lates for  nothing  that  is  malum  in  se  or  malum  prohibitum, 
before  the  court  should  determine  the  condition  to  be  void, 
as  contravening  public  policy,  it  should  be  satisfied  that 
the  advantage  to  accrue  to  the  public  for  so  holding  is 
certain  and  substantial,  and  not  theoretical  and  problem- 
atical. So  it  has  been  universally  held  that  conditions 
in  deeds  restraining  the  grantee  from  selling  intoxicat- 
ing liquors  on  the  premises,  and  an  agreement  not  to  run 
a  stage  coach  on  a  certain  road,  and  a  condition  that  the 
party  would  not  at  any  time  thereafter,  own,  run  or  be 
interested  in  any  line  of  packet  boats  on  the  Erie  canal, 
a  condition  that  a  school  house  should  not  be  erected  on 
the  premises  or  a  distillery,  or  a  machine  shop  for  iron 
manufactory,  or  a  cemetery  or  that  the  premises  conveyed 
should  not  be  used  as  a  hotel,  or  for  the  manufacturing 
of  resin  oil,  and  a  condition  that  the  grantee  should  have 
the  exclusive  right  to  sell  beer  to  any  public  house  erected 
on  the  land,  and  that  the  premises  should  not  be  used  as  a 
public  house,  and  in  a  deed  to  a  county  on  the  express  con- 
dition that  the  county  would  erect  thereon  within  five  years, 
2  R.  p. — 4 
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a  court  house  for  the  use  of  said  county  have  all  been  held 
valid  conditions.  And  so  it  was  held  that  a  condition  in 
a  deed  that  no  building  shall  be  erected  on  any  part  of  the 
land  conveyed  in  which  to  handle  grain  that  no  grain  shall 
ever  be  handled  on  said  land  by  the  grantee  therein  his 
grantee,  administrator,  executor,  assigns  or  lessees,  or  by 
any  one  hplding  by,  through  or  under  him ;  and  if  the  agree- 
ment is  broken,  said  land  shall  revert  to  the  grantor,  on  a 
breach  of  the  condition  it  was  held  that  the  grantor  might 
recover  in  ejectment.^ 

The  validity  of  a  condition  subsequent  depends  upon  its 
being  such  as  the  law  will  allow  to  divest  an  estate,  for, 
if  the  law  deems  the  condition  void  as  against  public  policy, 
then  the  estate  will  be  absolutely  free  from  the  condition. 

And  the  rule  is  not  different  if  it  should  be  regarded 
that  the  proceeding  were  one  to  require  the  re-conveyance 
of  the  property,  on  account  of  a  want  or  failure  of  consid- 
eration. A  court  of  equity  will  not  lend  its  aid  to  enforce 
the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express 
purpose  of  doing  that  which  is  illegal;  and  when  such  a 
contract  has  been  executed  by  one  of  the  parties  by  con- 
veying real  estate,  a  court  of  equity  will  not,  in  general, 
interfere,  but  will  leave  the  title  of  the  property  where  the 
parties  have  placed  it. 

Where  a  party  to  an  illegal  or  immoral  contract  comes 
himself  to  be  relieved  from  the  contract,  or  its  obligations, 
he  must  distinctly  and  exclusively  state  such  grounds  of 
relief  as  the  court  can  legally  attend  to,  and  he  must  not 
accompany  his  claim  to  relief,  which  may  be  legitimate, 
with  other  claims  and  complaints  which  are  contaminated 
with  the  original  immoral  purpose  for  if  he  sets  up,  as  a 
ground  for  relief,  the  non-fulfilment  of  the  illegal  con- 
tract on  the  other  side,  and  thereby  he  is  released  from  his 
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obligation  to  perform  it,  that  shows  that  he  still  relies  upon 
the  inunoral  contract  and  its  terms  of  relief,  and  therefore 
the  court  will  refuse  it. 

So  where  there  was  a  conveyance  of  property  to  the 
trustees  of  a  railroad  in  which  there  was  a  condition  that 
no  depot  should  be  erected  within  three  miles  of  a  certain 
village,  it  was  held  that  such  a  condition  was  contrary  to 
public  policy,  and  a  bill  by  the  grantors  to  forfeit  the  prop- 
erty on  account  of  the  violation  of  the  condition  was  dis- 
missed.'* 

In  case  of  Lyman  v.  The  Suburban  Railroad  Co.,  190  111. 
320,  a  bill  in  equity  was  filed  praying  that  all  rights,  privi- 
leges and  easements  heretofore  granted  by  the  trustees  of 
the  Grant  Land  Association  of  Chicago  to  the  Chicago  and 
Southwestern  Railway  Co.  and  now  claimed  by  the  defend- 
ants in  certain  premises  therein  described  be  decreed  to 
be  terminated  and  that  the  same  be  vested  in  the  complain- 
ant as  trustee  of  said  association,  and  that  the  said  com- 
plainant as  such  trustee  be  decreed  to  hold  the  same  free 
and  clear  of  any  and  all  claim  thereto  by  the  defendants 
and  that  all  personal  property  placed  thereon  be  removed 
and  that  the  defendants  be  restrained  and  enjoined  from 
in  any  way  interfering  with  the  complainant  in  the  exer- 
cise and  use  of  said  premises.  To  this  bill  a  general  de- 
murrer was  filed  and  sustained  by  the  court. 

The  condition  in  the  grant  to  the  railroad  company  was 
that  it  was  made  upon  the  express  agreement  and  under- 
standing that  the  company  would  construct,  operate  and 
maintain  the  railroad  and  perform  all  the  conditions  and 
provisions  contained  in  the  grant  on  its  part  to  be  per- 
formed as  therein  granted  and  that  a  failure  so  to  do  it 
should  forfeit  all  its  rights  thereunder.  And  one  of  the 
conditions  was  that  the  company  should  erect  two  depots 
at  certain  designated  localities. 

72— St.  Lmds,  J.  *  C.  R  B.  Go.  ▼• 
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The  breaches  assigned  were  that  the  company  had  not 
maintained  its  railroad  nor  erected  the  depots  as  desig- 
nated. It  was  argued  that  the  stipulation  to  erect  and 
maintain  the  depots  was  void.  In  this  regard  it  is  said, 
that  agreements  of  the  character  mentioned  are  of  three 
classes.  Where  those  in  which  stipulations  are  contained 
providing  for  the  location  of  stations  or  depots  at  par- 
ticular places  and  prohibiting  the  location  or  erection  of 
any  others  within  certain  limits.  Concerning  all  such  agree- 
ments, they  are  uniformly  held  to  be  void,  as  against  pub- 
lic policy.  Another  class  of  cases  are  those  in  which  some 
oflScer  or  other  person,  supposed  to  be  influential  with  the 
railroad  company,  undertakes,  for  a  consideration  moving 
to  them,  to  secure  the  location  of  stations,  depots  at  a  par- 
ticular place.  All  such  contracts  are  void,  as  against  pub- 
lic policy.  Still  another  class  is  that  to  which  the  case 
under  consideration  is  allied.  Such  are  the  cases  in  which 
an  agreement  has  been  made  between  an  individual  and  a 
railroad  corporation  for  the  location  of  a  station  or  depot 
at  a  particular  place,  in  consideration  of  the  donation  of 
money  or  property  to  the  corporation,  without  any  restric- 
tion or  prohibition  against  any  other  location.  It  has  been 
held  that  an  agreement  to  pay  a  railroad  company  a  stipu- 
lated sum  in  consideration  that  it  would  locate  its  route 
at  a  particular  place  is  valid  and  may  be  enforced.  Such 
an  agreement  is  not  in  contravention  for  public  policy. 
The  construction  and  operation  of  the  railroad  for  a  short 
term  of  years  does  not  fulfill  the  conditions  of  the  agree- 
ment.''* 

§  1209.  Doubtful  Conditions  Gonstrued  as  Covenants— If 
from  the  language  employed  it  is  doubtful  whether  the 
clause  is  a  condition  or  a  covenant  it  will  be  construed  as 
a  covenant.  The  rule  that  where  a  clause  is  susceptible 
of  different  constructions,  that  construction  will  be  adopted 
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which  is  most  favorable  to  the  grantee  obtains  in  such 
cases.''* 

In  construing  deeds,  courts  will  always  incline  to  in- 
terpret the  language  as  a  covenant,  rather  than  a  condi- 
tion.'^ 

§  1210.  Lands  Granted  for  a  Particular  Purpose— Where 
land  has  been  granted  upon  condition  that  it  be  used  for  a 
particular  purpose,  it  would  undoubtedly  revert  to  the 
grantor  when  it  ceased  to  be  so  used. 

But  it  is  competent  for  the  legislature  to  make  it  con- 
dition precedent  to  the  location  of  a  county  seat  upon  the 
land  of  any  individual  that  he  should  convey  the  land  in 
fee  simple  absolute  to  the  county.  The  owner  was  not 
obliged  to  accept  the  proposition,  but  having  done  so,  and 
made  his  deed  accordingly,  he  cannot  complain  that  the 
legislature,  to  promote  the  public  good,  and  in  the  exer- 
cise of  an  undoubted  right,  subsequently  provides  for  a 
change  of  the  county  seat.'* 

Where  a  deed  conveys  lands  to  be  used  for  school  pur- 
poses, and  the  school  trustees  have  advertised  the  land 
for  sale,  a  bill  will  lie  by  the  grantor  to  restrain  the  sale. 
A  fair  construction  of  the  deed  is,  that  the  land  shall  be 
held  and  used  for  school  purposes,  and  not  that  it  may  be 
sold,  and  the  money  used  for  school  purposes.  If  the  land 
were  sold  and  used  for  some  other  purpose,  then  the  land 
would  be  used  for  other  than  school  purposes,  contrary 
to  the  use  declared  in  the  deed."" 

§1211.  Distinction  Between  Oonditions  Precedent  and 
Subsequent — ^The  distinction  between  conditions  precedent 
and  conditions  subsequent  is  obvious  in  its  consequences, 
but  it  is  not  always  easy  to  determine  which  of  such  con- 
ditions the  words  of  a  particular  devise  or  conveyance 
create.    There  are  no  technical  words  to  distinguish  them. 
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The  distinction  is  a  matter  of  construction.  The  same 
words  have  been  construed  differently,  depending  on  the 
connection  in  which  they  are  used. 

If  the  act  or  condition  required  does  not  necessarily  pre- 
cede the  vesting  of  the  estate  but  may  accompany  or  fol- 
low it,  and  if  the  act  may  as  well  be  done  after  as  before 
the  vesting  of  the  estate,  or  if,  from  the  nature  of  the  act 
to  be  performed  and  the  time  required  for  its  performance, 
it  is  evident  that  the  intention  of  the  parties  was  that  the 
estate  should  vest  and  the  grantee  perform  the  act  or  acts 
after  taking  possession,  then  the  condition  is  subsequent. 

When  the  words  are  of  a  doubtful  meaning,  the  courts 
prefer  to  construe  the  conditions  as  conditions  subsequent 
rather  than  precedent,  so  as  to  give  a  present  estate,  liable 
to  be  divested,  rather  than  defer  the  vesting  of  the  estate. 

The  whole  instrument  must  be  construed  together.^' 

§  1212.  Oonditions  Oonstrued  in  the  Light  of  Surround- 
ing Oircumstances — ^In  a  deed  conveying  certain  premises 
to  the  grantee  was  a  certain  clause  reciting  certain  require- 
ments on  his  part  and  concluding  with  the  expression  that 
*  *  the  performance  of  said  covenants  is  hereby  made  a  con- 
dition precedent  to  the  vesting  of  title  to  said  premises. '' 
In  construing  this  deed  it  was  said  that  construing  this 
clause  in  the  light  of  surrounding  circumstances  and  in 
connection  with  the  entire  instrument,  it  was  clearly  in- 
tended to  mean  that  the  title  should  vest  at  once,  but  that 
the  grantee  should  not  have  an  absolute,  indefeasible  title 
until  he  had  performed  all  the  conditions  set  out  in  the 
instrument.  To  construe  the  clause  in  question  otherwise 
would  be  to  render  the  instrument  nugatory.  This  the  law 
will  not  permit,  if  it  can  be  avoided  without  doing  violence 
to  well  established  rules. 

It  has  frequently  been  held  that  the  decision  of  a  ques« 
tion  does  not  depend  so  much  on  artificial  rules  of  con- 

TS—Phillips  T.  GannoiL,  246  TXL  98. 
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stmction  as  it  does  on  the  applioatioii  of  good  sense  and 
somid  equity  to  the  spirit  of  the  contract  in  question.'* 

The  intention  of  the  parties  must  be  determined  from 
the  language  of  the  deed  itself,  considered  in  connection 
with  the  surrounding  circumstances  at  the  time  the  deed 
was  executed,  and  where  the  deed  provides  that  only  a  sin- 
gle dwelling  is  to  be  placed  on  the  lot,  it  is  questionable 
whether  the  word  '^ single"  applies  to  the  building  itself, 
or  to  the  use  which  shall  be  made  of  the  building  when 
completed.  It  was  the  conclusion  of  the  court  that  the 
word  referred  to  the  building  and  not  to  the  use  of  the 
bnildiQg,  and  therefore  a  decree  dismissing  the  bill  for  want 
of  equity,  which  was  filed  to  enjoin  the  erection  of  a  flat 
building  on  the  lot  was  affirmed.** 

A  deed  which  contained  the  provision  that  *  *  this  convey- 
ance shall  not  take  effect  until  the  plat  of  this  town  of 
Topeka  shall  be  recorded,  but  shall  take  effect  from  such 
recording,**  requires  more  than  the  mere  spreading  a  plat 
on  the  county  records.  The  requirement  is  only  satisfied 
when  the  plat  is  made,  acknowledged  and  recorded  in  the 
manner  required  by  the  statute  so  as  to  become  valid  and 
binding  as  a  town  plat,  and  to  have  that  effect  all  the  re- 
quirements of  the  statute  must  be  substantially  complied 
with,  and  it  was  such  a  plat  that  the  deed  required. 

The  plat  not  having  been  recorded,  as  required  by  the 
deed  the  condition  has  not  been  performed,  and  the  title 
has  never  vested  in  the  grantee.** 

Whether  the  condition  be  precedent  or  subsequent  a  sub- 
stantial compliance  with  it  is  all  that  is  required  for  its 
fulfilment.** 

The  word  ** Provided**  is  an  apt  word  to  express  a  con- 
dition. While  this  is  not  its  fixed  and  invariable  meaning, 
it  will  be  so  taken,  unless  a  different  intent  appears  from 
the  context  and  an  examination  of  the  whole  instrument. 

79— Phillips  ▼.  Qannon,  246  BL  98.  81— Thomas  ▼.  Eckard,  88  HI.  693. 

80— Hutehinson  v.  Ulrich,  145  HI.  82— Wilson  v.  Gait,  18  HI.  431. 
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So  a  will  devising  the  estate  of  the  testator  to  his  wife 
*' provided  she  remains  my  widow,  but  should  she  marry, 
then  all  the  property  shall  go  to  my  children  that  are  alive, 
except  one-third  which  she  is  to  have  during  her  life," 
passes  to  the  widow  a  base  fee,  conditioned  upon  her  re- 
maining the  widow  of  the  testator."* 

§  1213.  Time  the  Essence  of  the  Contract--The  general 
rule  in  equity  is,  that  time  is  not  necessarily  deemed  of 
the  essence  of  the  contract,  unless  the  parties  have  ex- 
pressly so  regarded  it,  or  it  necessarily  results  from  the 
nature  and  circumtances  of  the  contract.  But  the  parties 
may  make  time  the  essence  of  their  contract,  and  when  this 
clearly  appears  to  have  been  their  intention,  and  no  par- 
ticular circumstance  has  intervened  to  excuse  a  strict  per- 
formance, it  must  be  so  considered  and  treated  in  equity. 
The  right  to  make  such  agreements  cannot  be  denied,  and 
it  is  the  duty  of  courts  to  enforce  them  as  made,  and  not 
to  make  new  contracts  for  the  parties.  The  real  intention 
of  the  parties  must  govern,  and  that  is  to  be  ascertained 
from  the  contract  and  surrounding  circumstances.** 

Precise  words,  by  which  time  of  performance  is  made  an 
essential  part  of  the  contract,  are  unimportant.** 

§1214.  Conditions  as  Shifting  Uses — ^Where  the  fee  in 
the  first  taker  created  by  a  deed  is  made  determinable  as 
upon  the  happening  of  a  valid  condition  subsequent,  fol- 
lowed by  a  limitation  over  of  the  fee  or  use  to  another  upon 
the  happening  of  the  prescribed  event,  the  fee  or  use  shifts 
from  the  first  to  the  second  taker,  whereby  the  deed  is  a 
conveyance  under  the  Statute  of  Uses,  it  is  a  clear  case  of 
a  shifting  use.** 

§1215.  Conditions  Sometimes  Construed  as  Creating 
Trusts — ^While  a  clause  in  a  deed  may  not  amount  to  a  con- 

83 — CummingB    v.    L&hr,    246    IlL  koop  v.  Cowing,  21  HI.  570;  Bostwick 

577.  V.  Hess,  80  111.  138. 

84— Smith  v.  Brown,  10  HI.   309 ;  85— Milnor  v.  Willard,  34  HL  38. 

Kemp    V.    Humphreys,    13    111.    573 ;  86— Abbott  v.  Abbott,  189  111.  488. 
Morgan  v.  Herrick,  21  111.  481 ;  Wyn- 
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dition  subsequent,  yet  it  may  create  a  trust,  binding  on 
the  grantee  and  all  subsequent  purchasers  with  notice.  The 
authorities  seem  to  be  unanimous  that  where  a  conveyance 
is  made  of  real  estate  upon  condition  that  the  grantee  shall 
pay  a  specified  sum  of  money  to  a  third  person,  or  pay  the 
debts  of  the  grantor,  or  of  some  third  person,  the  accept- 
ance of  the  conveyance  by  the  grantee  with  such  a  clause 
in  the  deed,  creates  a  covenant  on  the  part  of  the  grantee 
to  discharge  the  obligation,  and  creates  the  relation  of 
trustee  and  cestui  que  trust,  between  the  grantee  and  the 
person  for  whose  benefit  the  payment  is  to  be  made,  with- 
out  any  act  or  assent  on  the  part  of  the  beneficiary.  And 
where  such  a  provision  is  found  in  a  deed  in  a  chain  of 
title,  it  follows  the  land  into  the  hands  of  subsequent 
grantees.*^ 

§  1216.  Conditions  as  Covenante  Running  with  the  Land 
—A  condition  in  a  deed  that  the  grantee  will  pay  the 
grantor  a  certain  sum  of  money  on  the  first  day  of  each 
and  every  month  during  the  life  of  the  grantor,  which  pay- 
ments were  made  a  charge  and  lien  on  the  lot,  runs  with 
the  land  and  is  a  continuing  charge  upon  it,  into  whose 
hands  soever  it  may  come,  and  the  pajnnent  of  the  money 
so  reserved  is  an  obligation  which  a  court  of  chancery  will 
enforce." 

§  1217.  Power  of  Courts  of  Equity  to  Supply  Defects  in 
Deeds  on  Condition — Although  a  condition  in  a  deed  is  un- 
changeable, except  by  the  consent  of  the  parties,  yet  a  do- 
nation of  land  for  a  site  for  a  public  school,  is  a  donation 
for  charitable  purposes  and  in  such  case  a  court  of  equity 
have  power  to  supply  all  defects  in  a  conveyance.  So  where 
a  person  offered  to  donate  the  land  for  a  public  school  site, 
which  offer  was  accepted  by  the  school  directors,  who  spent 
a  large  sum  of  money  in  the  erection  of  a  school  house  on 

87— Koeh  v.  Strenter,  232  HL  594. 
88 — ^PoKzin  V.  Pozzin,  110  ni.  Ap. 
187. 
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the  land,  and  in  fnlfilhnent  of  his  promise  the  party  ex- 
ecuted a  deed  of  the  land,  but  included  a  clause  that  the 
deed  was  made  for  the  benefit  of  white  people,  only,  and 
when  the  land  ceased  to  be  used  for  school  purposes  it  was 
to  revert  to  the  grantor.  It  was  declared  to  be  the  duty 
of  the  grantor  to  execute  a  deed  as  had  been  agreed  upon, 
and  a  decree  to  that  effect  was  upheld  by  the  Supreme 
GouTt^ 

§  1218.  Oonditions,  Provisos  and  Limitations  Repugnant 
to  the  Granting  Clause — ^It  is  a  well  settled  principle  in  the 
construction  of  conveyances,  that  all  conditions,  provisos 
and  limitations  which  are  repugnant  to  the  grant  are  to  be 
regarded  as  inoperative  and  void.  These  general  propo- 
sitions are  so  elementary  in  their  character  that  it  is  to  be 
presumed  that  they  are  understood  by  all  who  can  justly 
lay  claim  to  a  general  knowledge  of  the  rudiments  of  the 
law.w 

But  this  broad  and  general  expression  of  the  rule  at  com- 
mon law  has  been  somewhat  modified  by  our  statute  on 
Conveyances,  so  that  where  a  deed  is  drawn  substantially 
in  the  form  therein  provided,  every  word  used  in  a  deed 
so  drawn  no  matter  in  what  part  of  the  deed  it  may  be 
found,  is  to  be  given  full  weight  in  construing  the  instru- 
ment. 

The  rule  of  law  that  where  there  is  a  conflict  between 
the  granting  clause  in  a  deed  or  other  document  affecting 
real  estate,  and  subsequent  conditions,  provisos  and  lim- 
itations, then  such  conditions,  provisos  and  limitations  are 
to  be  regarded  a  inoperative  and  void,  is  fully  reviewed  and 
considered,  in  connection  with  sections  9  and  13,  sections  of 
the  Conveyance  act  by  our  supreme  court  in  the  case  of 
Bauman  v.  Stoller,  235  111.  480. 

The  deed  was  in  the  statutory  form,  in  which  the  prem- 
ises were  ** conveyed  and  warranted''  to  the  grantee,  but 

89— Price  y.   School  Directors,  58  90— Donlon  ▼.  Bradley,  119  HL  412. 

111.  452. 
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immediately  following  the  description  of  the  property, 
there  was  inserted  a  clause  that  the  grantee  '^  shall  not  have 
power  to  reconvey  this  land  unless  it  he  to  the  grantors. 
He  shall  not  have  power  to  mortgage  the  land,  and  in  case 
the  said  Frank  Doyle  (the  grantee)  should  die  before  his 
wife  dies  and  any  children  survive  him,  the  surviving 
children  and  his  wife  shall  have  the  use  of  said  land  above 
described  duriug  the  lifetime  of  his  wife,  when  it  shall  go 
to  his  children,  if  any  are  living,  but  if  at  the  death  of  the 
grantee  no  children  survive  him  the  title  shall  be  in  the 
grantor.  Should  any  children  survive  the  grantee  and  his 
wife  also  survive  him,  she  shall  have  no  interest  in  the  land 
only  so  long  as  she  remains  unmarried  and  is  his  widow/ » 

At  the  time  of  the  trial  Frank  Doyle  had  twelve  or  thir- 
teen children,  several  of  whom  were  minors.  It  also  ap- 
peared that  Frank  Doyle  (the  grantee)  afterwards  obtained 
another  deed  from  the  grantor,  which  was  an  ordinary 
warranty  deed,  and  which  contained  a  statement  to  the 
effect  that  it  was  made  for  the  purpose  of  removing  the 
restriction  contained  in  the  first  deed  and  gave  Frank 
Doyle  an  absolute  title. 

It  was  conceded  that  Lawrence  Doyle,  the  grantor,  was 
the  owner  in  fee  of  the  property  in  1882  when  he  first  con- 
veyed it  to  Frank  Doyle,  and  the  only  question  was,  whether 
the  circuit  court  erred  in  passing  on  propositions  of  law  in- 
volving a  construction  of  the  deed  executed  by  him  in 
1882  to  Frank  Doyle.  That  court  held,  in  accordance  with 
the  contention  of  the  appellee,  that  by  that  deed  a  contin- 
gent interest  in  the  real  estate  therein  described  was  con- 
veyed to  the  children  of  Frank  Doyle,  and  that  the  latter 
deed  could  not  effect  that  interest,  while  the  appellant  con- 
tended that  under  the  first  deed  Frank  Doyle  acquired  title 
in  fee  simple  to  the  premises.  That  deed  was  drawn  on  a 
printed  blank  form  prepared  to  accord  with  section  9  of 
chapter  30,  of  the  Revised  Statutes  of  1905. 

Appellant  ^s  theory  is,  that  the  words  **  convey  and  war- 
rant" found  in  the  granting  portion  of  the  deed,  vested  a 
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fee  simple  title  in  Frank  Doyle,  and  that  the  words  by 
which  an  interest  was  given  to  the  children  were  repug- 
nant to  the  words  * '  convey  and  warrant, ' '  and  being  found 
in  a  portion  of  the  deed  succeeding  the  premises,  are  with- 
out effect,  and  the  deed  is  precisely  as  though  the  words  of 
attempted  limitations  were  not  written  therein  at  all. 

Section  9,  .supra,  provides  that  every  deed  which  is,  in 
substance,  in  the  form  set  out  in  that  section  shall  be 
deemed  and  held  a  conveyance  in  fee  simple  to  the  grantee, 
his  heirs  or  assigns,  with  certain  covenants  unnecessary  to 
be  here  repeated.  Section  13,  of  the  same  act  is  in  words 
as  follows :  *  *  Every  estate  in  lands  which  shall  be  gn^anted, 
conveyed  or  devised,  although  other  words  heretofore  nec- 
essary to  transfer  an  estate  of  inheritance  be  not  added, 
shall  be  deemed  a  fee  simple  estate  of  inheritance,  if  a  less 
estate  be  not  limited  by  express  words,  or  do  not  appear  to 
have  been  granted,  conveyed  or  devised  by  construction  or 
operation  of  law/* 

Appellant  argues  that  the  words  of  this  section,  '4f  a 
less  estate  be  not  limited  by  express  words, '*  have  no  ap- 
plication to  a  deed  prepared  in  the  form  set  out  in  section 
9,  for  the  reason  that  section  9  makes  the  words  **  convey 
and  warrant '*  equivalent  to  the  words  which  were  **  neces- 
sary to  transfer  an  estate  of  inheritance''  prior  to  the  en- 
actment of  section  13,  and  the  deed,  therefore,  is  as  though 
such  * '  necessary ' '  words  were  actually  used  in  the  granting 
clause.  And  cited  a  number  of  cases  in  support  of  his  con- 
tention, which  the  court  reviews. 

The  case  of  Wolf er  v.  Hemmer,  144  111.  554,  a  testator  by 
one  clause  of  his  will  devised  to  his  wife,  **her  heirs  and 
assigns,''  certain  real  estate.  By  a  subsequent  clause  it 
was  contended  that  he  attempted  to  cut  down  the  estate  so 
devised  to  her.  It  was  there  held  that  section  13  had  appli- 
cation only  where  * '  words  heretofore  necessary  to  transfer 
an  estate  of  inheritance  be  not  added,"  and  that  as  to  the 
real  estate  devised  by  the  earlier  clause,  section  13  had  no 
application,  because  the  words  of  devise  used  in  that  clause 
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were  those  which  prior  to  the  passage  of  the  statute  were 
the  precise  words  necessary  to  transfer  an  estate  of  in- 
heritance. 

In  Palnaer  v.  Cook,  159  111.  300,  a  deed  was  drawn  sub- 
stantially in  the  form  set  out  in  section  9.  It  ran  to  two 
grantees  and  concluded,  after  the  description  of  the  land 
and  the  reservation  of  a  life  estate  in  the  grantor,  with  the 
words  **And  further,  in  case  either  of  the  grantees  dies 
without  an  heir,  her  interest  to  revert  to  the  survivor.*' 
In  that  case  the  court  refused  to  apply  section  13,  saying 
that  the  deed  effected  an  absolute  fee  simple  conveyance  by 
the  first  clause  thereof  and  vested  the  estate,  and  that  the 
language  above  quoted  was  inoperative,  because  it  was 
an  attempt  to  place  a  limitation  on  the  fee  conveyed  by  the 
words  found  in  the  premises  of  the  deed.  This  case  sup- 
ports the  appellant,  but  as  we  will  hereafter  point  out,  it  is 
in  conflict  with  the  latter  case  of  Cover  v.  James,  217  HI. 
309,  and  must  therefore  yield  to  the  latter. 

In  Walker  v.  Shepard,  210  HI.  100,  the  words  of  attempted 
limitation  follow  the  description  in  the  deed,  which  wash  in 
the  statutory  form,  and  they  were  held  inoperative,  not 
because  the  estate  granted  by  the  words  **  convey  and  war- 
rant** could  not  be  made  an  estate  less  than  the  fee  by 
words  following  the  premises  of  the  deed,  but  because  the 
words  which  followed  did  not  amount  to  a  limitation  upon 
the  estate  otherwise  conveyed,  but  were  merely  an  indi- 
cation of  the  intention  of  the  grantor  that  the  grantee 
should  not  dispose  of  the  property  during  her  lifetime,  it 
being  said  that  the  words  contained  in  a  deed  merely  ex- 
pressive of  the  purpose  animating  the  grantor  in  making 
it  were  not  sufficient  to  limit  the  estate  conveyed.  The 
power  of  the  grantor,  however,  to  limit  the  conveyance 
made  by  a  deed  prepared  in  the  form  with  that  set  forth 
in  section  9,  by  words  found  in  the  portion  of  the  deed  fol- 
lowing the  description  of  the  real  estate,  was  expressly 
recognized  in  these  words  *'The  words  of  grant,  'convey 
and  warrant,*  convey  the  fee  unless  they  are  limited  to  a 
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lesser  estate  by  words  fonnd  in  the  granting  clause,  or  in 
the  habendum  of  the  deed,  if  it  contained  an  habendum. 
They  may  be  used,  however,  in  conveying  a  life  estate  or 
an  estate  for  years  limiting  tiie  estate  conveyed  to  an  estate 
of  the  character  of  either  of  the  two  last  mentioned  are  not 
inconsistent  with  such  words  of  grant ;  and  where  there  is 
language,  either  in  the  granting  clause  or  in  the  habendum 
of  the  deed,  limiting  the  estate  conveyed  by  such  granting 
words  to  one  less  in  extent  than  a  fee,  such  words  of  lim- 
itation will  take  effect. ' ' 

We  regard  the  law  as  stated  in  Cover  v,  Jones,  supra,  as 
decisive  of  this  controversy.  In  that  case  the  grantor,  by 
a  deed  substantially  in  the  form  provided  by  section  9,  con- 
veyed to  A.  Ford  Cover  and  Bessie  Cover  certain  real 
estate,  using  only  the  words  '* Convey  and  warrant'*  in  the 
granting  clause  and  following  the  description  with  this  lan- 
guage :  * '  In  case  of  the  death  of  either  A.  Ford  Cover  or 
Bessie  Cover,  the  other  to  have  the  whole  of  said  property 
without  litigation. ' '  It  was  contended  on  the  one  side  that 
the  quoted  words  were  without  effect  and  on  the  other  that 
in  the  construction  of  the  deed  these  words  should  be  given 
their  literal  meaning.  The  question  was  discussed  at  some 
length  in  the  opinion,  Palmer  v.  Cook,  supra,  being  again 
considered,  and  it  was  said  in  reference  to  the  deed  in  the 
Palmer  case:  '* Merely  because  the  deed  was  substantially 
in  the  form  prescribed  by  section  9,  however,  a  fee  simple 
title  was  not  necessarily  conveyed.  The  section  prescribes 
the  form  of  the  deed,  and  provides  that  every  deed  substan- 
tially in  that  form  shall  be  deemed  and  held  to  be  a  con- 
veyance in  fee  simple  to  the  grantee ;  but  it  must  be  con- 
strued in  connection  with  section  13,  supra,  under  which,  if 
a  less  estate  be  limited  by  express  words  or  appear  to  have 
been  granted,  conveyed  or  devised  by  construction  or  op- 
eration of  law,  the  conveyance,  not  using  words  heretofore 
necessary  to  transfer  an  estate  of  inheritance,  shall  not 
be  deemed  to  convey  a  fee  simple  estate. ' '  The  conclusion 
reached  was  that  the  words  following  the  description  of  the 
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real  estate  in  the  Cover  deed  were  a  limitation  upon  the 
title,  which  otherwise  would  have  been  conveyed  by  the 
deed. 

Manifestly,  the  purpose  of  the  legislature  in  enacting  sec- 
tion 13,  was  to  require  that  -every  word  used  in  a  convey- 
ance, no  matter  in  what  part  found,  should  be  given  weight 
in  construing  the  instrument,  where  the  party  making  the 
conveyance  did  not  use  words  of  grant  or  devise,  which  at 
common  law,  would  have  conveyed  an  estate  of  inheritance. 
The  doctrine  by  which  words  in  some  part  of  a  deed  follow- 
ing the  premises,  which  apparently  cut  down  or  reduced 
the  estate  conveyed  by  the  words  of  grant,  should  be  re- 
garded as  repugnant  to  the  words  of  conveyances  has  no 
application  where  the  granting  words  are  not  such  as 
would  at  common  law  convey  an  estate  of  inheritance. 
Such  being  the  legislative  intent,  Cover  v.  Jones,  and  the 
cases  upon  which  it  rests,  should  be  followed  rather  than 
Palmer  v.  Cook.  The  phrase,  **if  a  less  estate  be  not  lim- 
ited by  express  words, '  ^  found  in  section  13,  must  apply  to 
a  deed  drawn  in  accordance  with  section  9,  where  the  only 
granting  words  are  *  *  Convey  and  warrant. ' '  •* 

§  1219.  Conditions  Subsequent  Are  Not  Favored  in  Law, 
and  are  construed  strictly,  because  they  tend  to  destroy 
estates:  and  a  rigorous  execution  of  them  is  a  species  of 
summum  jus,  and  in  many  cases  hardly  reconcilable  with 
conscience.  In  illustration  of  the  rule,  it  has  been  held,  that 
where  the  condition  is  personal  to  the  grantee,  as  that  he 
shall  not  sell  without  leave  his  executor  not  being  named 
in  the  condition,  may  sell  without  incurring  a  breach. 

It  is  a  general  rule,  that  such  conditions  annexed  to  es- 
tates as  go  in  defeasance  and  tend  to  the  destruction  of  the 
estate,  being  odious  to  the  law,  are  taken  strictly,  and  shall 
not  be  extended  beyond  their  words,  unless  it  be  in  some 
special  cases.  And  therefore,  if  a  lease  be  made,  on  con- 
dition that  if  such  a  thing  be  not  done,  the  lessor  (without 

91— Bauman  t.  StoDer,  235  lU.  480. 
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any  words  of  heirs,  executors,  etc.)  shall  re-enter  and  avoid 
it,  in  such  case  the  heir,  executors,  etc.,  of  the  lessor  shall 
not  take  advantage  of  the  condition.  So  if  one  makes  a 
lease  for  years  of  a  house,  on  condition  that  if  the  lessor 
shall  be  minded  to  dwell  in  the  house,  and  shall  give  notice 
to  the  lessee,  he  shall  depart,  in  such  case,  if  the  lessor  die, 
his  heirs,  executors,  etc.,  shall  not  have  the  like  advantage 
and  power  as  the  lessor  himself,  for  the  condition  shall  not 
extend  to  them.  And  hence  it  is,  that  if  a  lease  for  years 
be  made,  on  condition  that  the  lessee  shall  not  alien  with- 
out the  license  of  the  lessor,  the  restraint  shall  continue 
during  the  lives  of  the  lessor  and  lessee,  and  no  longer. 
And  where  there  is  a  condition  in  the  lease  that  the  lessee 
shall  not  sell  or  assign,  the  sale  by  the  assignee  in  bank- 
ruptcy of  the  lessee,  or  under  an  execution  or  other  assign- 
ment in  law  is  held  to  be  no  breach  of  the  condition.  So  a 
condition  in  a  lease  that  the  lessee  shall  not  sell  or  assign 
his  lease  without  the  license  of  the  lessor,  where  the  assign- 
ment is  made  by  license  of  the  lessor,  no  subsequent  aliena- 
tion is  a  breach  of  the  condition,  nor  does  it  give  the  right 
of  re-entry  to  the  landlord.  A  license  to  one  lessee  is  a 
license  to  all,  or  a  license  to  alienate  a  part  of  the  demised 
premises  is  a  license  to  alienate  the  entire  premises. 

While  most  of  the  cases  cited  by  the  court  refer  to  for- 
feiture of  leases,  the  same  rule  applies  to  conditions  in 
deeds  conveying  the  fee.  The  right  of  protection  in  one 
is  as  sacred  in  the  eye  of  the  law  as  the  other.** 

As  a  general  rule  courts  of  equity  will  not  lend  their  aid 
to  divest  the  title  to  an  estate  for  a  breach  of  a  condition 
subsequent,  but  where  compensation  can  be  made  in  money, 
it  will  relieve  against  such  forfeiture  and  compel  the  party 
complaining  to  receive  a  reasonable  compensation  in 
money.** 

92— Voris  V.  Renshaw,  49  ni.  425. 
93 — Gallaher   v.   Herbert,    117    111. 
160. 
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§  1220.  Provision  for  Re-Entry  in  Deed— A  provision  in 
a  deed  for  re-entry  in  case  of  a  breach  of  conditions  usually 
indicate  an  intention  to  create  a  condition  subsequent,  and 
while  such  a  provision  is  not  indispensable  it  is  always 
important  as  evidence  of  an  intention  to  impose  such  a 
condition.** 

One  of  the  most  important  considerations  in  determining 
whether  a  clause  is  a  condition  subsequent  or  something 
else,  is  the  presence  of  absence  of  the  ** re-entry  clause'* 
by  the  grantor  or  his  heirs,  or  of  forfeiture  of  the  estate 
for  a  breach  of  the  condition.  And  it  is  said  if  the  clause 
can  be  construed  as  an  obligation  to  abstain  from  doing  the 
thing  described,  which,  by  the  acceptance  of  the  deed,  be- 
comes binding  on  the  grantee  as  an  agreement,  enforcible 
in  behalf  of  any  interest  entitled  to  invoke  its  protection, 
then  in  conscience  the  court  is  bound  to  give  it  that  con- 
struction, and  thereby  place  itself  in  accordance  with  that 
inclination  of  the  law,  which  regards  with  disfavor  con- 
ditions involving  forfeiture  of  estate.  And  the  absence  of 
the  re-^ntry  clause  left  the  matter  open  to  construction. 
Such  a  clause  usually  indicates  an  intention  to  create  a  con- 
dition subsequent.*' 

§122L  Be-Entry  Confined  to  Grantor  or  His  Heirs— A 
breach  of  the  condition  does  not  defeat  the  estate  until  an 
entry  is  made  by  the  grantor  or  his  heirs.  The  estate  can 
only  be  defeated  by  the  actual  entry  of  the  grantor  or  his 
heirs,  and  they  are  the  only  parties  who  can  avail  them- 
selves of  the  breach.  Their  grantees,  or  a  stranger,  can- 
not take  advantage  of  the  breach  of  a  condition  subsequent, 
and  they  acquire  no  right  to  enforce  it.*® 

A  non-compliance  with  a  condition  subsequent  does  not 
of  itself,  determine  the  estate,  as  the  right  to  enforce  a 
forfeiture  may  be  waived.    Notwithstanding  the  breach,  the 

94— PhiUipe  v.  Gannon,  246  IlL  98.  96— Board  of  Education  v.  Trustees, 

95— Koch  V.  Streuter,  232  ni.  594;       63  111.  204;  Waggoner  v.  Wabash  B. 

Ster  B.  Co.  ▼.  Primas,  163  111.  652 ;      E.  Co.,  185  lU.  154. 

Kew  ▼.  TrainoT,  150  lU.  150. 
2  R.  P. — B 
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estate  abides  in  the  grantee  until  it  is  defeated  and  deter- 
mined, at  the  election  of  the  grantor  or  his  heirs.  This 
election  may  be  signified  by  a  re-entry,  or  by  some  act 
equivalent  to  a  re-entry.  Where  a  corporation  holding  land 
under  a  deed  containing  a  condition  subsequent,  is  dissolved 
for  acts  or  omissions,  which  are  also  breaches  of  the  con- 
dition, the  title  will  revert  to  the  original  donor,  without 
any  act  on  his  part,  and  no  re-entry  or  other  equivalent  act 
need  be  shown.  The  dissolution  of  the  corporation  by  a 
judicial  decree  or  judgment  supersedes  the  necessity  of  any 
re-entry,  or  other  equivalent  act*' 

It  is  not  necessary  for  the  grantor  to  make  a  demand 
upon  the  grantee  that  he  comply  with  the  conditions  of  the 
grant  prior  to  the  filing  of  a  bill  for  relief  for  the  violation 
of  such  conditions.  A  prior  entry  upon  the  premises  or  a 
demand  for  the  possession  is  not  necessary  upon  a  breach 
of  a  condition  subsequent  before  suit  is  brought.  The 
grantor,  upon  such  breach,  may  treat  the  estate  as  having 
reverted  to  him  and  sue  for  the  recovery  thereof.  iSuch 
is  the  rule  at  law,  and  no  reason  is  seen  why  the  same  rule 
should  not  apply  in  equity.** 

§  1222.  Waiver  of  Breach  of  Condition— Acquiescence  in 
the  violation  of  a  covenant  will  waive  its  enforcement.  But 
acquiescence  cannot  be  inferred  from  delay  in  taking  steps 
to  prevent  the  violation  of  the  covenant,  because  there  may 
be  no  knowledge  of  such  a  covenant  or  of  its  violation.  A 
waiver  is  the  intended  relinquishment  of  a  known  right, 
involving  both  knowledge  of  the  existence  of  the  right  and 
an  intention  to  relinquish  it.  Whether  the  right  to  equita- 
ble relief  is  affected  by  acquiescence  depends  upon  the  cir- 
cumstances of  each  case,  and  the  facts  may  be  inquired  into 
in  order  to  determine  the  validity  of  such  a  defense.** 

97 — ^Mott  V.  Danville  Seminary,  129  99 — Star  Brewing   Co.   v.    Primas, 

IlL  403.  163  m.  652. 

98 — ^Lyman  v.  Suburban  B.  B.  Co., 
190  ni.  320. 
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§  1223.  Jurisdiction  of  Courts  of  Equity  to  Orant  Relief 
(m  Breach  of  Condition — The  general  rule  that  equity  will 
not  grant  relief  in  cases  in  which  the  party  has  a  complete 
remedy  at  law,  has  its  exceptions  in  cases  of  concurrent 
jurisdiction,  as  in  fraud  and  some  others.  The  remedy  at 
law  must  not  only  appear  clear,  and  not  doubtful  or  diffi- 
cult, but  the  remedy  there  must  be  as  complete  and  as 
eflPectual  as  in  equity.* 

Equity  has  jurisdiction  to  grant  relief  on  the  breach  of 
a  condition  subsequent,  where  there  is  no  adequate  remedy 
at  law.  A  judgment  at  law  for  damages  would  not  restore 
the  grantor  to  the  possession  of  the  property,  and  such  a 
judgment  would  be  unavailing  if  the  grantee  were  insolvent. 
And  ejectment  will  not  lie  unless  the  grantor  is  the  owner 
of  the  legal  title,  and  is  ineffectual  in  case  the  premises 
are  an  easement.  An  easement  is  incorporeal  in  its  nature, 
and  ejectment  lies  to  recover  things  corporeal  only. 

Mandamus  is  not  available  to  the  grantor  as  a  remedy 
if  he  seeks  to  recover  the  property,  as  that  remedy  would 
be  to  compel  the  grantee  to  perform  the  condition.* 

Where  a  deed  conveying  the  fee  of  the  land  contains  a 
clause  restricting  the  sale  of  intoxicating  liquors  on  the 
land,  if  the  same  is  clearly  expressed  in  the  conveyance,  it 
will  be  enforced  by  injunction.' 

Where,  however,  the  language  in  the  limitation  or  restric- 
tion is  uncertain  and  indefinite  an  injunction  restraining 
its  violation  will  be  denied.* 

Courts  of  equity  will  not  lend  their  aid  to  assist  one  in 
realizing  upon  an  unconscionable  bargain,  even  though  the 
contract  under  which  it  is  claimed  possesses  all  technical 
requirements.  If  the  contract  is  unfair,  one-sided,  unjust, 
unconscionable  or  affected  by  any  other  inequitable  feature, 

l—Prazier   v.    Miller,    16    HL    48;  3— Guyer  v.  Auers,  132  111.  Ap.  520. 

Fabriee  v.   Van   der  Brelie,  190   111.  4— Eckhart  v.  Irons,   128  111  568. 
460;  Ciunby  ▼.  Cnmby,  240  111.  235. 

2 — ^Ljman  ▼.  Suburban  B.  B.  Co., 
190  m  820. 
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or  its  enforcement  would  be  oppressive  or  hard  on  the  de- 
fendant, or  would  prevent  his  enjoyment  of  his  own  rights 
or  would  work  an  injustice,  or  if  the  plaintiff  had  obtained 
it  by  sharp  and  unscrupulous  practices,  by  overreaching, 
by  trickery,  by  taking  undue  advantage  of  his  position,  by 
non-disclosure  of  material  facts,  or  by  any  other  uncon- 
scientious means,  then  a  specific  performance  will  be  re- 
fused* 

§  1224.  Oourts  of  Equity  Will  Interpose  to  Prevent  the 
Breach  of  Negative  Covenants — A  clause  in  a  deed,  while 
it  may  not  be  considered  a  condition  within  the  legal  de- 
termination of  that  term,  may  be  regarded  as  a  negative 
covenant.  Equity  will  interpose  by  injunction  to  prevent 
the  breach  of  negative  covenants  annexed  to  leases  or  deeds. 
The  prohibition  of  their  breach  is  indirectly  an  enforce- 
ment of  their  specific  performance.  Equity  will  interfere 
by  injunction  to  prevent  the  breach  of  an  express  nega- 
tive covenant,  even  though  no  substantial  injury  is  caused 
by  such  breach.  It  will  also  interfere,  even  though  dam- 
ages may  be  recovered  at  law.  The  reason  is  that  the  owner 
of  land  selling  or  leasing  it  may  insist  upon  just  such 
covenants  as  he  pleases  touching  the  use  and  mode  of  en- 
joying the  land.  He  has  a  right  to  define  the  injury  for 
himself,  and  the  party  contracting  with  him  must  abide  by 
the  definition.* 

§  1225.  Change  in  Character  and  Environments  of  Prop- 
erty Subject  to  Conditions  or  Restrictions— Equity  will  not, 
as  a  rule,  enforce  a  restriction,  where,  by  the  acts  of  the 
grantor,  who  imposed  it,  or  of  those  who  derive  title  under 
him,  the  property,  and  that  in  the  vicinage,  has  so  changed 
its  character  and  environment,  and  in  the  use  to  which  it 
may  be  put  as  to  make  it  unfit  or  unprofitable  for  use,  if  the 
restriction  be  enforced,  or  where  to  grant  the  relief  would 

5— Koch  V.   Streuter,  232  111.  594. 
6 — Star    Brewery    Co.    v.    Primas, 
163  ni.  652. 
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be  a  great  hardship  on  the  owner  and  of  no  benefit  to  the 
complainant^  or  where  the  complainant  has  waived  or  aban- 
doned the  restriction,  or  in  short,  it  may  be  said  that  where, 
from  all  the  evidence,  it  appears  that  it  would  be  against 
equity  to  enforce  the  restriction  by  injunction  the  relief 
will  be  denied,  and  the  party  seeking  its  enforcement  will 
be  left  to  whatever  remedy  he  may  have  at  law.^ 

§  1226.  Condition  for  fhe  Support,  Maintenance  and  Care 
of  Grantor — ^It  is  true  that  ordinarily  a  promise  to  do  some- 
thing in  the  future  does  not  constitute  a  fraud,  and  the 
violation  or  disregard  of  such  a  promise  does  not  amount 
to  a  fraud;  but  a  deed,  the  consideration  of  which  is  the 
support  and  sustenance  of  the  grantor  by  the  grantee,  be- 
long to  a  peculiar  class,  distinguished  in  the  decisions  of 
the  courts  from  ordinary  deed  of  bargain  and  sale,  in  the 
fact  that  the  grantor  gives  up  his  property  for  the  consid- 
eration of  future  support,  which  a  court  of  equity  cannot 
compel  the  grantee  to  furnish,  and  a  court  of  law  cannot 
make  good  with  damages.  If  the  evidence  is  such  as  to 
justify  a  conclusion  that  a  contract  of  that  kind  was  en- 
tered into  with  a  fraudulent  intent,  or  has  been  abandoned, 
a  court  of  equity  will  set  aside  the  conveyance.  The  failure 
on  the  part  of  the  grantee  to  perform,  must  be  substantial 
and  in  relation  to  material  matters,  and  if  the  grantor 
prevents  the  grantee  from  carrying  out  the  contract  there 
can  be  no  presumption  of  fraud  which  would  justify  the 
setting  aside  the  deed.' 

So  where  a  grantor  conveyed  his  lands  to  the  grantee, 
and  also  all  his  personal  property,  on  condition  that  the 
grantee  should  furnish  the  grantor  and  his  wife  support 
and  maintenance  during  their  natural  lives,  and  the  grantee 
wholly  neglects  and  fails  to  keep  and  perform  the  condition 
and  treats  the  grantor  and  his  wife  with  unkindness,  using 
violent  and  abusive  language  towards  them,  and  inflicting 

7.£^ertBen  ▼.  Gertenberg,  186  111.  S— Russell  y.  Robbins,  247  111.  510. 
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blows  upon  them,  and  so  rendered  it  impossible  for  them 
to  live  with  the  grantee,  a  court  of  equity  will  entertain  a 
bill  to  set  aside  the  conveyance  and  render  a  decree  for 
damages  for  the  personal  property  received  and  retained 
by  the  grantee.* 

It  has  frequently  been  held  in  this  State  that  where  a 
grantor  conveys  lands,  and  the  consideration  is  an  agree- 
ment by  the  grantee  to  support,  maintain  and  care  for  the 
grantor  during  the  remainder  of  his  life,  and  the  grantee 
neglects  and  refuses  to  comply  with  the  contract,  the 
grantor  may,  in  equity,  have  a  decree  rescinding  the  con- 
tract and  setting  aside  the  deed,  and  re-investing  the 
grantor  with  the  title  to  the  real  estate.  A  careful  exam- 
ination of  the  cases  cited  in  support  of  the  doctrine  leads 
to  the  conclusion  that  the  intervention  of  equity  in  such 
cases  has  been  sanctioned  in  this  State  on  the  theory  that 
the  neglect  or  refusal  of  the  grantee  to  comply  with  his 
contract  raises  the  presumption  that  he  did  not  intend 
to  comply  with  it  in  the  first  instance  and  that  the  con- 
tract was  fraudulent  in  its  inception,  wherefore,  a  court  of 
equity  will  not  permit  him  to  enjoy  the  conveyance  so  ob- 
tained.** 

But  where  the  grantee  has  fully  complied  with  his  con- 
tract up  to  the  time  of  his  death  and  leaves  only  minor 
heirs,  the  failure  of  the  heirs  to  support  the  grantor  during 
his  lifetime  is  not  ground  for  the  cancellation  of  the  deed. 
There  is  no  presumption  that  the  grantee  nor  his  heirs 
originally  intended  to  defraud  the  grantor.^* 

Where  the  consideration  expressed  in  the  deed  is  $1,000, 
and  the  future  support  of  the  grantors  during  the  remainder 
of  their  lives,  where  there  was  no  fraud  practiced  upon  the 

Q—rrazier   v.   Miller,    16    111. '48;  Neelj,  152  111.  471;  Kusch  v.  Knseh, 

Fabrice   v.   Van   der   Brelie,   190   lU.  143    111.    353;    Cooper   v.    Gunn,    152 

460;   Cumby  v.  Cumby,  240  HI.  235.  m.    471;    McClelland   v.   McClelland, 

10— Stebbins  v.  Petty,  209  111.  291.  176  111.  83;  Fabrice  v.  Van  der  Brelie, 

citing  Frazier  v.  Miller,   16   111.   48;  190  111.  460. 

Oard   V.   Oard,  59   111.   46;    Jones  v.  11— Stebbins  v.  Petty,  209  111,  291. 
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grantors  by  the  grantee  in  obtaining  the  execution  of  the 
deed,  proof  of  the  failure  of  the  grantee  to  pay  the  $1,000, 
would  not  be  ground  for  avoiding  or  cancelling  the  deed." 

The  comity  court  is  authorized  to  ascertain  the  damages 
growing  out  of  the  breach  of  contracts,  and  to  require  the 
same  to  be  paid  out  of  the  estate  of  the  party  failing  to 
perform  the  contract.  So  where  the  deceased  agreed  to 
support  his  father  and  mother  during  their  lives,  and  died, 
and  thereby  ceased  to  furnish  the  support,  his  estate  will 
be  liable  for  damages  for  his  failure  to  furnish  such  sup- 
port^ 

If  a  son  contract  for  the  support  of  his  father  during  his 
life,  such  a  contract  requires  the  personal  services,  atten- 
tion and  care  of  the  son,  such  as  may  be  demanded  by  age, 
infirmity  or  sickness,  and  a  court  of  equity,  after  the  death 
of  the  son,  is  powerless  to  compel  a  specific  performance 
of  such  a  contract  by  the  personal  representatives  or 
devisees  of  the  son.^* 

Where  the  deed,  the  consideration  for  which  is  an  agree- 
ment on  the  part  of  the  grantee  to  support  the  grantor 
during  his  natural  life,  reserves  a  lien  on  the  land  to  secure 
the  performance  of  the  agreement,  the  grantor  may  file  a 
bill  to  enforce  the  lien  even  against  the  minor  of  the 
grantee,  who  had  during  his  lifetime  performed  his  part 
of  the  agreement." 

In  determining  whether  proper  support  has  been  fur- 
nished, under  a  contract  to  do  so,  the  condition  in  life  of 
the  parties  at  the  time  the  contract  was  made,  must  be 
taken  into  consideration.  •  Where  all  the  parties  are  poor, 
and  the  complainant  is  not  only  unable  to  take  care  of 
herself,  but  has  no  property  which  would  furnish  her  with 
a  support,  and  the  defendant  was  of  the  working  class,  it 

12— CalkiM  ▼.  Calkins,  220  lU.  Ill ;  14— CampbeU    v.    Potter,    147    HI. 

Rendleman    ▼.    Bendleman,    156    m.  576;  OaUdnB  v.  Calkinsy  220  lU.  Ill; 

568.  Stebbins  v.  Petty,  209  lU.  291;  Sej- 

13— CampbeU    v.    Potter,    147    lU.  monr  y.  Belding,  83  lU.  222. 

576;  Calkins  v.  Calkins,  220  111.  111.  15— Stebbins  v.  Petty,  209  HI.  291. 
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is  not  to  be  supposed  that  either  party  anticipated  that 
the  support  to  be  furnished  would  be  different  from  or 
better  than  that  pertaining  to  their  station  in  life." 

Where  a  son  for  a  valuable  consideration  enters  into  a 
contract  with  his  father  to  pay  him  a  certain  sum  of  money 
annually  during  his  life,  and  such  further  sum  as  his  wants 
and  comfort  may  require,  provided  the  total  amount  to  be 
paid  does  not  exceed  a  certain  sum,  after  the  death  of  the 
father  the  son  is  not  liable  for  the  balance  between  the  sum 
actually  paid  and  the  gross  sum  limited  by  the  proviso." 

§  1227.  Restrictions  an  Use  of  Property  Nat  Favored— 
If  is  often  a  matter  of  difficulty  to  determine  whether  a 
certain  provision  annexed  to  a  grant  of  real  property  is 
such  a  condition  as  that  a  breach  of  it  confers  the  right 
of  re-entry  on  the  grantor  or  his  heirs,  or  whether  such 
a  provision  is  a  covenant,  restriction,  limitation  or  trust 
imposed  upon  the  property,  affecting  the  estate  in  a  dif- 
ferent way  from  that  in  which  a  true  condition  affects  it. 

Conditions  annexed  to  an  estate  are  sometimes  so  placed 
and  confounded  amongst  covenants,  sometimes  so  ambig- 
uously drawn,  and  at  all  times  have  in  their  drawing  so 
much  aflSnity  with  limitations,  that  it  is  hard  to  discern  and 
distinguish  them.  Time  has  not  removed  or  much  lessened 
these  difficulties.  Indeed,  the  change  in  the  meaning  of 
technical  words  wrought  by  modern  construction,  the  more 
varied  uses  to  which  land  may  be  put,  and  the  ever-increas- 
ing number  of  expressions  employed  to  make  contracts  con- 
form to  our  complexed  commercial  situation,  have  tended 
rather  to  increase  the  difficulties.** 

Where  real  property  is  conveyed  in  fee,  restrictions  on 
its  use  are  not  favored,  but  where  the  intention  of  the  par- 
ties is  clear  in  the  creation  of  the  restriction  or  limitation 
upon  the  use  by  the  grantee,  courts  will  enforce  the  same. 

If,  however,  there  is  any  doubt  whether  the  restriction 

16— Bussell  V.  Robbins,  247  111.  510.  18— Koch  v.  Streuter,  232  111.  594. 

17— Port  V.   Richey,   128   111.   502. 
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was  to  be  permanent,  the  existence  of  the  doubt  is  to  deny 
the  existence  of  the  restriction  or  limitation.  All  doubts 
must  be  resolved  in  favor  of  the  natural  rights,  and  against 
restrictions  thereon.  In  this  country  real  estate  is  an  arti- 
cle of  commerce,  the  uses  to  which  it  should  be  devoted  are 
constantly  changing  as  the  business  of  the  country  in- 
creases, and  as  its  new  wants  are  developed;  hence,  it  is 
contrary  to  the  well  recognized  business  policy  of  the  coun- 
try to  tie  up  real  estate  where  the  fee  is  conveyed,  with 
restrictions  and  prohibitions  as  to  its  use,  and  hence,  in 
the  construction  of  deeds  containing  restrictions  and  pro- 
hibitions as  to  the  use  of  the  property  by  a  grantee,  all 
doubts  should,  as  a  general  rule,  be  resolved  in  favor  of 'the 
free  use  of  property,  and  against  restrictions.^* 

The  plat  to  a  subdivision  of  a  block  of  land  showed  a 
dotted  line  across  the  ends  of  the  lots  twenty  feet  from  the 
street  which  was  marked,  **line  of  front  of  buildings.*'  The 
deeds  of  the  lots  by  the  proprietor  granted  the  lots  by 
their  numbers  on  the  plat,  and  contained  after  the  granting 
clause  the  words  **  together  with  the  exclusive  use  of  the 
court  yard  between  the  lots  and  the  street  upon  condition 
that  such  yards  shall  only  be  used  as  a  front  door  yard, 
and  that  the  said  party  of  the  second  part  shall  put  no 
building  upon  the  said  yard,  except  front  doorsteps,  nor 
erect  any  fence  of  unusual  height,  which  shall  obstruct 
the  view  of  the  neighborhood."  It  was  held  that  the  re- 
striction in  the  deed  in  the  use  of  the  said  twenty  feet  was 
intended  for  the  benefit  of  the  owners  of  the  other  lots  in 
the  block  fronting  on  the  same  street,  and  to  the  extent  of 
such  restriction  it  created  an  implied  equitable  servitude 
in  favor  of  the  other  lot  owners.  In  such  case,  each  pur- 
chaser took  the  estate  burdened  with  a  like  servitude  in 
favor  of  the  other  lots,  and  an  equitable  easement  attached 

19— Eckhart  ▼.  Irons,  128  111.  568; 
Hntchinsoii  v.  Ulrich,  145  111.  336; 
Ewertaen  t.  Gerstenberg,  186  lU.  344. 
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to  each  and  every  lot  so  conveyed.  The  equitable  ease- 
ment and  burdens  attached  to  each  lot  were  mutual  and 
reciprocal,  and  each  lot  owner  was  subject  to  the  equitable 
burden  and  entitled  to  enjoy  the  same  easement.  There 
was  no  clause  of  forfeiture  in  the  deeds  for  the  breach  of 
the  condition  and  therefore  the  estate  was  not  one  upon 
condition,  but  that  the  estate  vested  in  the  grantee  to  the 
whole  lot,  and  the  clause  in  the  deed  was  simply  a  limita- 
tion. The  clause  did  not  create  an  exception,  for  the  rea- 
son that  an  exception  withdraws  from  the  eflfect  of  the 
grant  some  part  of  the  thing  granted,  and  which  otherwise 
would  be  included  in  the  grant.  Nor  can  the  clause  be 
strictly  considered  as  a  reservation,  for  the  reservation 
must  be  to  the  grantor,  or  the  one  creating  the  estate,  and 
must  be  of  something  arising  out  of  the  thing  granted,  as 
an  easement  or  the  like.** 

§  1228.  Waste— Introduction — ^After  a  diligent  search  of 
the  reports  the  author  has  been  unable  to  find  a  single  case 
where  an  estate  has  been  forfeited  in  Illinois  for  th«  com- 
mission of  waste.  This  is  doubtless  due  to  the  fact  that 
forfeitures  are  abhorred  both  at  law  and  in  equity,  and  also 
from  the  fact  that  a  more  adequate  and  complete  remedy 
is  afforded  by  courts  of  equity  by  way  of  injunction  to  pre- 
vent the  commission  of  waste,  and  an  accounting  therefor. 

But  by  the  common  law  and  the  old  EngUsh  statutes  the 
forfeiture  of  an  estate  for  waste  was  authorized,  and  it 
does  not  follow  that  because  it  has  not  been  enforced  in 
Illinois,  it  will  not  be  when  a  proper  case  arises. 

The  subject  of  waste  is  a  very  important  one  in  our 
jurisdiction,  and  here  seems  to  be  a. proper  place  to  con- 
sider it.  In  doing  so  attention  will  be  given  to  the  juris- 
diction of  courts  of  equity,  and  the  method  of  procedure, 

§  1229.  Waste  Defined — ^Waste  is  a  spoil  or  destruction  in 
houses,  gardens,  trees  or  other  corporeal  hereditaments,  to 

20— Eckhart  v.  Irons,  128  HI.  668. 
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the  disherison  of  him  that  hath  the  remainder  or  reversion 
in  fee  simple  or  fee  tail." 

To  convert  land  from  one  species  to  another  is  waste.  To 
convert  wood,  meadow,  or  pasture  into  arable;  to  turn 
arable,  meadow  or  pasture  into  woodland ;  or  to  turn  arable 
or  woodland  into  meadow  or  pasture,  are  all  of  them  waste. 

The  rule  is,  that  whatever  does  lasting  damage  to  the 
freehold,  or  tends  to  the  permanent  loss  to  the  owner  of  the 
fee  or  destroys  or  lessens  the  value  of  the  inheritance,  is 
deemed  waste,  and  this  rule  has  been  kept  steadily  in  view 
and  recognized  as  correct  in  all  cases  relied  upon  in  support 
of  the  more  liberal  American  rule.** 

§  1230.  Kinds  of  Waste — ^Permissive  waste  consists  in  the 
mere  neglect  or  omission  to  do  what  will  prevent  injury,  as, 
to  suffer  a  house  to  go  to  decay  for  want  of  repairs;  and 
voluntary  waste  consists  in  the  commission  of  some  de- 
structive act,  as,  pulling  down  a  house  or  plowing  up  a 
flower  garden.** 

Anything  is  waste  which  changes  the  character  of  the 
inheritance;  hence,  even  acts  which  increase  the  pecuniary 
value  of  an  estate  may  amount  to  waste ;  such  waste  is  called 
meliorating  waste.** 

§1231.  Equitable  Waste — There  has  been,  however, 
grafted  into  equity  a  form  of  waste  not  recognized  at  the 
common  law,  which  is  termed  '*  equitable  waste, '^  and  of 
which  courts  of  chancery  take  cognizance,  and  under  the 
theory  of  which  they  grant  relief  to  the  holders  of  con- 
tingent and  executory  estates.  ** Equitable  waste'*  may  be 
defined  to  be  such  acts  as  at  the  law  would  not  be  esteemed 
to  be  waste  under  the  circumstances  of  the  case,  but  which 
in  the  view  of  a  court  of  equity  are  so  esteemed  from  their 
manifest  injury  to  the  inheritance,  although  they  are  not 

21 — ^MinneapoliB  T.  Co.  y.  Verhnlgt,  23 — Consolidated  Coal  Co.  v.  Savitz, 

74  UL  Ap.  351;   2  Black.  Oom.,  281,  57  111.  Ap.  659. 

22— Stewart  v.  Wood,  48  111.  Ap.  24 — ^Palmer  v.  Young,  108  HI.  Ap. 

378,  252;   2  Black.  Com.,  282. 
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inconsistent  with  the  legal  rights  of  the  paxty  committing 
them.  Instances  of  this  class  of  interference  are  where 
the  mortgagor  fells  timber  on  the  mortgaged  premises  to 
the  extent  that  the  security  becomes  insufficient ;  and  where 
a  tenant  for  life,  without  impeachment  for  waste,  pulls 
down  houses  or  does  other  waste  wantonly  and  maliciously ; 
for  it  is  said,  a  court  of  equity  ought  to  moderate  the  exer- 
cise of  such  power,  pro  bono  pvhlico  restrain  extravagant, 
humerous  waste.  In  all  such  cases  the  party  is  deemed 
guilty  of  a  wanton  and  unconscientious  abuse  of  his  rights, 
ruinous  to  the  interest  of  others.  The  definition  above  given 
is  accepted  by  most  of  the  text  writers  and  quoted  with 
approval  by  the  courts.  It  will  be  observed  that  no  cer- 
tain criteria  are  set  forth  in  the  definition  by  which  courts 
may  determine  when  the  rule  of  equitable  waste  applies, 
but  it  is  said  that  extravagant  and  humerous  waste  will  be 
enjoined  pro  bono  publico,  and  in  that  class  of  cases  where 
the  writ  is  allowed  the  party  will  be  deemed  guilty  of  a 
wanton  and  unconscientious  abuse  of  his  rights.  And 
equitable  waste  has  been  defined  to  be  '*that  which  a  pru- 
dent man  would  not  do  to  his  own  property.*'  And  it  is 
said  that  the  latter  statement  of  the  rule  is  the  most  com- 
prehensive the  court  has  been  able  to  find,  and  seems  to  be 
a  safe  guide  in  the  considerations  of  the  court.  And  while 
the  court  was  not  prepared  to  say  that  a  court  of  chancery 
will  in  no  case  restrain  waste  by  the  holder  of  a  base  fee, 
yet  it  did  hold  that  it  should  only  interfere  in  those  cases 
where  it  is  made  to  appear  that  the  contingency  which  will 
determine  the  fee  is  reasonably  certain  to  happen,  and  the 
waste  is  of  a  character  that  it  may  be  said  that  the  party 
charged  is  guilty  of  a  wanton  and  unconscientious  abuse 
of  his  rights.  So  long  as  the  estate  in  fee  remains,  the 
owner  in  possession  has  all  the  rights  in  respect  to  it  which 
he  would  have  if  tenant  in  fee  simple,  unless  it  is  bo  lim- 
ited that  there  is  a  probable  reversionary  right  in  another, 
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—something  more  tffan  a  possibility  of  reverter,  belonging 
to  a  third  person.** 

§  1232.  Acts  Constituting^  Waste — The  removal  of  a  build- 
ing, or  any  improvement  permanently  attached  to  the  free- 
hold, is  per  se  an  injury  to  the  freehold  and  such  removal 
will  be  regarded  as  waste.*® 

The  opening  of  coal  mines  by  a  life  tenant  amounts  to 
waste,  and  the  same  rule  applies  to  oil  well.  Oil  is  a  min- 
eral, in  such  cases,  and  a  part  of  the  realty.  A  tenant  for 
life  would  have  no  right  to  operate  for  an  oil  well  on  the 
land,  and  neither  would  his  trustee  for  his  benefit.  The 
taking  out  of  the  oil  would  be  waste,  which  a  court  of  equity 
would  enjoin.*' 

A  tenant  waives  his  right  to  remove  trade  fixtures,  where, 
at  the  expiration  of  the  lease  under  which  they  were  erected, 
he  takes  a  new  lease  which  neither  reserves  the  right  to 
the  fixtures,  nor  recognizes  his  right  to  remove  them  under 
his  former  lease,  but  covenants  that  he  will  keep  the  prem- 
ises in  good  repair  and  deliver  them  up  in  good  condition 
as  when  received  and  the  removal  of  them  by  the  tenant  will 
be  enjoined  as  waste.** 

In  a  life  estate  in  lands  the  right  to  take  and  cut  timber 
is  restricted  to  three  purposes:  (1)  Such  as  is  necessary 
for  the  improvements  on  the  premises  in  ordinary  repairs ; 
(2)  a  suflScient  amount  for  ordinary  firewood  for  the  tenants 
thereon;  (3)  such  timber  as  is  going  to  waste  or  decay.  So 
it  was  held  that  a  life  tenant  had  no  right  to  sell  timber 
to  be  taken  from  the  estate.** 

His  right  is,  that  of  reasonable  estovers,  which  is  confined 
strictly  to  wood  and  timber  for  the  supply  of  the  estate, 
and  it  must  be  actually  applied,  used  and    consumed  upon 

25— Gannon  v.   Peterson,   193    HI.  Dl.  361;  Priddy  v.  Griffith,  150  HI. 

372.  560. 

26— Davifl  ▼.  Carsley  M.  Co.,  112  111.  28— Davis  v.  Carsley  M.  Co.,  112  111. 

Ap.    112;    Williams   v.   Chicago    Ex.  Ap.  112. 

Co.,  188  UL  19.  29— Stewart  v.  Wood,  48  Dl.  Ap. 

27— Ohio  OU  Co.  v.  Daughetee,  240  378. 
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the  estate,  for  the  purposes  of  its  proper  use,  occupation 
and  enjoyment.  It  was  therefore  held  that  a  tenant  by  the 
courtesy  who  had  cut  and  sold  timber  from  the  estate  was 
liable  to  account  therefore  to  the  owner  of  the  fee,  and  be 
enjoined  from  further  committing  waste.*^ 

In  England  good  husbandry  required  the  preservation  of 
growing  trees,  and  it  was  considered  waste  to  cut  them  or 
permit  them  to  be  cut.  But  many  acts  which  would  be  waste 
in  England  are  not  so  here,  in  consequence  of  the  different 
conditions  of  the  two  countries.  In  this  country,  whether 
the  cutting  of  any  kind  of  tree  is  waste  depends  upon  the 
question  whether  the  act  is  such  as  a  prudent  farmer,  would 
do,  having  regard  to  the  land  as  an  inheritance,  and  whether 
the  doing  of  it  would  diminish  the  value  of  the  estate.  So 
where  it  was  shown  that  the  trees  cut  were  of  no  great  value 
and  that  the  cutting  of  them  did  not  diminish  the  value  of 
the  estate  it  was  held  that  the  party  a  guardian,  could  not 
be  held  to  an  account  for  waste.'^ 

§  1233.  Persons  Liable  for  Waste— At  common  law  the 
only  parties  liable  for  waste  were  the  tenants  of  the  legal 
estate,  that  is  estates  which  were  created  by  act  of  law  as 
distinguished  from  those  created  by  act  of  party,  and  which 
were  termed  conventional  estates. 

At  common  law  when  a  limited  estate  was  created  by  deed, 
the  particular  tenant  was  not  liable  for  waste,  unless  it  was 
so  expressly  stipulated ;  because  the  law  would  not  protect 
the  parties  who  did  not  care  to  protect  themselves. 

But  the  liability  for  waste  was  afterwards  extended  to 
conventional  tenants  for  life  or  years  by  statute. 

Waste  can  only  be  committed  by  one  in  the  rightful 
possession  of  the  land.  That  which  is  waste  by  such  per- 
son, if  done  by  a  mere  intruder  or  trespasser,  would  ordi- 
narily be  merely  trespass.'* 

30— Armstrong   v.   Wilson,    60    HI.  32— Palmer  v.  Young,  108  111.  Ap. 

226.  252. 

31— Bond  V.  Lockwood,  33  111.  212. 


TiTUi  BY  FOBFEITUBS  973 

In  general  a  tenant  is  answerable  for  waste,  although  it 
may  be  committed  by  a  stranger;  for  he  is  the  custodian 
of  the  property,  and  must  take  his  remedy  over.  It  is  thus 
shown  that  the  destructive  act  of  a  stranger  constitutes 
voluntary  waste,  for  which  the  tenant  is  answerable. 

It  is  competent,  however,  for  lessors,  if  they  see  fit,  to 
grant  leases  exempting  tenants  from  the  responsibility  for 
waste,  or  as  it  is  commonly  expressed,  ^^  without  impeach- 
ment for  waste."  But  unless  a  clause  of  this  kind  is 
inserted  in  the  lease,  tenants  for  life  or  for  years  are  res- 
ponsible for  waste  done  or  conmiitted  upon  the  premises 
demised.** 

§  1234.  PartieB  Seized  of  Base  Fees  Generally  Not  Liable 
for  Waste — The  authorities  are  uniform  as  to  the  definition, 
duration  and  extent  of  a  base  or  determinable  fee.  They 
agreed  that  it  is  a  fee  simple  estate — ^not  absolute,  but  con- 
tingent, and  within  the  general  acceptation  and  meaning  of 
the  term  the  person  seized  of  such  an  estate  is  not  chargeable 
with  waste.^ 

It  is  a  well  settled  rule  of  law,  that  a  dowress  is  not  per- 
mitted to  commit  waste,  and  that  the  opening  of  a  coal  mine 
on  the  premises  amounts  to  waste;  but  it  is  equally  well 
settled  that  where  mines  are  already  opened  on  the  land 
which  has  been  assigned  as  dower,  the  widow  has  the  right 
to  operate  the  mines  and  receive  the  proceeds  of  such  opera- 
tion. It  is  not  waste  for  her  to  work  the  mines  already 
opened,  though  the  same  has  been  abandoned  prior  to  the 
death  of  her  husband.** 

Where  a  tenant  for  life  holds  an  estate  ^^  without  impeach- 
ment of  waste,"  he  has  greater  rights  than  an  ordinary 
tenant.  He  inay  cut  timber  of  natural  growth  and  remove 
it,  and  in  fact  do  all  things  consistent  with  the  preservation 

r 

33-<<oiiBOlidated  Goal  C6.  ▼.  Savits,  35— Priddj  v.  Griffith,  150  m.  560. 

57  UL  Ap.  659. 

34 — Gkiimon    y.   Petenon,   193   HI. 
372. 
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of  the  estate.  He  cannot,  of  course,  bum  down  necessary 
buildings,  or  destroy  productive  orchards  or  things  of  that 
kind,  for  such  acts  would  be  wanton  and  malicious.  But  he 
may  act  with  reference  to  the  estate  that  the  owner  of  the 
fee  might  do,  being  restrained  only  from  the  commission  of 
wilful  and  malicious  waste.  He  may  thin  out  the  timber 
in  a  wood  pasture,  or  cut  all  the  timber  and  cultivate  it  as 
a  field.  If  the  cutting  of  the  timber  is  not  wanton  or  mali- 
cious, and  does  not  amount  to  equitable  waste  it  cannot  be 
restrained  by  the  owner  of  the  fee,  even  if  he  sells  the 
timber.** 

§  1235.  Rights  of  Mortgagor  and  Mortgagee— The  mort- 
gagor may  exercise  the  rights  of  an  owner,  while  in  posses- 
sion, provided  he  does  nothing  to  impair  the  security;  but 
a  court  of  chancery  will  always,  on  application  of  the  mort- 
gagee, and  with  the  object  in  view,  stay  the  commission  of 
waste  by  process  of  injunction.  An  action  at  law  by  the 
mortgagee  will  not  lie  for  the  commission  of  waste,  because 
he  has  only  a  contingent  interest.*'' 

A  mortgagor  has  the  right  to  use  the  premises,  but  he 
has  no  right  whatever  to  commit  waste  or  remove  buildings, 
or  do  any  other  act  which  will  impair  the  security  of  the 
mortgagee,  and  if  he  attempts  to  remove  the  building  a 
court  of  equity  will  enjoin  him  from  so  doing.  And  after 
the  building  has  been  severed  from  the  land,  and  before 
being  attached  to  other  land,  the  mortgagee  may  replevy 
the  building.** 

A  mortgagee  may  maintain  an  action  for  an  injunction 
against  the  mortgagor  or  his  assigns,  restraining  him  or 
them  from  removing  buildings  or  fixtures  attached  to  the 
freehold,  for  the  reason  that  so  doing  is  waste  and  an  im- 
pairment of  the  security  of  the  mortgagee.  But  it  would 
seem  to  be  necessary  for  the  mortgagee  to  allege  and  prove 

36 — Chapman  v.  Epperson  C.  H.  Co.,      74    HI.    Ap.    351 ;    Williams   ▼.   Chi- 
101  HI.  Ap.  161.  cago  Ex.  Co.,  188  lU.  19. 

37— Minneapolis  T.  Co.  ▼.  Verhnlst,  38— Dorr  v.  Dedderar,  88  111.  107. 
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that  such  removal  would  render  the  security  inadequate 
and  insufScient^ 

§  1236.  PuniBhrnent  for  Waste — ^By  the  common  law  the 
punishment  for  waste  was  confined  to  three  classes  of  per- 
sons, viz:  guardians  in  chivalry,  tenants  in  dower  and 
tenants  by  the  curtesy,  and  not  to  tenants  for  life  or  years. 
But  by  the  statute  of  Marlbridge,  52  Henry  IH,  and  of 
Qlauster,  6  Edw.  I  (both  of  which  were  in  force  **  prior  to 
the  fourth  year  of  James  the  first,  * '  and  were  *  *  of  a  general 
nature  and  not  local  to  that  kingdom'^ — Ch.  28,  B.  S.),  it 
was  provided  that  the  writ  of  waste  should  not  only  lie 
against  tenants  by  the  law  of  England  (or  curtesy)  and 
those  in  dower,  but  against  any  farmer  or  other  that  holds 
in  any  manner  for  life  or  years ;  and  the  statute  of  Glauster 
provided  that  the  tenants  in  case  of  waste  should  **forfeit 
the  thing  which  he  has  wasted,''  and  this  was  construed  to 
be  the  premises.  The  penalty  before  this  statute  was  single 
damages  except  in  the  case  of  a  guardian,  who  also  forfeited 
his  wardship,  by  the  provisions  of  the  great  charter.*^ 

§1237.  JuriBdiction  of  Courts  of  Equity  to  Restrain 
Waste — The  common  law  remedies  for  waste  were  insuffi- 
cient, for  among  other  reasons,  they  did  not  stop  the  injury 
that  was  going  on;  hence,  courts  of  equity  interposed  by 
injunction  to  restrain  the  defendant  from  continuing  to 
commit  waste;  and  this  remedy  has  been  found  so  simple 
and  so  effective  that  it  has  to  a  great  extent  superseded  the 
common  law  action. 

The  interference  of  courts  of  equity  to  enjoin  waste  was 
originally  confined  to  cases  founded  in  privity  of  title,  but 
at  present  the  courts  have  enlarged  the  jurisdiction  so  as  to 
reach  cases  of  adverse  claims  and  rights  not  founded  in 
privity  even  in  instances  of  cases  of  trespass  attended  with 
irreparable  mischief.  The  relief  obtainable  at  equity  has 
been  extended  to  cases  wherein  the  titles  of  the  parties  are 

39— Winiama   v.   Cbieago  Ex.   Co.,  40—2  Black.  Com.,  282-3. 

188  m.  19. 

2  R.  P. — 6 
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purely  of  an  equitable  nature  and  to  restrain  waste  by  per- 
sons having  limited  interests  in  property,  on  the  mere 
ground  of  the  common  law  i*ights  of  the  parties  and  the 
difficulty  of  obtaining  immediate  preservation  of  the 
property  from  destruction  or  irreparable  injury  by  the 
course  of  the  common  law.  There  are  many  cases  where 
a  person  is  not  punishable  at  law  for  committing  waste, 
and  yet  a  court  of  equity  will  enjoin  him  at  the  instance 
of  a  party  who  could  not  maintain  an  action  at  law  against 
him  for  waste;  as  where  there  is  a  tenant  for  life,  re- 
mainder in  fee,  the  tenant  for  life  will  be  restrained,  by 
injunction,  from  committing  waste,  although  if  he  did  so 
no  action  of  waste  would  lie  against  him  by  the  remainder- 
man for  life,  for  he  has  no  inheritance;  nor  would  an  ac- 
tion for  waste  lie  by  the  remainderman  in  fee,  by  reason 
of  the  interposed  remainder  for  life. 

For  waste  the  remedy  by  injunction  is  fully  established, 
and  has  not  only  virtually  superseded  the  common  law  action 
of  waste,  but  has  to  a  great  extent  taken  the  place  of  the 
action  on  the  case  for  damages. 

In  modem  equity  practice  an  injunction  to  restrain  waste 
will  be  granted  in  many  instances  where  no  legal  action 
could  be  maintained,  though  the  interest  of  the  injured  party 
is  legal,  and  also  where  the  estate  of  the  injured  party  is 
entirely  equitable.  An  injunction  may  also  be  granted  to 
restrain  threatened  waste  although  none  has  been  com- 
mitted. 

It  was  anciently  held  that  a  court  of  equity  would  not 
restrain  waste  except  upon  unquestionable  evidence  of  the 
plaintiff's  title.  The  more  modem  and  common  practice  is, 
in  cases  where  irreparable  mischief  is  being  done  or 
threatened,  going  to  the  substance  of  an  estate,  to  issue  an 
injunction  though  the  title  to  the  premises  is  in  litigation. 

An  injunction  to  restrain  waste  may  be  granted  in  other 
cases  besides  those  of  particular  tenants  and  remaindermen. 
At  common  law  an  action  of  waste  would  not  lie  by  a  re- 
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mainderman  against  a  tenant  for  life,  if  there  was  a  mesne 
remainderman;  but  in  equity  the  ultimate  remainderman 
was  allowed  to  maintain  a  bill  for  an  injunction.** 

Where  a  court  of  equity  entertains  a  bill  to  restrain  the 
committing  of  waste,  it  should  also  proceed  for  an  account- 
ing for  waste  already  committed  in  order  to  prevent  a 
double  suit. 

In  the  State  of  Illinois  it  is  not  necessary  to  the  issuing 
of  an  injunction  restraining  waste  that  the  party  in  posses- 
sion should  be  shown  to  be  insolvent** 

An  action  at  law  for  waste  conmiitted  can  only  be  main- 
tained by  a  reversioner  or  by  the  heirs  who  hold  the  fee. 
However,  an  executor,  who  is  vested  with  power  to  make 
leases,  may  maintain  such  an  action  where  the  leasee  has 
covenanted  in  his  lease  not  to  commit  waste.  The  action 
should  be  in  covenant.** 

41— Palmer  v.  Young,  108  lU.  Ap.  43— Page  v.  Davidaon,  22  lU.  111. 

252. 

42— Palmer  v.  Young,  108  HL  Ap. 
252. 
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§1432.  Bule  in  Shelley's  Case. 

§  1433.  Interest  of  the  Same  Nature  or  Quality  Essential  in  the  Bule  in 

Shelley's  Cbse. 

§1434.  Importance  of  Thorough  Knowledge  of  the  Bule  in  Shelley's  Case. 

§  1435.  Bule  in  Shelley 's  Case  Firmly  Established  as  a  Bule  of  Property. 

§  1436.  Grant  to  Several ;  Bemainder  to  Heirs  of  One. 

§  1437.  Grant  to  One  for  Life  with  Bemainder  to  Several  in  Fee. 

§1438.  Legal  Effect  of  Bule  in  Shelley's  Case — ^Intention  Disregarded. 

§  1438a.  The  Word  "Heirs"  Essential  to  the  Bule  in  Shelley's  Case. 

§  1439.  Origin  of  Bule  in  Shelley's  Case. 

§  1440.  Beasona  for  Bule  in  Shelley  'e  Case. 

§  1441.  Bule  in  Shelley 's  Ckse  Not  Applicable  to  Personal  Property. 

§  1442.  Distinction  Drawn  Between  Deeds  and  Wills  in  the  Application  of 

the  Bule  in  Shelley's  Case. 

§  1443.  Words  of  Limitation  and  Words  of  Purchase. 

§  1444.  Effect  of  Words  Determined  by  Circumstances  and  Conditions. 

§1445.  The  Word  "Heirs"  Sometimes  Means  "Children." 

§  1446.  Fee  Tail  Changed  to  Life  Estate — Bemainder  in  Fee  to  Successor. 

§  1447.  Estates  in  Tail  at  Common  Law  Defined. 

§  1448.  Origin  and  Creation  of  Estates  TaiL 

§  1449.  Statute  Begarding  Fees  Tail  Strictly  Construed. 

§  1450.  Bule  in  WUd's  Case. 
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{1451.  Statatoiy  Form  of  Convejaiices. 

§1452.  Statatory  Foim  of  Warranty  Deed— Statute. 

§1453.  Effeet  of  Statutory  Form— Statute. 

§1454.  Section  9  of  the  Statute  on  Conveyances  to  Be  Bead  in  Connection 

with  Section  13  of  the  Statute. 

§1455.  Pleadings  and  Practice  on  Breach  of  Covenant  in  Statutory  Deed. 

§1456.  Measure  of  Damages  on  Breach  or  Warranty  in  Statutory  Deed. 

§  1457.  Statutory  Form  of  Quit  Claim  Deed— Statute. 

§1458.  Effect  of  Statutory  Form  of  Quit  Claim  Deed. 

§1459.  Quit  Claim  Deed  as  a  Deed  of  Belease. 

§1460.  Statutory  Form  of  Mortgage — Statute. 

§1461.  Effeet  of  Statutory  Mortgagee-Statute. 
§  1461a.  School  and  Canal  Land  Certificates  Assignable — Statute. 

§  1462.  Deeds  of  Counties— Statute. 

§1463.  Conveyances  by  Plats  and  Subdivisions. 

§  1464.  Dedication  of  Lands  to  the  Public 

§1465.  Heirs  or  Devisees  Liable  for  Debts  of  Ancestor  or  Devisor — Statute. 

§  1466.  Liability  of  Heir  or  Devisee  at  Common  Law. 

§1467.  Statutory  Liability  of  Heir  or  Devisee  a  Cumulative  Bemedy. 

§1468.  Pleadings  Against  Heirs. 

§1469.  Knowledge  of  Contents  of  Instruments — ^Blind  and  Illiterate  Persons. 

§  1470.  Construction  of  Conveyances. 

§1471.  Intention  of  Parties  to  Be  Ascertained  and  to  Control. 

§  1472.  Ambiguous  Instruments  Construed  Most  Strongly  Against  the  Orantor. 

§1473.  Punctuation  Not  Begarded  in  Construing  Instruments. 

§1474.  Presumption  Where  Father  and  Son  Have  the  Same  Name. 

§  1475.  Bights  of  Grantee  Limited  to  Estate  Granted. 

§1476.  Latitude  Allowed  in  the  Construction  of  Wills. 

§1477.  Conveyances   Testamentary  in  Character. 

§  1478.  Conveyances  Not  Testamentary  in  Character. 

§1479.  Power  of  Bevocation  in  Deed. 

§1480.  Titles  Affected  by  Estoppel  Introduction. 

§  1481.  Estoppels  Defined. 

§1482.  Equitable  Estoppels. 

§  1483.  Origin  of  Equitable  Estoppels. 

§1484.  Estoppels  in  Their  Nature  of  Three  Kinds. 

§  1485.  Estoppels  in  Pais. 

§  1486.  Estoppels  Applicable  to  Municipalities. 

§  1487.  Liens  on  Lands.  ^ 

§1488.  Judgment  Liens. 

§1489.  Judgments  on  Constructive  Notice. 

§1490.  Liens  of  Creditor's  BUls. 

§1491.  Priority  of  liens  on  Lands  of  Debtor  Fraudulently  Conveyed. 

§1492.  Lands  Subject  to  Judgment  Liens. 

§1493.  Bemedy  of  Creditor  Where  Debtor  Has  Fraudulently  Conveyed  Land 

Prior  to  Judgment. 
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§1494.    Purchaser  at  Judicial  Sale  Not  Entitled  to  PoBseBsion  Till  Deed  Is 

Delivered. 
§  1495.    Vendor's  Lien. 
§  1496.    Alteration  of  Deeds. 
§1497.    Courts  of  Equity  May  Reform  Conveyances  and   Correct  Mistakes 

Therein. 
§1498.    Courts  of  Equity  Will  Correct  the  Omission  by  Mistake  of  a  Seal. 
§1499.    Power  of  Courts  of  Equity  to  Set  Aside  Conveyances. 
§  1500.    Party  Asking  Equity  Must  Do  Equity. 

§  1245.  Introductiaa — ^The  most  usual  and  universal 
method  of  acquiring  or  losing  title  to  real  estate  is  that  of 
alienation,  conveyance  or  purchase  in  its  legal  sense ;  under 
which  may  be  comprised  any  method  wherein  estates  are 
voluntarily  resigned  by  one  man,  and  accepted  by  another; 
whether  that  be  effected  by  sale,  gift,  marriages,  settlement, 
devise,  or  other  transmission  of  property  by  mutual  consent 
of  the  parties.^ 

Anciently^  land  could  not  be  sold  by  persons  claiming  its 
ownership;  nor  could  he  mortgage  it  for  any  purpose; 
nor  could  it  be  subject  to  sale  on  executioil;  but  as  com- 
merce advanced,  and  the  business  and  wants  of  trade  in- 
creased, in  various  modes,  and  by  slight  changes  by  legis- 
lation, these  shackles  were  removed,  and  lands  naturally, 
but  at  no  remote  period,  became  an  article  of  commerce, 
and  subject,  like  personalty,  to  the  requirements  of  trade. 
The  policy  of  restraining  its  alienation  has  given  place  to 
the  demands  of  the  times,  and  its  acquisition  is  free  to 
all  who  desire  its  ownership.* 

In  pursuing  the  inquiry  in  regard  to  the  transfer  of  title 
to  real  estate,  the  inquiry  will  be  (1)  who  may  alien;  (2) 
to  whom  it  may  be  aliened;  (3)  how  it  may  aliened;  and 
(4)  what  may  be  aliened. 

(1)  All  persons  owning  real  estate  may  alienate  the 
same,  except  idiots  and  persons  of  unsound  memory,  in- 

1 — 2  Black.  Com.  286. 
2 — Cottingham  v.  Springer,  88  IlL 
90. 
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fants  and  persons  under  duress;  and  these  are  not  totally 
disabled  either  to  convey  or  purchase  real  estate,  but  sub 
modo  only.  Their  conveyances  and  purchases  are  not  abso- 
lutely void  but  voidable  only.  But  all  such  persons  are 
under  the  protection  of  the  law,  which  will  not  suffer  them 
to  be  imposed  upon,  through  the  inability  of  their  present 
condition  to  enter  into  contracts;  but  their  acts  are  bind- 
ing, in  case  they  are  afterwards  ratified  or  agreed  to,  when 
such  inability  ceases. 

(2)  There  are  very  few  restrictions  as  to  whom  aliena- 
tion may  be  made  under  our  laws;  an  alienatioix  is  good 
to  any  person,  except  to  persons  laboring  under  disabili- 
ties, aliens  and  corporations,  and  as  to  them  such  aliena- 
tions are  good  under  certain  restrictions  and  conditions. 

(3)  The  methods  by  which  real  estate  could  be  alienated 
were  numerous  under  the  laws  of  England,  but  with  us 
there  are  only  two,  viz. :  by  deed  and  devise  contained  in  a 
last  will  or  testament. 

The  various  features  of  such  alienation  will  be  considered 
in  their  appropriate  places. 

(4)  There  are  very  few  species  of  real  estate  which 
are  not  capable  of  being  conveyed,  and  there  are  some 
species  which  can  only  be  conveyed  by  deed.  This  subject 
will  be  more  fully  considered  in  the  section  in  regard  to 
the  component  parts  of  a  deed  in  which  the  premises  are 
considered. 

§  1246.  Purcibaae  Defined — There  are  some  matters  which 
should  be  considered  before  entering  upon  the  subject  of 
the  elements  of  a  conveyance,  such  as  the  word  *  *  Purchase '  * 
and  ** Livery  of  seizin."  The  word  ** purchase"  taken  in 
its  largest  and  most  extensive  sense,  is  the  possession  of 
lands  and  tenements,  which  a  man  has  by  his  own  act  or 
agreement,  and  not  from  descent  from  his  ancestor  or 
kindred.  In  this  sense  it  is  contradistinguished  from  acqui- 
sition by  right  of  blood,  and  includes  every  method  of  ac- 
quiring an  estate,  other  than  merely  by  inheritance,  where- 
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by  a  title  vested  in  a  person,  not  by  his  own  act  or  agree- 
ment, but  by  the  single  act  or  operation  of  law.' 

§  1247.  Power  of  the  Legislature  to  TranBf er  Title— It 
may  be  remarked  at  the  outset  that  the  legislature  has  no 
power  to  transfer  one  man's  property  to  another.  If  a 
man  is  the  owner  of  property,  the  legislature  has  no  power 
to  say  that  acts  already  performed  by  another  party,  which 
were  nugatory,  without  any  other  act  being  done  by  either 
party  shall  operate  to  transfer  the  title  to  the  property 
from  one  to  the  other.* 

The  same  construction  was  given  to  the  act  of  1822,  sucE 
acts  have  no  retroactive  effect.* 

§1248.  Livery  of  Seizin  Unnecessary — Conveyance  Un- 
der Seal — Statute — ^^'That  livery  of  seizin  shall  in  no  case 
be  necessary  for  the  conveyance  of  real  property;  but 
every  deed,  mortgage  or  other  conveyance  in  writing,  not 
procured  by  duress,  and  signed  and  sealed  by  the  party 
making  the  same,  the  maker  or  makers  being  of  full  age, 
sound  mind,  and  discovert,  shall  be  sufficient,  without  liv- 
ery of  seizin,  for  giving,  granting,  selling,  mortgaging,  leas- 
ing or  otherwise  conveying  or  transferring  any  lands,  tene- 
ments or  hereditaments  in  this  State,  so  as,  to  all  intents 
and  purposes,  absolutely  and  fully  to  vest  in  every  donee, 
grantee,  bargainee,  mortgagee,  lessee,  or  purchaser,  all  such 
estate  or  estates  as  shall  be  specified  in  any  such  deed, 
mortgage,  lease  or  other  conveyance.  Nothing  herein  con- 
tained shall  be  construed  as  to  divest  or  defeat  the  older  or 
better  estate  or  right  of  any  person  or  persons,  not  party 
to  any  such  deed,  mortgage,  lease,  or  other  conveyance.  * '  • 

At  common  law,  liveiy  of  seizin  was  indispensable  to  the 
complete  investure  of  title.  To  render  livery  of  seizin 
available  it  was  necessary  that  the  grantor  should  be  in 
possession  of  the  premises.    It  was  also  a  rule  of  the  com- 

3 — 2  Black.  Com.  241.  5 — ^Noakes  v.  Martin,  15  UL  118. 

4— Deininger  v.  McOonnel,  41   HI.  6— Sec.  I,  Ch,  30,  B.  S. 

227. 
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mon  law,  that  all  conveyances  of  real  estate,  in  adverse 
possession  were  void,  because  the  grantor  being  out  of  pos- 
session, was  unable  to  invest  the  grantee  with  possession, 
and  also  for  the  reason  that  the  grantor  was  held  to  have 
only  a  right  of  action,  which  was  not  assignable  at  common 
lawJ 

In  this  State,  by  the  act  of  1827,  which  is  almost  identical 
with  section  one  of  the  present  Conveyance  Act,  abolished 
livery  of  seizin.  Our  modem  tenures  are  happily  freed 
from  the  ancient  restraints,  and  the  necessities  of  society 
relieved  from  useless  forms  and  unmeaning  ceremonies, 
until  what  was  a  most  intricate  and  highly  technical  sys- 
tem has  become  comparatively  simple.  Hence,  under  this 
statute,  a  deed  in  the  form  of  bargain  and  sale  must  be 
regarded  as  having  the  force  and  effect  of  a  feoffment.* 

§1249.  Seizin  Defined  and  Explained— The  feudal  idea 
in  regard  to  real  estate  is  so  inwrought  into  the  whole 
theory  of  the  law  on  that  subject,  and  especially  in  acquir- 
ing and  transferring  titles  thereto,  that  it  is  difficult  to 
understand  and  apply  the  language  of  our  own  courts  upon 
the  subject,  without  some  knowledge  of  what  the  early  law 
was  on  this  subject. 

Under  the  common  law  the  word  seizin  had  a  technical, 
complex  meaning,  and  being,  in  the  sense  of  the  law,  the 
complete  feudal  investure  by  which  the  tenant  was  admit- 
ted into  the  feud  and  performed  the  rights  of  homage  and 
fealty.  To  render  livery  of  seizin  availing  it  was  necessary 
for  the  grantor  to  be  in  the  possession  of  the  property. 

Livery  of  seizin  was  performed  by  the  lord,  or  some  one 
representing  him,  going  on  the  land  with  the  tenant,  and 
giving  him  actual  possession,  by  putting  into  his  hands, 
some  part  of  the  premises,  like  a  terf  or  a  twig,  in  the 
presence  of  the  pares  quriae,  i.  e.,  the  peers  of  the  lord's 

T—ShortaU  v.  Hinckley,  31  IlL  219.       138;  Witham  v.  Brooner,  63  111.  344; 
8— Vinson   v.  Vinson,  4  lU.   App.      Shackelton  v.  Sebree,  86  111.  616. 
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court — ^who  were  tenants  and  vassals  of  the  lord,  as  wit- 
nesses to  the  act. 

Seizin  as  now  understood,  is  either  in  fact  or  in  law: 
Seizin  in  fact  has  been  above  described.  The  other  occurs, 
for  example,  when  an  ancestor  or  devisor  dies  leaving  his 
lands  vacant,  the  heir  in  the  one  case  and  the  devisee  in  the 
other,  are  deemed  by  law,  to  have  a  seizin,  in  law,  which 
may,  at  any  time,  be  converted  into  a  seizin  in  fact. 

To  constitute  a  seizin  in  fact,  there  must  be  an  actual 
possession  of  the  land ;  for  a  seizin  in  law,  there  must  be  a 
right  to  immediate  possession,  according  to  the  nature  of 
the  interest,  whether  corporeal  or  incorporeal.* 

§  1250.  Commenoement  of  Fee  Simple  Title  in  the  Future 
— Under  the  feudal  law  livery  of  seizin  and  the  investure 
of  title  were  one  and  the  same  act,  so  under  that  law  there 
could  not  be  an  investure  of  title  at  one  time  and  livery  of 
seizin  at  another,  and  thus  arose  the  common  law  principle 
that  a  fee  simple  title  could  not  be  created  to  commence  in 
the  future.  But  since  livery  of  seizin  no  longer  is  necessary 
to  a  valid  conveyance,  an  estate  in  fee  simple  may  be  con- 
veyed to  commence  in  the  future,  without  the  creation  of  an 
intermediate  estate  to  support  it.  Under  the  well  settled 
law  of  this  State,  such  a  deed,  if  executed  and  delivered, 
is  a  valid  conveyance.*® 

By  the  act  of  1827  it  was  provided,  in  substance,  that 
every  deed  or  other  conveyance  or  transfer  of  land,  should 
be  suflScient  without  livery  of  seizin,  so  as  to  absolutely  and 
fully  vest  in  every  donee,  grantee,  bargainee,  or  purchaser 
of  such  estate  as  should  be  specified  in  the  deed  or  other 
conveyance.* 

§  1251.  EindB,  Forms  and  Character  af  Deeds — The  law 
recognizes  two  kinds  of  deeds,  to  wit:  deeds  poll  and  in- 

9—1  Wash,   on  Real  Property   35,  10— White  v.  Willard,  232  111.  464. 

2  Black.  Com.  311;  Shortall  v.  Hinck-  1 — Latimer  v.  Latimer,  174  111.  418. 

ley,  31  111.  219. 
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dentares;  the  distinction  is  now  far  less  important  at  the 
present  time  than  it  was  formerly. 

A  deed  poll  is  one  in  which  the  party  making  it  only 
executes  it,  or  binds  himself  by  it  as  a  deed,  though  the 
grantors  and  grantees  therein  may  be  several  in  number, 
the  ordinary  purpose  of  a  deed  poll  being  to  transfer  the 
right  of  the  grantor  to  the  grantee. 

Deeds  poll  may,  generally,  be  said  to  include  every  kind 
of  deed  whidb  is  not  an  indenture.  They  are  usually  in 
form,  in  the  first  person,  but  they  are  equally  good  though 
made  in  the  third  person. 

The  word  indenture  was  taken  from  the  fact  that 
anciently  the  edges  of  the  deed  were  indented,  something 
like  the  teeth  of  a  saw.  It  was  considered  necessary,  in 
order  to  prevent  fraud,  that  the  two  parts  of  a  mutual  agree- 
ment, should  be  written  on  the  same  piece  of  paper  and 
then  cut  them  apart  in  an  irregular  line  so  that  the  edge  of 
one  would  fit  into  the  edge  of  the  other,  instar  dentium,  and 
thus  establish  the  authenticity  of  the  several  parts.  So 
that  now  the  word  indenture  is  used  to  describe  a  deed 
to  which  two  or  more  persons  are  parties,  and  in  which 
these  enter  reciprocal  and  corresponding  grants  or  obliga- 
tions toward  each  other.  Indentures  are  bipartite,  tri- 
partite, and  the  like,  according  to  the  number  of  parties 
of  which  they  consist,  each  of  which  would  have  a  complete 
effect  as  the  whole  together.  This  form  of  deed  began  to  be 
used  in  the  time  of  John  and  Henry  II,  and  has  been  used 
ever  since  that  period.  Formerly  it  was  usual  for  each  party 
to  sign  but  one  of  the  parts,  in  which  case  the  part  which 
was  executed  by  the  grantor  was  called  the  original,  and 
the  other  the  counterpart.  Lately  it  has  become  common 
for  each  party  to  execute  all  the  parts,  and  thereby  all 
become  original. 

And  an  indenture  may  be  made  in  the  first  or  third  per- 
son, though  most  commonly  the  latter  form  is  adopted.  But 
though  a  deed  be  called  an  indenture,  and  be  so  in  form. 
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except  in  requiring  something  from  both  parties  named,  yet 
if  it  is  prepared  and  intended  for  the  grantor  only  to  exe- 
cute it,  and  he  does  so,  it  will  be  a  valid  deed  as  to  him,  and 
convey  whatever  interest  he  has  to  the  grantee.* 

The  names  of  the  forms  qf  conveyances  which  take  their 
rise  from  the  construction  of  the  Statute  of  Uses  are,  "Bar- 
gain and  Sale,''  "Covenant  to  Stand  Seized"  and  "Lease 
and  Release."  All  these  dispensed  with  the  necessity  of 
an  actual  seizin,  and  while  they  recognized  a  seizin  as  essen- 
tial to  give  effect  to  the  conveyance,  the  statute  transferred 
this,  and  executed  the  use  by  uniting  the  legal  seizin  with 
the  equitable  use,  thereby  creating  an  entire  legal  estate 
of  the  two. 

In  deeds  of  bargain  and  sale  the  consideration  is  re- 
quired to  be  money,  or  something  representing  money.  The 
principle  feature  in  a  deed  of  bargain  and  sale  is  the  use 
of  the  words  "grant,  bargain  and  sell,"  in  the  granting 
clause  of  the  deed,  and  the  effect  of  these  words  will  be 
more  fully  considered  hereafter. 

Li  Covenants  to  stand  seized  the  consideration  consisted 
of  relationship  by  consanguinity  or  affinity,  though  this 
distinction  seems  sometimes  to  have  been  lost  sight  of  by 
the  courts. 

On  leases  and  releases  the  transfer  of  the  seizin  and 
estate  from  the  grantor  to  the  grantee  was  by  bargain  and 
sale  for  a  year  for  a  valuable  consideration  whereby  a  use 
for  a  time  was  raised  in  the  bargainee  and  the  statute 
passed  to  him  the  legal  possession  of  the  land  and  then  by 
a  release  from  the  owner  of  the  reversion  dispensed  with 
the  formality  of  livery  of  seizin. 

Both  the  lease  and  release  were  known  to  the  common 
law,  but  the  latter,  to  become  operative,  had  to  be  made 
to  one  having  an  estate  in  possession  of  the  land,  while  a 
lease  before  entry  under  it,  created  no  estate  in  the  lessee, 
but  a  mere  interesse  termini,  as  it  was  called.    So  that  this 

2—2  Waah.  on  Beal  Prop.  587-9. 
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mode  of  conveyance  derived  its  vital  energy  and  effect 
from  the  possession  which  the  law,  under  the  statute  of 
uses  gave  to  the  lessee  or  bargainee  for  the  year,  thereby 
rendering  him  capable  of  acquiring  the  inheritance  by  a 
simple  deed  of  release.  The  necessity  of  a  formal  lease, 
however,  was  removed  in  England  by  statute  in  1841.' 

The  usual  /orm  of  deed  used  in  this  State  is  that  of  bar- 
gain and  sale,  although  there  are  instances  where  the  other 
forms  have  been  used. 

Deeds  are  also  known  by  the  name  of  Warranty  Deed 
and  Quit  Claim  Deed.  A  warranty  deed  is  one  which  con- 
tains a  warranty  of  title  on  the  part  of  the  grantor  to 
the  grantee,  which  runs  with  the  land  to  those  who  suc- 
ceed the  grantee  in  his  title.  A  quit  claim  deed  is  in  the 
nature  of  a  release  containing  the  words  of  grant  as  well 
as  release,  and  has  long  been  used  in  this  country  and  has 
been  regarded  as  a  mode  of  practically  conveying  an  inde- 
pendent title  to  real  property.  Our  statute  prescribes  a 
form  of  both  warranty  and  quit  claim  deeds  which  will  be 
considered  in  their  proper  place  herein. 

§1252.  Component  Parts  of  a  Conveyance— A  convey- 
ance properly  drafted  is  composed  of  several  parts :  1, 
The  premises;  2,  The  habendum  and  reddendum;  3,  Such 
covenants  as  the  parties  desire  to  be  inserted,  and,  4,  The 
attestation  clause  with  signature  and  seal.  These  various 
constituent  parts  are  also  subdivided,  which  will  receive 
proper  attention  as  progress  is  made. 

§1253.  The  Premises  in  a  Conveyance— This  part  of  a 
conveyance  usually  embraces  all  that  precedes  the  haben- 
dum, including  the  parties,  the  consideration,  whatever  re- 
citals it  may  be  proper  to  insert  by  way  of  explanation, 
the  description  of  the  property  granted,  with  such  excep- 
tions out  of  the  same  as  the  parties  intend  to  make.  Be- 
sides these,  not  only  the  words  of  grant,  but  usually  the 

3—2  Wash,  on  Seal  Prop.  605. 
2  R.  P.— 7 
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estate  or  quantity  of  ownership,  are  also  mentioned  in  con- 
nection with  the  grant.* 

There  is  usually  a  date  inserted  in  a  deed,  as  indicating 
the  time  when  it  was  executed  and  delivered.  But  it  is 
not  material  that  a  date  should  be  inserted  in  a  deed  nor 
would  it  affect  the  deed  if  the  date  was  an  impossible  one, 
as  the  30th  day  of  February.  In  indentures  the  date  is 
commonly  inserted  at  the  beginning  of  the  instrument,  but 
in  single  deeds,  or  deed  poll  it  is  generally  inserted  at  the 
close.* 

§  1254.  Essentials  of  a  Good  Legal  Conyeyance— It  may 
be  remarked  that  the  essentials  of  a  good  legal  conveyance 
are:  (1)  A  maker  or  grantor,  capable  of  conveying;  (2) 
A  grantee  capable  of  taking  or  receiving;  (3)  A  good  and 
sufficient  consideration;  (4)  A  proper  description  of  some- 
thing capable  of  being  conveyed ;  (5)  It  must  be  in  writing, 
and  signed  and  sealed  by  the  maker;  (6)  It  must  be  deliv- 
ered by  the  maker;  (7)  And  accepted  by  the  grantee.  Let 
us  consider  these  subjects  in  their  order. 

§  1255.  Right  of  Grantor  to  Convey — The  property  owner, 
unless  an  idiot  or  lunatic,  must  be  allowed  to  make  his  own 
division  and  disposition  of  his  property.  And  the  fact  that 
a  party  is  physically  unable  to  look  after  his  property,  or 
that  his  mind  is  enfeebled  by  age  or  disease,  if  not  to  the 
point  of  lunacy  or  imbecility,  does  not  take  from  him  that 
power.'' 

§  1256.  Identity  of  Grantor— While  it  is  true  that  there 
must  be  certainty  as  to  the  grantor,  yet  where  one  of  the 
grantors  is  described  in  the  deed  as  Eobert  P.  McCormick, 
and  the  deed  is  executed  by  R.  Parker  McCormick,  and  the 
certificate  of  acknowledgment  shows  that  it  was  acknowl- 

4—2  Wash,  on  Real  Property  612.  Willemin  v.  Dunn,  93  111.  511;  WUey 

5—2  Wash,  on  Real  Prop.  577.  v,  Ewalt,  66  111.  26. 

7— Kinball  v.  Cuddy,  117  111.  213; 
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edged  by  Robert  P.  McCormick,  this  will  be  suflScient  to 
show  that  Robert  P.  McCormick  and  R.  Parker  McCormick 
were  one  and  the  same  persons.* 

§1257.  Idem  SonauB — It  not  infrequently  happens  that 
the  names  of  parties  are  spelled  differently  in  different 
deeds;  that  is,  land  may  be  conveyed  to  a  grantee  whose 
name  is  spelled  one  way  and  in  his  deed  as  grantor  his 
name  is  spelled  another  way ;  this  is  immaterial  if  the  two 
names  sound  the  same.  To  illustrate:  A  deed  was  made 
to  Mitchell  Allen,  and  it  was  claimed  that  he  made  a  deed 
by  the  name  of  Michael  AUaine.  A  deed  was  also  made  to 
Otaine  Allaine,  and  a  deed  was  shown  from  Antoine  AUain. 
It  was  held  that  the  various  names  were  French  names  and 
idem  sonans.^ 

§  1258.  Mental  Capacity  of  Orantor  to  Convey— Proof  of 
mental  capacity  to  make  a  deed  differs  somewhat  from 
proof  of  mental  capacity  to  make  a  will.  In  the  case  of  a 
will,  proof  that  the  testator  has  sufficient  mind  and  memory 
to  enable  him  to  know  and  understand  the  transaction  he  is 
engaged  in  when  he  was  making  the  will  is  the  test  of 
mental  capacity,  and  not  whether  he  had  sufficient  mind 
and  memory  to  transact  ordinary  business.  As  a  sale  of 
property  becomes  effective  during  the  life  of  the  vendor  and 
the  right  of  enjoyment  and  possession  passes  from  him, 
it  becomes  important  to  him  to  understand  and  compre- 
hend the  value  of  what  he  is  parting  with  and  what  he  is 
receiving  in  return  for  it,  and  to  that  end  he  must  have 
mental  capacity  to  form  and  exercise  some  judgment  as  to 
whether  he  will  be  benefited  or  injured  by  the  transaction. 
That  he  has  such  capacity  is  shown  by  proof  that  he  is 
capable  of  transacting  ordinary  business  affairs  wherein 
his  interest  is  involved.  If  he  is  lacking  in  that  degree  of 
comprehension,  it  may  well  be  regarded  that  he  is  incapable 

S— Grand  Tower  M.  M.  &  T.  Co.  v.  & — Cfhiniquy  v.  Catholic  Bishop  of 

Gin,  111  m  541.  Chicago,  41  lU.  148. 
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of  understanding  the  nature  ana  effect  ot  the  act  in  dis- 
T?08ing  of  his  land  to  another." 

A  decree  setting  aside  a  deed  will  be  sustained  where  the 
evidence  shows  that  the  complainant  was  an  old  woman 
and  of  feeble  health,  and  was  induced  to  make  a  transfer 
of  her  property  which  was  of  considerable  value  and  un- 
incumbered for  other  property  heavily  incumbered  and 
which  was  represented  to  her  as  unincumbered;  that  she 
was  a  German  woman,  unacquainted  with  the  English  lan- 
guage, and  relied  upon  the  representations  made  to  her  by 
the  agent  who  negotiated  the  transaction." 

The  law  presumes  every  man  to  be  sane  until  insanity  is 
proven,  the  burden  of  proving  which  is  upon  the  party 
alleging  it. 

When,  however,  insanity  or  lunacy  is  once  established 
to  have  existed,  the  presumption  of  its  continuance  arises 
until  rebutted  by  proof,  the  burden  of  which  lies  upon  the 
party  alleging  a  restoration  or  lucid  interval." 

The  mental  capacity,  which  is  required  to  make  a  deed 
or  contract  valid,  is  that  which  exists  at  the  time  of  the 
execution  of  the  deed  or  contract.  At  that  time  the  grantor 
in  a  deed,  or  the  maker  of  a  contract,  must  know  and  com- 
prehend the  transaction  in  which  he  is  engaged.  If  he  does 
not  know  or  comprehend  the  transaction,  then  it  is  invalid. 

It  is  true  that  old  age  and  loss  of  memory  do  not,  neces- 
sarily and  of  themselves,  indicate  a  want  of  capacity  to 
make  a  conveyance  or  contract.  But  where  a  person  f eebled 
in  mind  by  disease  and  old  age  is  so  placed  as  to  be  likely 
to  be  subject  to  the  influence  of  another,  and  makes  a  vol- 
untary disposition  of  property  in  favor  of  that  person,  the 
courts  require  proof  of  the  fact  that  the  donor  understood 
the  nature  of  the  act,  and  that  it  was  done  through  no 
influence  of  the  donee.    If  this  is  not  shown  by  the  proofs 

10— Beaty   v.   Hood,   229  111.   562;  12— Menkins    v.    Lightner,    18    111. 

Ring  V.  Lawless,  190  HI.  520.  282. 

11— Shea  V.  Teufert,  207  111.  222. 
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the  transaction  is  pi'esumptively  void.  The  donee  must 
show  good  faith  in  the  transaction." 

The  rule  is,  that  where  a  person  enfeebled  in  mind  by 
disease  or  old  age,  is  so  placed  as  to  be  likely  to  be  subject 
to  the  influence  of  another,  and  makes  a  voluntary  disposi- 
tion of  property  in  favor  of  that  person,  the  court  requires 
proof  of  the  fact  that  the  donor  understood  the  nature  of 
the  act,  and  that  it  was  not  done  through  the  influence  of 
the  donee." 

While  age  and  disease  may  and  do  impair  the  mind,  and 
are  proper  elements  to  be  considered  on  the  question  of 
mental  capacity  to  transact  business,  the  mere  circumstance 
that  the  mental  powers  have  been  impaired  by  age  and  dis- 
ease is  not  alone  sufficient  to  invalidate  a  deed  if  the 
grantor  fully  comprehended  its  meaning  and  effect  and  was 
able  to  exercise  his  will  in  executing  it.  The  mental  impair- 
ment that  will  render  a  deed  invalid  must  be  to  the  extent 
that  the  party  making  it  was  incapable  of  comprehending 
what  he  was  doing  and  knowing  the  nature  and  effect  of 
his  act." 

The  mental  faculties  of  a  person  may  be  impaired  by 
disease  or  old  age,  and  yet  he  may  have  sufficient  mental 
capacity  to  make  a  will  or  deed.  He  may  be  subject  to  delu- 
sions, but  if  they  exert  no  influence  upon  the  grantor  in 
making  a  deed,  he  will  not  be  incapacitated  on  that  account 
to  make  a  valid  deed.  If  the  grantor  in  a  deed  has  suffi- 
cient capacity  to  comprehend  the  nature  of  the  transaction 
and  the  effects  of  his  acts,  and  can  exercise  his  will  in 
reference  thereto,  the  deed  will  not  be  set  aside  on  account 
of  the  mental  incapacity  of  the  grantor.** 

It  is  well  settled  law  that  mere  declarations  of  a  grantor 
in  a  deed,  not  under  the  obligations  of  an  oath,  made  either 

IS—Dorsey  v.  Wolcott,  173  111.  539.  16— Essary  v.  Marvel,  274  111.  576. 

14—Lewi8  V.  McGrath,  191  111.  401. 
15— McAyeal   v.    Hillison,   291    111. 
n9. 
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before  or  after  the  transaction,  are  not  admissible  to  im- 
peach the  same." 

§1259.  Orantor  Not  Mentally  Inoampetent— While  the 
testimony  may  show  that  the  grantor  was  a  man  of  some 
peculiarities  and  eccentricities,  that  alone  would  not  justify 
setting  aside  a  deed  executed  by  him.  To  justify  a  decree 
setting  aside  the  deed  on  that  ground,  it  must  be  shown 
that  he  was  so  mentally  unsound  as  to  be  incapable  of  un- 
derstanding the  nature  and  effect  of  the  transaction  and 
protecting  his  interest.  Partial  impairment  of  the  mental 
faculties  of  a  grantor  is  not  sufficient  to  authorize  the  set- 
ting aside  of  a  deed  made  by  him,  if  at  the  time  of  making 
it  he  has  a  full  comprehension  of  the  meaning,  design  and 
effect  of  his  act.** 

Mere  mental  weakness  does  not  justify  a  court  of  equity 
to  set  aside  an  executed  contract  provided  such  weakness 
does  not  amount  to  an  inability  on  the  part  of  the  afflicted 
person  to  fully  comprehend  the  transaction.** 

Although  a  man  may  be  bodily  feeble  on  account  of  old 
age,  with  hearing  and  eyesight  impaired,  yet  if  he  has  men- 
tal capacity  to  understand  and  transact  any  and  all  busi- 
ness relating  to  his  property  by  will,  deed  or  otherwise,  his 
deed  or  will  will  not  be  set  aside  on  account  of  mental 
incapacity  to  execute  the  same.** 

If  he  can  understand  the  nature  of  his  business  and  the 
effect  of  what  he  is  doing  and  can  exercise  his  will  with 
reference  thereto,  his  acts  will  be  valid.** 

The  fact  that  a  man  may  make  indiscreet  trades  is  not 
an  evidence  of  the  want  of  mental  capacity.  It  is  well 
known  that  men  of  a  high  order  of  mental  capacity  are  verj^ 
indiscreet  traders.** 

17— Hart  V.  Randolph,  142  111.  521.  Coffin,  142  111.  368 ;  Sears  v.  Vaughn, 

18— Beaty  v.   Hood,  229  111.   562;  230  111.  572. 
Francis  v.  Wilkinson,  147  111.  370.  20— Vinson  v.  Scott,  198  111.  144. 

19— Saffer  v.  Mast,  223  111.   108;  21— Martin  v.  Harsh,  231  IlL  384; 

Stone  V.  Wilbern,  83  111.  105;   Eng-  Shea  v.  Murphy,  164  111.  614. 
lish  V.  Porter,  109  lU.  285;   Argo  v.  22— Beaty  v.  Hood,  229  111.  662. 
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§  1260.  Deeds  of  Incompetents  Only  Voidable  Not  Void- 
Section  1  of  Chapter  30  of  the  Revised  Statutes  of  1874,  to 
the  effect  that  every  deed  not  procured  by  duress,  but 
signed,  sealed  and  delivered,  the  maker  being  of  sound 
mind,  of  full  age  and  discovert,  shall  be  sufficient,  simply 
declares  that  certain  things  shall  constitute  a  good  deed — 
it  does  not  by  implication,  negative  that  a  good  deed  can 
not  otherwise  be  made.  And  it  was  held  that  a  deed  made 
by  a  person  alleged  to  be  an  idiot  was  not  void  but  only 
voidable,  and  it  would  not  be  disregarded  ev  on  in  ejectment 
when  equity  required  it  to  be  sustained.** 

§  1261.  Deeds  of  Blinors^-The  maker  of  a  deed  should  be 
of  full  age.  But  deeds  made  by  a  minor  are  not  absolutely 
void,  but  only  voidable.  Their  validity  does  not  depend 
upon  a  ratification  after  a  minor  attains  his  majority,  but 
to  avoid  them  he  must  by  some  clear  and  unmistakable  act, 
disaffirm  their  validity.  Notice  that  he  disaffirms,  followed 
by  acts  of  ownership,  or  such  as  indicate  a  claim  of  title 
against  the  conveyance  intended  to  be  disaffirmed,  such  as 
taking  possession,  suit  to  regain  possession  or  to  cancel 
the  deed,  payment  of  taxes,  selling,  leasing  or  offering  to 
sell  or  lease,  improving  the  premises,  or  such  like  acts, 
within  a  reasonable  time  after  arriving  at  age,  have  been 
held  to  be  acts  of  disaffirmance  and  to  limit  the  time  of  such 
disaffirmance. 

Equity  will  not  regard  mere  forgetfulness  for  a  number 
of  years  after  the  minor  reaches  his  majority,  as  any  ex- 
cuse for  delay  in  disaffirming  a  deed  made  during  his  mi- 
nority. The  statute  provides  that  a  minor  may  bring  his 
action  within  two  years  after  the  disability  is  removed. 
(Limitations,  Ch.  83,  Sec.  21.)  Titles  must  rest  on  a  more 
secure  basis.** 

§1262.  Habitual  Drunkards— Statute— '' Guardians  and 
conservators  of  habitual  drunkards  may  sue  and  be  sued 

2a— Buniham   v.    Kidwell,   113   111.  24— Tunison   v.    Chamblin,    88    111. 

425.  378. 
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under  this  act,  in  the  same  manner  and  with  like  effect  as 
in  case  of  idiots  and  lunatics. ' '  •• 

Courts  will  protect  the  party  against  his  own  acts  done 
under  a  state  of  insanity,  at  his  instance,  or  that  of  his 
conservator  or  representative,  although  he  has  brought  on 
that  condition  by  drunkenness. 

Relief,  in  like  manner,  will  be  extended  from  acts  done 
by  a  party  when  too  drunk  to  exercise  an  agreeing  mind, 
or  a  sound  and  disposing  judgment;  and  in  like  manner 
when  the  act  is  done  before  restoration  to  such  a  state  from 
the  effects  of  drunkenness.  But  this  may  not  be  so  where 
the  other  party  may  not  be  restored  to  the  rights  parted 
with. 

So  where  it  appears  that  for  a  number  of  years  prior 
to  the  transaction  sought  to  be  set  aside  the  party  was  an 
habitual  drunkard,  and  when  drunk  he  was  a  fool  and 
crazy,  and  so  far  gone  as  to  bring  on  stages  of  delirium 
tremens  or  mania  potu ;  one  so  situated  can  hardly  be  called 
sane  simply  by  becoming  sober.  After  such  a  party  has 
established  a  long  continuous  career  of  drunkenness,  and 
craziness  from  it,  it  is  not  enough,  or  satisfactory,  to  show 
a  mere  sober  interval  of  a  few  hours,  or  even  a  few  days. 
It  is  not  to  be  believed  that  the  mind  can  so  soon  resume  a 
healthy  vigor  after  so  much  and  so  long  derangement  from 
such  besotted  habits.  When  the  mind  is  thus  broken  down 
by  a  long  course  of  dissipation,  the  feverish  moments  of  a 
half  sober,  or  even  sober  intervals,  cannot  be  called  a  lucid 
interval,  for  the  purpose  of  establishing  the  act  of  the 
party.  To  lay  down  such  a  rule  would  be  but  to  invite  the 
covetous  and  the  crafty  to  seize  the  victim  in  an  interval 
of  his  greatest  physical  agony  and  prostration  as  the  one 
in  which  the  mind  alone  is  clear,  free  and  judicious.  All 
observation  contradicts  the  inference  of  so  instantaneous 
a  mental  recovery .•* 

25 — Sec.  8,  Oh.  29,  B.  S. 
26 — Menkins    v.    Lightner,    18    111. 
282. 
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To  render  a  transaction  voidable  on  account  of  dnink- 
enness  of  the  party,  the  drunkenness  must  be  such  as  to 
have  drowned  his  reason,  memory  and  judgment,  and  to 
have  impaired  his  mental  faculties  to  such  an  extent  as  to 
render  him  non  compos  mentis  for  the  time  being.'^ 

§  1263.  Deed  by  Trustee  Conveys  Legal  Title— Whether 
a  trustee  rightfully  or  wrongfully  transfers  the  legal  title 
to  real  estate  cannot  be  questioned  in  an  action  of  eject- 
ment ;  the  legal  title  is  in  him  and  if  he  conveys  it  the  legal 
title  is  transferred.  If  the  trustee  disposes  of  the  prop- 
erty in  violation  of  his  trust,  the  remedy  is  in  equity,  and 
not  at  law.** 

In  the  execution  of  a  deed  under  a  power,  while  it  is  not 
essential  that  there  should  be  a  direct  reference  to  the 
power,  it  is  necessary  that  the  conveyance  should  disclose 
the  power  and  an  intention  to  execute  it  should  fairly  and 
reasonably  appear.** 

§  1264.  Abandonment  by  Spouse— Other  May  Dispose  of 
Property — Statute — *  *  In  case  the  husband  or  wife  abandons 
the  other  and  leaves  the  State,  and  is  absent  therefrom  for 
one  year,  without  providing  for  the  maintenance  and  sup- 
port of  his  or  her  family,  or  is  imprisoned  in  the  peni- 
tentiary, any  court  of  record  in  the  county  where  the  hus- 
band or  wife  so  abandoned  or  not  confined  resides,  may  on 
application  by  petition,  setting  forth  fully  the  facts,  if  the 
court  is  satisfied  of  the  necessity  by  the  evidence,  authorize 
him  or  her  to  manage,  control,  sell  and  incumber  the  prop- 
erty of  the  other,  as  shall  be  necessary,  in  the  judgment 
of  the  court,  for  the  support  and  maintenance  of  the  fam- 
ily, and  for  the  purpose  of  paying  debts  of  the  other,  or 
debts  contracted  for  the  support  of  the  family.  Notice  of 
such  proceeding  shall  be  given  as  in  ordinary  actions,  and 
anything  done  under  or  by  virtue  of  the  order  or  decree 

27— Martin  v.  Harsh,  231  lU.  384.  29 — Riemenschneider  v.  Tortoriello, 

2»— Qraham    ▼.    Anderson,   42    111.       287  111.  482. 
514. 
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of  the  court,  shall  be  valid  to  the  same  extent  as  if  the 
same  were  done  by  the  party  owning  the  property. ' '  ^ 

§  1265.  Decree  Under  Statute  in  Caae  of  Abandonment 
to  Be  in  Conformity  with  the  Statute — The  decree  should 
not  take  the  property  of  the  one  and  give  it  to  the  other. 
The  provision  of  the  statute  is,  that  if  the  court  is  satis- 
fied, by  the  evidence,  of  the  necessity,  it  may  authorize  the 
abandoned  spouse  to  manage,  control,  sell  and  incumber 
the  property  of  the  other  as  shall  be  necessary,  in  the 
judgment  of  the  court,  for  the  support  and  maintenance 
of  the  family,  and  for  the  purpose  of  paying  the  debts  of 
the  other,  or  debts  contracted  for  the  support  of  the  family. 
Where  there  is  no  question  as  to  the  debts  of  the  other, 
the  court  can  only  exercise  judgment  as  to  what  is  neces- 
sary for  the  support  and  maintenance  of  the  family,  by 
hearing  evidence  and  providing  such  amount  as  in  the  judg- 
ment of  the  court  is  necessary.  There  might  be  cases  where 
a  court  would  commit  to  the  abandoned  spouse  the  manage- 
ment and  control  of  the  property  upon  such  conditions  as 
would  protect  the  property  and  the  rights  of  the  owner, 
but  it  would  be  contrary  to  the  statute  to  take  the  property 
of  one  and  give  it  to  the  other,  by  an  authority  to  sell  or 
incumber  the  property  and  receive  the  proceeds.  If  the 
property  is  to  be  incumbered  it  would  be  necessary  for  the 
protection  of  the  rights  of  the  owner  that  the  court  should 
fix  the  amount  of  the  incumbrance ;  and  if  it  is  to  be  sold, 
compliance  with  the  statute  would  require  the  court  to  as- 
certain its  value,  the  price  at  which  it  ought  to  be  sold,  the 
best  investment  of  the  proceeds,  and  any  other  matter 
necessary  to  protect  the  rights  of  the  parties,  and  it  would 
be  necessary,  by  means  of  a  trustee,  or  in  some  other  way, 
to  control  the  fund.  It  might  be  necessary  to  change  the 
amount  of  the  allowance  on  account  of  the  changed  condi- 
tion of  the  family." 

30— 8ec.  11,  Ch.  68,  H.  S.  31— Brand  v.  Brand,  252  lU.  134. 
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§1266.  Statute  Authorizing  Abandoned  Spouse  to  Dis- 
pose of  Property  of  the  Other,  Constitutional— Naturally 
about  the  first  question  to  be  raised  in  considering  a  stat- 
ute of  this  kind  would  be  its  constitutionality.  And  it  was 
urged  that  the  section  deprived  the  owner  of  his  property 
without  due  process  of  law  by  singling  out  from  offenders, 
in  general,  against  marital  rights  and  duties,  two  classes 
of  individuals  without  any  apparent  reason,  and  depriving 
them  of  their  property.  In  reference  to  the  class  confined 
in  the  penitentiary,  it  was  stated  that  such  class  was  not 
under  consideration  because  the  party  raising  the  question 
did  not  belong  to  it ;  in  regard  to  the  other  class  to  which 
he  did  belong,  it  was  stated  that  one  who  enters  upon  the 
marriage  relation  assumes  duties  and  obligations  in  which 
the  State  is  interested  and  which  it  may  enforce.  It  is 
essential  to  the  welfare  of  society  and  the  State  that  the 
family  should  be  cared  for  and  supported,  its  integrity 
maintained  and  its  members  prevented  from  becoming  the 
objects  of  charity  or  a  public  charge,  and  the  relations  of 
husband  and  wife  and  their  rights  and  duties  are  subject 
to  statutory  enactments.  The  law  charges  the  expenses  of 
the  family  and  the  education  of  the  children  upon  the 
property  of  both  the  husband  and  wife,  and  all  these  pro- 
visions are  within  the  legislative  control  for  the  purpose  of 
compelling  the  performance  of  marital  duties.  In  regard 
to  the  abandonment  feature  of  the  statute  it  is  true  that 
the  section  only  applies  to  a  spouse  who  not  only  abandons 
his  or  her  family,  but  to  one  who  has  also  left  the  State  and 
has  been  absent  therefrom  for  one  year.  If  the  abandoning 
party  remains  in  the  State  his  property  would  be  charged 
with  the  expenses  of  the  family  and  the  education  of  the 
children,  and  the  section  imposes  no  new  duty  upon  him. 
The  expenses  of  the  family  are  chargeable  upon  both  the 
husband  and  wife,  but  where  the  owner  is  out  of  the  State 
no  personal  liability  could  be  enforced  by  creditors.  Al- 
though a  party  may  free  himself  from  personal  liability 
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by  removing  from  the  State,  yet  this  would  not  relieve  him 
from  his  marital  obligations,  and  he  has  no  constitutional 
right  to  free  his  property  in  this  State  from  such  lawful 
charge.  The  section  provides  for  a  legal  proceeding,  serv- 
ice of  process  and  a  hearing,  and  there  is  no  want  of  due 
process  of  law." 

§  1267.  Acts  of  Abandoned  Spouse  Binding  on  Both  Hub- 
band  and  Wife — Stellate — ''All  contracts,  sales  or  incum- 
brances made  by  either  the  husband  or  wife,  by  virtue  of 
the  power  contemplated  in  the  preceding  section,  shall  be 
binding  upon  both,  and  during  the  absence  or  confinement, 
the  person  acting  under  such  power  may  sue  and  be  sued; 
and  for  all  acts  done  the  property  of  both  shall  be  liable, 
and  execution  may  be  levied  or  attachment  issued  accord- 
ingly. * ' " 

§  1268.  No  Abatement  in  Case  of  Return  of  Abandoning 
Party — Statute — **No  suit  or  proceeding  shall  abate,  or  be 
in  any  wise  affected  by  the  return  or  release  of  the  person 
absent  or  confined,  but  he  or  she  shall  be  permitted  to 
prosecute  or  defend  jointly  with  the  other.**** 

§  1269.  Proceedings  to  Annul  Order  of  Gourtr— Limitation 
— Statute — **The  husband  or  wife  aflfected  by  the  proceed- 
ings contemplated  in  the  two  preceding  sections  may  have 
the  order  or  decree  of  the  court  set  aside  and  annulled, 
by  filing  a  petition  therefor  and  serving  a  notice  on  the 
person  in  whose  favor  the  same  was  granted,  as  in  ordi- 
nary actions.  But  the  setting  aside  such  decree  or  order 
shall  in  no  wise  affect  any  act  done  thereunder.  * '  ** 

§  1270.  Service  by  Publication  Sufllcient^Where  it  was 
urged  that  personal  service  upon  the  defendant  was  neces- 
sary to  give  the  court  jurisdiction,  the  court  replied  that 
the  absurdity  of  attributing  to  the  General  Assembly  an 
intention  that  there  should  be  personal  service  upon  one 
beyond  the  limits  of  the  State,  where  process  could  not  go, 

32— Brand  v.  Brand,  252  111.   1.34.  34— Sec.  12,  Ch.  68,  R.  8. 

33— Sec.  12,  Ch.  68,  R.  S.  35— See.  13,  Ch.  68,  R.  S. 
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is  apparent.  The  argument  for  the  necessity  of  personal 
service  is  based  upon  the  language  of  the  section  in  pro- 
viding for  notice  of  the  proceeding  as  in  ordinary  cases. 
The  rule,  that  the  word  ^ '  action ' '  is  only  applicable  to  pro- 
ceedings at  law,  and  is  not  properly  applied  to  suits  in 
equity,  may  be,  in  a  narrow  sense,  correct,  but  it  can  only 
be  applied  where  there  is  nothing  requiring  a  diflferent 
construction.  In  a  comprehensive  sense,  and  as  a  general 
rule,  the  words  "suit"  and  '* action"  are  synonymous,  and 
are  used  interchangeably  to  mean  any  legal  proceeding  in 
court  for  the  enforcement  of  a  right.  The  term  *  *  ordinary 
action"  was  not  used  in  this  section  to  designate  an  action 
at  law.  As  to  non-residents  of  the  State  constructive  serv- 
ice may  be  had  by  publication  in  actions  for  the  enforce- 
ment of  a  right  in  specific  real  or  personal  property  which 
is  subject  to  the  jurisdiction  of  the  court.** 

§  1271.  Solicitor's  Fees  Allowable  in  Prooeedings  Against 
Abandoning  Spouse  — The  solicitor's  fees  are  a  necessary 
expense  in  securing  the  rights  of  the  petitioner  and  are  to  be 
classed  as  an  expense  incurred  in  the  support  and  main- 
tenance of  the  family,  but  the  duty  is  committed  to. the  court 
to  ascertain  how  much  is  necessary  for  that  purpose.*'' 

§  1272.  Undue  Influence  in  the  Execution  of  a  Deed— The 
law  is  that  a  deed  or  other  conveyance  which  has  been 
procured  by  undue  influence,  if  it  be  not  ratified  by  the 
party  making  it  after  the  undue  influence  has  ceased  to 
operate,  it  may  be  set  aside  after  his  death  at  the  suit  of 
those  who  succeed  to  his  rights.** 

The  undue  influence  which  will  avoid  a  deed  or  will  must 
go  to  the  extent  of  depriving  a  party  of  his  free  agency, 
and  such  influence  must  operate  at  the  time  of  the  trans- 
action sought  to  be  impeached.  So  where  a  grantee  was 
not  present  at  the  time  the  deed  was  executed  by  the  gran- 

36— Brand  v.  Brand,  252  111.   134.  38— T^irkman  v.  Moler,  213  Til.  507. 

37— Brand  v.  Brand,  252  HI.  134. 
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tor,  undue  influence  is  not  established,  as  that  term  is  used 
in  the  law.** 

Mere  advice,  argument  or  persuasion,  if  the  grantor's 
mind  acts  freely  thereunder,  does  not  constitute  undue  in- 
fluence, though  it  may  lead  to  the  making  of  the  instrument 
when  it  would  not  otherwise  have  been  made.  A  deed  may 
not  be  avoided  on  the  ground  of  undue  influence  where  its 
execution  was  procured  by  honest  argument  or  persuasion, 
untainted  by  fraud.** 

The  influence  which  vitiates  an  instrument  must  be  wrong- 
ful. Influence  secured  through  affection  is  not  wrongful, 
and  when  an  instrument  is  made  in  favor  of  a  child  at  his 
solicitation  and  because  of  partiality,  influenced  by  affec- 
tion for  him,  it  will  not  be  void  because  of  undue  influence.*^ 

While  undue  influence  may  be  established  by  circumstan- 
tial evidence,  yet  when  all  the  circumstances  relied  upon 
are  equally  consistent  with  some  other  rational  theory  de- 
ducible  from  the  facts  proved,  it  cannot  be  held  that  the 
charge  of  undue  influence  is  established.** 

In  determining  the  question  of  undue  influence,  a  broad 
distinction  is  taken  between  a  disposition  by  the  donor 
which  takes  from  him  his  whole  estate  and  leaves  him  help- 
less, and  one  which  provides  for  him  during  his  life,  and 
disposes  of  his  property  in  a  rational  mode  after  his  death.** 

Where  the  charge  in  the  bill  is  that  the  deed  was  not 
executed  by  the  grantor,  or  was  obtained  by  fraud  and 
circumvention,  the  bill  is  not  sustained  by  proof  that  the 
deed  was  executed  through  the  exercise  of  undue  influence.** 

§  1273.  Deed  from  Parent  to  Child— from  Child  to  'PBrent 
— ^A  gift  made  by  a  parent  to  a  child  on  account  of  the 

39_Fitzgerald    v.    Allen,    240    111.  80;    Dickie   v.    Carter,   42    111.    376; 

80;   Sears  v.  Vaughn,  230  111.   572;  Burt  v.  Quesenberry,  132  111.  385. 

Pittenger  v.  Pittenger,  208  111.  582;  42— Sears  v.  Vaughn,  230  111.  572. 

BiggerstafiP    v.    Biggerstaff,    180    HI.  43— Oliphant  v.  Liversage,  142  HI. 

406;  Shea  v.  Murphy,  164  111.  614.  160. 

40— Bishop  V.  Hilliard,  227  HI.  382.  44^-Ko8tur8ka  v.  Bartkiewiez,  241 

41— Fitzgerald   v.    Allen,    240    111.  111.  604. 


Conveyances — Title  by  Alienation  1005 

affection  of  the  former  for  the  latter,  even  when  it  is  made 
at  the  solicitation  of  the  child,  is  not  the  object  of  suspi- 
cion, and  there  is  no  presumption  against  its  validity  un- 
less the  relation  between  them  is  something  more  than  ordi- 
nary parent  and  child. 

Where,  however,  the  natural  position  of  the  parties  has 
become  reversed,  where  the  parent  defers  to,  trusts  in  and 
yields  to  the  child,  where  there  exists  between  them  what 
the  law  has  termed  a  fiduciary  relation,  in  which  the  parent 
is  dominated  by  the  child,  and  where  the  child  prepares,  or 
causes  to  be  prepared  and  executed,  an  instrument  con- 
veying  to  him  property  of  the  parent,  as  a  gift  or  upon  a 
grossly  inadequate  consideration,  the  presumption  arises 
that  the  transfer  was  obtained  through  his  undue  influence, 
and  the  burden  rests  upon  him  to  show  that  the  conveyauoe 
was  the  result  of  full  and  free  deliberation  on  the  part  of 
the  parent.  This  is  not  peculiar  to  transactions  where  the 
parties  are  parent  and  child,  but  is  the  law  in  any  cases 
where  fiduciary  relations  exist,  where  the  conveyance  is 
from  a  dependent  to  the  dominant  party,  and  where  the 
grantee  prepares  or  procures  the  preparation  of  the  deed 
or  other  instrument;  the  rule  is  applied,  under  such  cir- 
cumstances, wherever  the  relation  exists,  no  matter  whether 
the  parties  are  related  by  blood  or  not.** 

There  is  no  presumption  of  law  that  a  conveyance  from 
a  parent  to  a  child,  from  the  mere  fact  of  relationship,  is 
the  product  of  fraud.  And  in  order  to  set  aside  such  a 
conveyance  upon  such  grounds  there  must  be  proof  of 
fraud  or  undue  influence  in  fact,  or  evidence  of  confiden- 
tial relations.*^ 

Proof  that  a  deed  was  executed  by  a  father  to  a  son  out 
of  a  strong  desire  on  the  part  of  the  father  to  reward  his 
son  and  his  wife  for  the  care  bestowed  on  him  in  his  old 
age,  and  that  the  father  himself  procured  a  lawyer  to  draw 

45— Biekman  v.  Meier,  213  HI.  507.      80;  Bishop  v.  Hilliard,  227  m.  382; 
4^— Jitzgerald    v.    Allen,    240    111.      Newman  v.  Workman,  284  IlL  77. 


1006  The  Law  of  Real  Pbopebty — ^Illinois 

the  deed  in  the  absence  of  the  grantee,  and  explained  his 
reasons  to  the  lawyer  for  making  the  deed,  overcomes  the 
presumption  of  unfairness  arising  from  the  fact  that  the 
grantee  was  his  son,  and  his  confidential  and  legal  adviser.^*^ 

§  1274.  Wife  Hay  Own  and  Gonvey  Property— Statute — 
**A  married  woman  may  own,  in  her  own  right,  real  and 
personal  property  obtained  by  descent,  gift  or  purchase, 
and  manage,  sell  and  convey  the  same  to  the  same  extent 
and  in  the  same  manner  that  the  husband  can  property 
belonging  to  him/^** 

A  deed  made  by  a  husband  to  his  wife  must  be  con- 
sidered and  construed  the  same  as  though  it  had  been 
made  to  a  third  person.** 

And  a  deed  made  by  a  husband  to  his  wife,  if  for  a 
good  consideration  and  in  good  faith,  will  be  upheld,  al- 
though the  husband  may  be  in  failing  circumstances  at  the 
time  of  the  conveyance.** 

And  a  husband  may  prefer  his  wife,  if  he  be  indebted 
to  her,  to  his  other  creditors,  if  in  so  doing  he  acts  in  good 
faith." 

And  he  may  convey  property  to  his  wife  voluntarily  al- 
though he  may  at  the  time  be  in  debt,  provided  he  retain 
sufficient  property  to  pay  his  debts  then  existing." 

It  will  not  be  presumed  from  the  mere  fact  that  the 
name  of  the  wife  follows  that  of  the  husband  in  the  prem- 
ises in  the  deed  that  she  thereby  intended  only  to  convey 
or  release  her  dower  interest  in  the  property ;  where  it  ap- 
pears by  the  deed  that  she  is  one  of  the  parties  conveying, 
she  thereby  conveys  all  her  interest  in  the  land.** 

47 — Ball  V.  Ball,  214  111.  255.  51 — ^RubershauBcn    v.    Atwood,    19 

48— Sec.   9,  Ch.  68,  B.   S.— ''Hub-  111.  App.  58. 

band  and  Wife."  52— Nichols  v.  Wallace,  31  lU.  App. 

49 — ^Barrows   v.   Barrows^    138   HI.  408;    Yazel    v.    Palmer,    81    IlL    82; 

649,  Majors  v.  Everton,  89  111.  56. 

50— McMannis  v.  Mills,  19  111.  App.  53— Lake  Erie  &  W.  R.  R.  Co.  v. 

398;  McQuown  v.  Law,  18  111.  App.  Whitham,   155  111.   514. 
34;  Payne  v.  Miller,  103  111.  442. 
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§  1275.  Duress  Blajjr  Be  Orouxid  for  Setting  Aside  a  Deed 
—But  a  conveyance  although  it  may  have  been  obtained 
by  duress,  still  it  is  not  absolutely  void,  but  only  voidable, 
and  if  ratified  after  the  removal  of  the  coercing  influence, 
it  cannot  thereafter  be  avoided*** 

Duress  is  defined  to  be  a  condition  which  exists  where 
one  by  an  unlawful  act  of  another  is  induced  to  make  a 
contract  or  perform  or  forego  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  free  will.  There  must 
be  such  compulsion  affecting  the  mind  as  shows  that  the 
execution  of  the  contract  or  other  instrument  is  not  the 
voluntary  act  of  the  maker." 

To  justify  the  setting  aside  a  deed  on  the  ground  of 
duress  the  grantor  must,  at  the  time  of  its  execution,  have 
been  in  such  fear  of  his  life  or  of  bodily  harm  in  case  of 
refusal,  as  to  so  affect  the  mind  that  the  execution  of  the 
deed  was  not  his  free  and  voluntary  act.  Mere  vexation, 
annoyance  and  threats  of  personal  injury,  or  imprisonment 
for  which  there  is  no  ground,  or  threats  of  criminal  prose- 
cution, do  not  constitute  duress  where  no  proceedings  have 
been  commenced  and  no  warrant  issued.  Exhibiting  a  pis- 
tol to  and  slapping  the  grantor,  to  induce  him  to  sign  a 
deed,  when  the  acts  take  place  some  time  before  the  sign- 
ing of  the  deed,  do  not  constitute  duress,  where  it  appears 
that  the  grantor  did  not  conclude  to  sign  the  instrument 
until  after  deliberation  and  taking  advice.  Threats,  abuse 
and  assaults  which  do  not  compel  the  grantor  to  make  the 
conveyance,  in  law,  do  not  amount  to  duress.** 

§1276.  Corporation  as  Orontor— When  it  appears  from 
the  minutes  of  the  board  of  directors  of  a  corporation  that 
a  resolution  was  adopted  directing  the  president  of  the 
company  to  sell  a'tract  of  land  and  to  execute  the  necessary 
deed  therefor,  under  the  corporate  seal,  and  the  president 
subsequently  refuses  to  act  as  president,  and  the  vice  presi- 

54 — Bogue  Y.  Franks,  199  111.  411.       Citing  a  large  number  of  autliorities. 
5&— Harria  v.  Plaek,  289  111.  222.  56— Hintz  v.  Hintz,  222  IlL  248. 

2  R.  P.— 8 
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dent  assumed  to  discharge  the  duties  of  the  president,  and, 
in  strict  conformity  with  the  resolution,  conveyed  the  land 
by  deed,  under  the  corporate  seal,  signing  as  vice  president, 
and  acting  president,  but  the  deed  was  not  countersigned 
by  the  secretary,  as  required  by  the  by-laws  of  the  com- 
pany, it  was  held  that  the  deed  was  well  executed,  and  was 
amply  suflBcient  to  convey  the  title  of  the  company. 

While  it  is  usual  for  the  secretaries  of  such  companies 
to  attest  the  execution  of  such  instruments,  as  the  keeper 
of  the  seal,  yet,  if  the  charter  of  the  company  does  not 
require  such  attestation,  the  deed  will  be  good  without  it ; 
strangers  dealing  with  the  company  are  not  bound  to  know 
the  provisions  of  the  by-laws,  and  are  not  bound  by  them. 
They  can  only  be  expected  to  see  that  such  instruments  are 
executed  in  the  usual  form  by  the  head  of  the  company." 

The  following  form  has  been  approved  as  a  proper  exe- 
cution of  a  deed  by  a  corporation: 

**In  witness  whereof  the  said  Mississippi  and  Atlantic 
Bailroad  Company  has  caused  these  presents  to  be  signed 
by  its  vice  president,  acting  as  president  by  reason  of  a 
vacancy  in  the  presidency,  and  their  corporate  seal  to  be 
thereto  affixed  the  day  and  year  first  above  written. 

John  Brough, 
(SEAL)  Vice-Pres.,  and  Acting  Pres.,  M.  &  A.  B.  B.  Co.''  »• 

But  it  is  suggested  that  the  following  is  a  better  form: 
'^In  witness  whereof  the  said  Mississippi  and  Atlantic  Bail- 
road  Company  has  caused  its  name  to  be  subscribed  to 
these  presents  by  its  Vice  President,  acting  as  President 
by  reason  of  a  vacancy  in  the  office  of  President,  and  its 
corporate  seal  to  be  hereto  affixed,  attested  by  its  Secretary, 
the  day  and  year  first  above  written. 

Mississippi  and  Atlantic  Bailroad  Company, 
by  John  Brough,  its  Vice  President,  acting 
President  of  said  Company. 

ATTEST : 

(seal)  John  Jones,  Secretary  of  said  Company.'* 

57— Smith  ▼.  Smith,  62  111.  493.  58— Smith  v.  Smith,  62  111.  493. 
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§  1278.  Quasi  Corporations  as  Orantorsr— It  is  a  familiar 
doctrine,  of  general  recognition  by  the  courts,  the  counties 
and  political  divisions  of  the  state  for  governmental  pur- 
poses, only  possess  a  low  order  of  corporate  existence,  and 
for  this  reason  are  generally  designated  *' Quasi  corpora- 
tions,''  and  are  conceded  to  possess  no  powers  except  such 
as  are  expressly  conferred  or  exist  by  reason  of  necessary 
impKcation.  In  conformity  with  this  well  recognized  prin- 
ciple it  was  settled  in  an  early  period  in  our  judicial  his- 
tory and  the  rule  has  been  steadily  adhered  to  ever  since, 
that  a  county  has  no  power  to  give  away  or  otherwise  dis- 
pose of  its  funds  or  property  for  a  purpose  not  authorized 
by  law.  So  unless  the  facts  come  within  the  law  authoriz- 
ing counties  to  act  and  convey  their  lands,  a  trust  deed 
executed  to  secure  the  bonds  of  a  county  issued  in  payment 
of  its  subscription  to  the  stock  of  a  railroad  company,  will 
be  held  to  be  illegal.  And  the  foreclosure  of  such  a  trust 
deed  in  a  United  States  court  will  have  no  binding  force 
upon  persons  not  made  parties  thereto.  And  where  such 
persons  acquire  their  title  in  a  lawful  manner  from  the 
county,  they  may  maintain  a  bill  to  remove  a  deed  procured 
under  such  foreclosure  proceedings,  as  a  cloud  upon  their 
title.^* 

§1279.  Forged  Deed— It  may  be  remarked  here  that  a 
forged  deed  is  absolutely  void  and  of  no  effect  whatever, 
however  innocent  the  party  claiming  under  it  may  be. 

A  party  obtaining  title  to  land  under  a  forged  instru- 
ment acquires  no  title  to  the  land  which  can  prevail  over 
the  true  title.^ 

§  1280.  Name  of  Orantee  Essential  in  Deed— It  is  a  prin- 
ciple generally  received  that  an  instrument,  purporting  to 
be  a  deed,  without  the  name  of  the  grantee  inserted  in  it, 
at  the  time  of  its  execution,  is  no  deed,  and  conveys  no  in- 
terest to  the  party  whose  name  is  afterwards  inserted 

59— Scatea  v.  King,  110  HI.  456. 
60— PorteT    v.    McNabney,    77    111. 
235. 
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therein  as  grantee.  And  such  a  deed  cannot  be  available 
as  a  monument  of  title.*^ 

Equity  will  disarm  a  party  of  such  a  title  as  against  the 
true  owner,  who  has  himself  been  guilty  of  no  wrong.** 

It  was  urged  that  a  deed  without  the  name  of  the  gran- 
tee in  it,  to  be  placed  therein  when  a  grantee  was  found, 
is  no  more  than  the  execution  of  a  power  of  attorney  to 
make  a  deed  out  and  out.  But  the  court  replied  that  the 
law  was  the  other  way,  citing  Blackstone  .to  the  effect  that 
in  every  grant  there  must  be  a  grantor,  a  grantee,  and  a 
thing  granted.  That  if  any  of  these  were  omitted  the  deed 
was  void;  It  might  be  very  convenient,  and  probably  pro- 
duce no  injury  to  any  interest  of  society,  that  a  party,  wish- 
ing to  sell  a  tract  of  land,  should  be  permitted  to  execute 
and  deliver  a  deed  to  an  agent,  with  a  blank  for  the  name 

• 

of  the  grantee,  to  be  filled  in  when  a  purchaser  was  foimd, 
but  the  law  does  not  permit  it.  The  courts  are  organized 
to  administer  the  law,  not  to  make  it.  One  of  the  most 
valuable  principles  pervading  our  jurisprudence  is,  that 
system  of  law  is  best  which  confides  as  little  as  possible  to 
the  discretion  of  the  judge, — that  judge  the  best,  who  re- 
lies as  little  as  possible  on  his  own  opinion.** 

Although  the  name  of  the  grantee  may  be  omitted  from 
the  granting  clause  in  the  deed,  yet  if  it  can  be  gathered 
from  the  instrument  who  the  grantee  was  intended  to  be, 
the  instrument  will  not  be  held  to  be  invalid  on  account  of 
such  omission.** 

If  the  grantor  disclaims  any  interest  in  the  land  such  dis- 
claimer amounts  to  a  ratification  of  the  acts  of  the  agent 
of  the  grantor.** 

§  1280a.  Deed  to  Grantee  by  Description— The  object  of 
names  being  merely  to  distinguish  one  person  from  an- 

61 — Chaae  v.  Palmer,  29  111.  306;  63 — Chase  v.  Palmer,  29  HL   306. 

Winchester  F.  I.  Co.  v.  Jennings,  70  64 — ^Richey  v.  Sinclair,  167  HI.  184. 

111.  App.  359;  Mackey  v.  Barton,  194  65 — ^Donason  v.   Barbero,   230   HI. 

10.  4M.                                            ^  138. 

62— Whitaker  v.  Miller,  83  lU.  381. 
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other,  it  seems  to  be  sufficient  for  this  purpose  though  the 
true  name  of  the  party  be  not  used,  or  even  no  name  at  all. 
The  general  principle  of  law  is,  id  certum  est  quod  certv/m 
reddi  potest,  and  a  man  may  be  described  by  his  office,  or 
his  relationship  to  a  known  person.  So  where  a  deed  was 
made  to  a  corporation  in  which  the  name  of  the  corpora- 
tion was  fully  or  correctly  stated,  and  it  appeared  that  there 
was  no  other  corporation  organized  for  a  like  purpose,  it 
was  held  that  the  deed  conveyed  a  good  title  to  the  cor- 
poration, sufficient  to  enable  it  to  recover  in  ejectment.^ 

§  1281.  Deed  to  the  Heirs  of  a  Living  Penon— It  is  a  well 
settled  rule  that  a  conveyance  of  a  present  estate  to  the 
heir  or  heirs  of  the  body  of  a  living  person  is  void  for  un- 
certainty, because  those  who  will  take  as  heirs  cannot  be 
known  until  the  person's  death. 

A  grant  to  the  heirs  of  a  living  person  has  been  con- 
strued as  meaning  children  where  such  has  plainly  ap- 
peared to  be  the  intention  of  the  grantor.  In  cases  where 
expressions  are  used  in  connection  with  the  technical  words 
which  clearly  indicate  that  such  technical  words  are  not 
used  in  accordance  with  their  technical  signification,  they 
will  not  be  so  construed.*^ 

§  1282.  Presumption  of  Law  as  to  the  Grantee— In  the  ab- 
sence of  evidence  to  the  contrary,  the  presumption  of  law 
is  that  the  grantee  in  a  deed  is  a  bona  fide  purchaser  from 
the  grantor.** 

§  1283.  Grantee  Must  Be  in  Being — A  grantee  must  be  in 
esse  at  the  time  the  deed  is  executed,  otherwise  no  title 
will  pass  by  the  deed.  The  common  law  did  not  treat 
children  en  ventre  sa  mere  as  persons  in  esse  for  the  pur- 
pose of  holding  or  acquiring  property.  This  capacity  only 
attached  upon  their  birth  alive.    Consequently  by  the  old 

66-.Preaeher8  Aid  Society  v.  Eng-  68— Pickett  v.  Hartsock,  15  111.  279. 

land,  106  HI.  125. 
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common  law  children  bom  after  the  death  of  the  ancestor 
were  precluded  from  participating  with  the  others  in  the 
distribution  of  the  intestate  estate.  But  this  harsh  rule 
has  been  greatly  changed  by  statute.  There  is  no  doubt 
in  regard  to  a  posthumous  child  being  entitled  to  inherit 
property  under  our  existing  laws  and  also  to  take  by  de- 
vise, but  an  unborn  child  has  no  such  existence  as  will 
enable  it  to  take  a  present  grant  of  lands  by  deed.  And  a 
deed  to  an  unborn  child  inay  be  avoided  by  showing  that 
the  grantee  came  into  being  subsequently  to  the  delivery 
of  the  deed.«* 

So  where  a  deed  ran  to  a  woman  and  her  children  it 
was  held  that  a  child,  born  after  the  delivery  of  the  deed, 
took  no  interest  in  the  property  by  virtue  of  the  deed.''^ 

§  1284.  Grantee  Presumed  to  Be  in  Being— The  legal  pre- 
sumption is  that  where  a  deed  is  made  to  a  certain  grantee 
that  there  is  a  person  of  the  name  of  the  grantee  and  that 
he  is  the  person  the  grantor  intended  to  convey  the  land, 
and  by  such  conveyance  the  title  to  the  land  becomes  vested 
in  him.  This  presumption  is  operative  and  must  prevail 
as  against  all  other  persons  claiming  title  through  the 
same  grant,  or  by  subsequent  conveyances  from  the  same 
grantor,  until  it  is  shown  in  some  mode  which  is  binding 
upon  the  named  grantee,  if  there  be  such  a  person,  or  upon 
his  legal  representatives,  if  there  are  such,  that  his  name 
was  inserted  in  the  deed  by  mistake,  and  that  the  real  pur- 
chaser or  grantee  was  not  him  but  some  other  person.  And 
where  it  was  claimed  that  there  was  not,  and  never  had 
been,  a  person  of  the  name  of  the  grantee,  and  it  would, 
therefore,  be  idle  for  the  party  claiming  the  title  to  have 
named  him,  or  his  legal  representatives,  as  defendants  to 
a  partition  proceeding,  it  was  answered  that  the  claim 
assumed  the  very  fact  which  needed  to  be  determined  upon 

69— Morris  v.  Caudle,  178  111.  9. 
70 — Faloon  v.  Simshauser,  130  III. 
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a  judicial  investigation,  in  order  to  free  the  title  from  the 
defect  either  real  or  apparent  growing  out  of  what  is 
alleged  to  have  been  a  mistake  in  the  deed.  And  it  was 
manifestly  necessary  that  such  judicial  determination,  in 
order  to  be  of  any  avail  should  be  had  in  a  proceeding  which 
would  be  binding  upon  the  grantee  and  his  representatives, 
if  any  such  persons  were  in  actual  existence.  The  solemn 
declaration  of  the  deed  is,  that  at  the  time  it  was  executed 
there  was  a  person  of  the  name  of  the  grantee,  and  that 
it  was  the  intention  of  the  grantor  to  make  the  conveyance 
to  him,  and  before  the  title  of  those  claiming  to  be  the  true 
owners  can  be  relieved  from  this  defect  thus  created,  so  as 
to  be  free  from  all  reasonable  doubt  on  that  score,  the 
grantee,  whether  a  real  or  fictitious  person,  and  those  who 
have  succeeded  to  his  estate  in  case  he  is  dead,  must  have 
their  day  in  court,  and  have  thus  been  subjected  to  the 
jurisdiction  of  a  tribunal  having  power  to  adjudicate  upon 
their  rights.  But  where  this  is  not  done  the  decree  ob- 
tained in  a  partition  proceeding  is  ineffectual,  and  leaves 
the  title  conveyed  by  the  deed  still  apparently  vested  in  the 
grantee,  or  his  legal  representative.''^ 

§  1285.  Deeds  to  and  by  a  Partnership— A  conveyance  to 
a  partnership,  in  the  partnership  name,  is  insuflScient  to 
convey  the  legal  title,  and  is  valid  only  as  a  contract  to 
convey,  and  vests  only  an  equitable  interest  in  the  partner- 
ship. So  where  a  deed  was  made  to  a  trustee  in  trust  for 
a  partnership,  the  title  will  remain  in  the  trustee,  subject 
to  the  rights  of  the  partnership  to  obtain,  through  equity, 
the  legal  title  to  the  land,  as  the  rights  of  the  parties  may 
appear.'* 

But  it  has  been  held  that  where  a  deed  is  made  to  a 
firm,  as  to  Cushman,  Eaton  &  Co.,  a  deed  executed  by 
Cushman  and  Eaton  and  one  Benjamin  Thompson,  and 

71— Mead  v.  Altgeld,  136  111.  298. 
72— Silverman  v.  Kristufek,  162  III. 
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their  wives,  where  there  was  evidence  that  Thompson  was 
a  member  of  the  firm,  and  the  fact  that  these  persons  as- 
sumed to  have  an  interest  in  the  property,  and  there  was 
no  proof  of  that  any  one  else  ever  claimed  adversely  to  the 
grantee  in  the  deed,  as  a  member  of  the  firm,  this  was  suffi- 
cient evidence  that  the  deed  was  made  by  Cushman,  Eaton 
&  Co."^ 

§1286.  Corporations  as  Grantees — It  is  now  generally 
conceded  that  a  corporation  cannot  acquire  title  to  real 
property  in  this  State,  against  the  objection  of  the  State, 
except  such  as  may  be  reasonably  necessary  to  carry  out 
the  object  of  its  creation.  Many  of  the  reasons  for  this 
doctrine  are  found  in  the  chapter  on  the  Statute  of  Uses 
and  Trusts. 

Irrespective  of  the  operation  of  statutory  restrictions, 
it  is  a  settled  principle  of  American  jurisprudence  that  a 
corporation  cannot  take  and  hold  land,  except  as  above 
specified. 

These  bodies,  which  never  die,  are  not  allowed,  against 
the  objection  of  the  State,  to  take  and  hold  .land  for  pur- 
poses wholly  foreign  to  the  purposes  for  which  the  State 
endowed  them  with  corporate  existence  and  the  power  of 
perpetual  existence.  The  Supreme  Court  of  Illinois  has 
declared  that  it  is  against  the  public  policy  of  the  State 
to  allow  corporations  to  own  real  estate  beyond  what  is 
necessary  for  the  transaction  of  their  corporate  business, 
or  such  as  is  acquired  in  the  collection  of  its  debts.  And  in 
furtherance  of  this  public  policy  statutes  have  been  enacted 
by  the  General  Assembly  requiring  all  corporations  which 
have  acquired  lands  in  the  collection  of  debts  to  sell  and 
dispose  of  all  that  is  not  necessary  for  the  purposes  of  the 
corporation,  and  provided  remedies  designed  to  coerce  com- 
pliance with  such  requirements. 

Implied  power  cannot  be  invoked  to  authorize  a  corpora- 
tion to  engage  in  collateral  enterprises  but  remotely  con- 
nected with  the  specific  purposes  it  was  created  to  accomr 

73 — ^Lyman  v.  Gedney,  114  111.  388. 
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plish.  A  power  which  a  corporation  may  exercise  by  im- 
plication must  be  bounded  by  the  purposes  of  the  corporate 
existence  and  the  terms  and  intention  of  the  charter,  and 
acts  which  tend  only  remotely  and  by  indirection  to  pro- 
mote its  interest  and  charter  objects  cannot  be  justified  by 
impUcation  of  law,  but  are  ultra  vires. 

But  a  corporation,  under  a  grant  of  power  to  acquire 
and  hold  such  real  estate  as  may  be  necessary  for  the 
prosecution  of  its  business,  may  purchase  a  building  site 
and  erect  a  building  thereon  for  its  headquarters  of  suffi- 
cient size  to  meet  its  future  prospective  business  for  office 
rooms,  and  may  rent  the  rooms  not  occupied  by  it  or  needed 
for  its  immediate  use. 

It  may  also  acquire  and  hold  vacant  lands  adjoining  its 
plant,  used  for  the  purpose  of  dumping  debris,  but  ulti- 
mately intended  for  the  extension  of  its  plant. 

It  may  also,  in  erecting  its  manufacturing  buildings,  place 
therein  boilers  of  larger  capacity  than  its  present  needs, 
but  which  will  be  needed  in  producing  steam  for  the  opera- 
tion of  such  extended  works,  and  in  the  meantime  sell  its 
surplus  steam  to  an  adjoining  manufactory. 

It  is  entirely  competent  and  proper  for  a  corporation  to 
keep  in  view  its  probable  future  wants  and  necessities,  and 
in  constructing  its  buildings  and  purchasing  machinery  to 
anticipate  and  provide  for  that  which  sound  practical  judg- 
ment and  wise  forethought  indicate  will  be  required  by  the 
growth  of  its  business  and  the  extension  of  the  volume  of 
its  operations.  And  in  doing  so  it  is  but  true  economy, 
and  in  no  sense  a  usurpation  of  power  to  dispose  of  the 
excess  not  required  for  its  present  use,  so  that  the  same 
should  not  go  to  waste. 

The  prohibition  of  law  against  the  unauthorized  exercise 
of  power  by  corporations  is  based  upon  grounds  of  public 
policy,  and  the  wisdom  of  the  rule  may  find  many  exemplifi- 
cations.'* 

74~People  v.  Pullman  P.  Car  Co., 
175  ID.  125. 
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The  public  policy  of  the  State  of  Illinois  is  to  be  deter- 
mined, in  a  large  measure,  from  its  constitution  and  legis- 
lation, judicial  decisions  and  the  practice  of  its  executive 
departments.  Where  the  legislature  has  acted  upon  a  par- 
ticular subject  upon  which  it  has  power  to  legislate,  public 
policy  is  what  the  statute  indicates.  From  the  time  of  the 
enactment  of  the  general  Incorporation  Law  it  has  been 
uniformly  held  that  the  acquiring  and  holding  of  real  estate 
are  not  purposes  for  which  a  corporation  may  be  organ- 
ized. If  this  holding  had  been  contrary  to  the  legislative 
intention  the  legislature  might  have  been  expected  by  some 
enactment  to  so  declare.  It  has  not  done  so.  The  question, 
after  repeated  examination,  has  become  well  settled,  and 
no  reason  appears  why  the  rule  heretofore  announced  by 
the  court  should  be  departed  from.  If  any  change  is  de- 
ntianded  by  the  public  interest  it  must  be  left  to  the  legis- 
lature to  make  it.'* 

It  has  been  said,  by  the  court  in  arguendo,  that  a  deed 
to  a  corporation,  although  regularly  organized  and  licensed 
to  deal  in  real  estate,  acquired  no  legal  or  equitable  title 
to  the  real  estate  assumed  to  be  conveyed  to  it,  because 
it  was  incapable  in  law  of  taking  or  holding  such  real 
estate.''* 

The  rule  against  corporations  acquiring  and  holding  the 
title  to  real  estate  applies  to  leases  for  a  term  of  years. 
Such  a  lease  is  a  chattel  real,  and  conveys  an  interest  in 
the  land.  While  it  has  some  of  the  attributes  of  person- 
alty, it  is  treated  in  many  respects  as  realty.''* 

Where  a  corporation  has  the  power  to  purchase  and  hold 
real  estate  for  a  specified  purpose,  the  title  to  the  land  will 
pass,  although  the  corporation  may  have  exceeded  its  pow- 
ers. Whether  the  corporation  has  exceeded  its  powers  in 
making  the  purchase,  is  a  question  between  the  corporation 
and  the  State,  with  which  the  grantor  has  no  concern.     The 

75_-.People  v.  Shedd,  241  111.  155.  78— People  v.  Shedd,  241  111.  155. 
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right  of  a  corporation  to  take  and  hold  real  estate  cannot 
be  made  a  question  by  any  party  but  the  State.  The  State 
alone  must  assert  her  policy  in  that  regard.'^ 

In  the  case  of  Eector  v.  Hartford  Deposite  Co.,  190  HI. 
380,  which  was  a  suit  by  the  appellee  against  the  appellant 
for  the  recovery  of  rent,  there  was  presented  by  the  appel- 
lee, and  the  court  refused  to  hold  as  law  the  following 
proposition : 

"The  court  holds  as  a  proposition  of  law  in  the  trial  and 
decision  of  this  case,  that  the  plea  of  ultra  vires  (filed  by 
the  defendant)  may  be  successfully  interposed  in  a  col- 
lateral proceeding  where  the  corporation  is  alleged  to  have 
performed  an  act  which  is  not,  under  any  circumstances,  au- 
thorized to  perform,  but  where  the  act  is  one  which  at  most 
is  a  mere  abuse  or  excessive  use  of  a  general  power  con- 
ferred upon  the  corporation  by  its  charter,  such  plea  cannot 
be  successfully  interposed,  because  the  question  of  ultra 
vires  can  in  such  cases  be  raised  only  by  direct  proceedings 
by  the  State  to  oust  the  corporation  of  its  usurped  powers. ' ' 

In  regard  to  this  proposition  the  court  says:  **This 
proposition  presented  the  correct  legal  doctrine,  as  we  think. 
That  the  appellee  company  possessed  ample  power  to  ac- 
quire real  property  and  construct  a  building  thereon  for  the 
purpose  of  transacting  therein  the  legitimate  business  of 
the  corporation  is  beyond  the  range  of  debate.  Nor  is  the 
contrary  contended,  but  the  insistence  is  that  under  the 
guise  of  erecting  a  building  for  corporate  purposes  the 
appellee  company  purposely  constructed  a  much  larger 
building  than  its  business  required,  containing  many  rooms 
intended  to  be  rented  to  others  for  oflSces  and  business  pur- 
poses, among  them  the  basement  rooms  contracted  to  be 
leased  to  appellant,  and  that  in  so  doing  it  designedly  ex- 
ceeded its  corporate  powers.  The  position  of  the  appel- 
lant,  therefore,    is,    that    the    appellee    corporation    has 

79— Banies    v.    Studdard,    117   111. 
237. 
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flagrantly  abused  its  general  power  to  acquire  real  estate 
and  construct  a  building  thereon.  Conceding  that  position 
to  be  correct,  we  do  not  think  it  can  be  availed  of  as  a 
defense  in  an  action  brought  by  the  corporation  to  recover 
rent  contracted  to  be  paid  for  the  use  of  one  of  the  rooms 
of  the  building/' 

*'We  think  it  has  never  been  held  in  this  State,  or  under- 
stood to  be  the  law,  that  the  question  whether  such  power 
has  been  abused  could  be  raised  and  availed  of  in  a  defense 
in  a  proceeding  wholly  collateral  to  the  question  of  the  right 
or  power  of  the  corporation  in  the  premises.  The  earlier 
decisions  of  this  court  are  to  the  effect  that  a  corporation 
having  general  power  to  own  real  estate  for  corporate  pur- 
poses, and  to  acquire  real  estate  in  collecting  debts  due  it, 
may  be  required  to  answer  to  the  State  only,  for  an  alleged 
usurpation  of  power  in  respect  to  the  ownership  and  enjoy- 
ment of  landed  property. ''  The  question  whether  a  cor- 
poration has  power  to  do  a  certain  act  caimot  be  raised 
collaterally,  but  only  in  a  direct  proceeding  brought  in 
behalf  of  the  people  for  that  purpose.** 

The  State,  acting  in  its  character  as  a  sovereign,  is  not 
bound  by  any  statute  of  limitations  or  technical  estoppel- 
It  is  the  general  rule  that  laches,  acquiescence,  or  unreason- 
able delay  in  the  performance  of  a  duty  on  the  part  of 
officers  of  the  State,  is  not  imputed  to  the  State  when 
acting  in  its  character  of  a  sovereign.  And  the  demand  of 
the  sovereign  that  usurpation  on  the  part  of  a  corporation 
clearly  antagonistic  to  good  public  policy  should  not  be 
restrained  or  defeated  by  any  imputation  of  laches,  or  upon 
the  ground  that  acquiescence  may  be  inferred  from  a  fail- 
ure to  invoke  the  aid  of  the  courts  at  an  earlier  day.*^ 

§1287.  Unincorporated  Societies   and  Associations   as 
Grantees — It  frequently  happens  that  unincorporated  so- 
so — Rector    V.     Hartford    Deposit  81 — People  v.  Pullman  P.  Car  Co., 
Co.,   190    111.   380;    Hayden   v.    Hay-       175   IlL   125;    People   v.   Shedd,   241 
den,  241  111.   183.                                          111.  155. 
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cieties  or  associations,  especially  those  organized  for  re- 
ligious purposes,  become  interested  in  real  estate,  either 
by  deed  directly  to  them  as  such  or  to  trustees  for  their 
benefit,  and  a  number  of  important  questions  arise  in  re- 
gard to  the  rights  of  such  societies  and  associations,  which 
are  entitled  to  careful  consideration. 

(1)  What  are  the  essentials  of  such  societies  or  asso- 
ciations ? 

(2)  Do  such  societies  or  associations  acquire  any  rights 
which  can  be  enforced,  either  at  law  or  in  equity  f 

(3)  If  they  do,  how  shall  such  rights  be  evidenced? 

(4)  In  case  such  rights  are  acquired  through  trustees, 
is  it  necessary  that  such  trustees  should  be  named  indi- 
vidually? 

(5)  In  case  such  societies  become  incorporated  do  they 
succeed  to  the  rights  of  the  unincorporated  organization  f 

(1)  It  is  essential  to  the  creation  of  a  trust  in  behalf  of 
a  religious  society  that  there  should  be  a  society  formed 
for  religious  purposes,  although  not  incorporated,  which 
paid  from  its  funds  the  purchase  price  or  some  definite  part 
of  it.  If  there  be  an  organized  religious  society  which  fur- 
nished the  purchase  price  of  the  real  estate,  the  fact  that 
the  society  had  not  become  incorporated  would  make  no 
difference  in  equity,  where  the  trust  would  be  upheld  and 
enforced.** 

Where  a  religious  society  which  was  the  beneficiary  of 
a  trust  fund  has  abandoned  all  its  purposes  for  a  long 
period  of  years,  having  no  meetings  for  religious  instruc- 
tion nor  pastor,  and  its  meeting  house  becomes  dilapidated 
and  uninhabitable,  the  society  must  be  regarded  as  dis- 
solved. And  where  a  bill  is  filed  by  the  heirs  of  the  tes- 
tator to  construe  the  will  and  determine  who  is  the  owner 
of  the  fund,  the  fact  that  a  few  persons,  former  members 
of  the  society,  met  and  elected  trustees  of  the  society  will 

82— Marie  M.  E.  Church  v.  Trinity 
M.  £.  Church,  205  lU.  601. 
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not  be  sufficient  to  revive  the  society  and  entitle  it  to  the 
fund" 

(2)  In  the  case  of  Hart  v.  Seymour,  147  111.  598,  it 
appeared  that  the  Norwood  Land  and  Building  Associa- 
tion was  an  unincorporated  joint  stock  association,  com- 
posed of  a  number  of  persons,  and  the  form  of  their  organ- 
ization, the  nature  of  their  business  enterprise,  and  their 
respective  rights,  duties  and  obligations,  were  evidenced 
by  a  trust  agreement,  signed  and  acknowledged  by  each  of 
the  associates.  The  articles  of  association  were  elaborate 
and  are  set  forth  quite  extensively  in  the  opinion  of  the 
case.  By  them  James  E.  Tyler,  John  F.  Eberhart  and 
George  Field  were  created  trustees  to  carry  into  effect  the 
articles  of  agreement,  and  were  to  take  the  title  of  all 
property  owned  or  held  for  the  benefit  of  the  association, 
in  their  individual  names,  in  fee  simple,  as  joint  tenants 
and  not  as  tenants  in  common,  to  them  and  their  assigns, 
and  to  the  survivors  or  survivor  of  them,  and  to  his  heirs, 
assigns  and  successors.  The  articles  of  agreement  imposed 
certain  duties  and  obligations  on  the  trustees,  and  it  was 
an  active  and  not  a  passive  trust. 

A  certain  Mrs.  Bishop  purchased  a  block  of  land  from 
the  trustees,  and  executed  her  notes  for  the  unpaid  pur- 
chase money,  and  also  a  trust  deed  to  Charles  H.  Field  as 
trustee  to  secure  the  payment  thereof  on  the  premises. 
Part  of  the  notes  not  being  paid  at  maturity  suit  was  com- 
menced upon  them  and  a  judgment  in  personam  recovered 
against  Mrs.  Bishop.  On  this  judgment  an  execution  was 
issued  and  levied  upon  property  belonging  to  Mrs.  Bishop, 
other  than  that  described  in  the  said  trust  deed,  and  through 
it  title  was  made  in  Tyler,  Field  and  Eberhart,  trustees  of 
the  association. 

The  sale  did  not  produce  enough  to  pay  the  amount  of 
the  judgment,  and  Tyler,  to  whom  the  notes  were  made 
payable,  afterwards  commenced  an  attachment  against  Mrs. 

83— MUler  r.  Kiddle,  227  Til.  53. 
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Bishop  on  the  balance  due  on  the  notes,  and  levied  on  the 
lands  described  in  the  trnst  deed,  which  finally  resulted  in 
a  deed  by  the  sheriff  to  Tyler,  Eberhart  and  Field,  the 
trustees.  On  a  bill  filed  by  the  heirs  of  Mrs.  Bishop,  to  re- 
deem from  these  sales,  it  was  insisted  that  the  title  of  Mrs. 
Bishop  to  the  lands  was  not  divested  by  the  sheriff's  deeds. 
The  argument  on  which  this  contention  was  based  was 
that  the  trust  agreement,  although  recorded,  was  not  an 
instrument  entitled  to  be  recorded,  and  did  not  operate  to 
affect  the  title  to  the  lands  in  controversy;  that  in  deter- 
mining the  validity  of  the  title  conveyed,  only  the  deeds 
themselves  were  to  be  considered,  and  that  the  trust  de- 
clared in  the  deeds  is  one  which  is  executed  by  the  statute 
of  uses;  but  as  the  usee  was  an  unincorporated  associa- 
tion, and  incapable  as  an  association  of  taking  and  holding 
lands,  the  trust  for  that  reason  could  not  be  executed,  and 
the  deeds  themselves  must  be  held  to  be  void.  To  this  the 
court  replied  that  if  the  question  of  title  is  to  be  determined 
solely  from  what  appears  on  the  face  of  the  deeds,  it  is  not 
suflSciently  shown  that  any  trust  whatever  was  declared,  and 
much  less  that  the  trust  was  one  which  the  statute  of  uses 
would  execute.  The  deeds  run  to  Tyler,  Field  and  Eber- 
hart, *^  trustees  of  the  Norwood  Land  and  Building  Asso- 
ciation,'' and  to  ** their  heirs  and  assigns  forever.*'  This 
of  itself  was  no  declaration  of  trust  but,  prima  facie,  an 
absolute  title  to  the  grantees  named.  (In  support  of  this 
proposition  the  court  cites  the  case  of  Tower  v.  Hale,  46 
Barb.  361,  and  Den  v.  Hay,  21  N.  J.  L.  174,  which  clearly 
support  the  court.) 

But  the  court  was  not  prepared  to  hold  that  there  was 
any  such  incapacity  in  the  beneficiaisj^  or  beneficiaries  named 
in  the  deeds  as  would  render  the  conveyance  void,  even  if 
such  trust  had  been  thereby  created  or  declared  as  would 
have  been  executed  by  the  statute  of  uses.  The  associa- 
tion, not  being  incorporated,  was,  in  contemplation  of  law, 
a  mere  co-partnership,  composed  of  the  several  associates 
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who  executed  and  thereby  became  parties  to  the  trust 
agreement,  and  the  name  adopted  by  the  agreement  may  be 
regarded  as  their  firm  or  partnership  name.  The  co- 
partners were  all  natural  persons,  whose  identity  was  fixed 
and  ascertained  by  the  agreement  itself.  The  grantees  in 
the  deeds,  therefore,  if  they  took  the  land  in  trust,  took 
it  in  trust  for  their  firm,  composed  of  ascertained  part- 
ners, all  capable  of  becoming  beneficiaries  of  the  trust.  The 
deeds,  therefore,  are  not  such  as  may  be  considered  as 
creating  a  trust  which  may  be  held  void  by  reason  of  the 
incapacity  of  the  beneficiaries  to  take  and  hold  the  title. 

Neither  was  the  court  prepared  to  yield  its  assent  to  the 
view  that,  in  determining  the  equitable  rights  of  the  par- 
ties, the  trust  agreement  is  not  to  be  taken  into  account. 

By  that  agreement  the  association  embarked  in  the  busi- 
ness of  buying,  improving,  subdividing,  developing  and 
selling  suburban  property  in  or  near  the  City  of  Chicago, 
and  with  a  view  of  having  that  business  carried  on  with 
greater  efficiency  and  convenience,  three  of  their  number 
were  appointed  trustees,  to  take  and  hold  the  title  to  the 
lands  purchased,  control,  improve,  subdivide  and  sell  the 
same,  and  to  have  general  control  of  the  affairs  and  busi- 
ness of  the  association. 

It  follows,  necessarily,  that  the  equitable  rights  of  the 
parties  must  be  determined  by  the  provisions  of  the  agree- 
ment. The  nature  of  the  trust  in  accordance  with  which 
the  trustees  took  title,  is  to  be  determined  by  the  trust 
agreement,  and  by  that  alone.  There  can  be  no  doubt 
that  the  trust  thus  created  was  an  active  one,  and  one 
which  involved  the  exercise  of  powers  and  the  performance 
of  duties  which  rendered  it  necessary  that  the  trustees 
should  hold  the  legal  title,  in  order  to  the  performance  of 
their  duties  and  the  exercise  of  such  powers.  That  being 
the  case  the  Statute  of  Uses  had  no  application.** 

(3)     In  the  case  of  Hart  v.  Seymour,  147  HI.  598,  it  will 

84 — Hart  v.  Seymour^  147  111.  698. 


Conveyances — Title  by  Alienation  1023 

be  noticed  that  the  interest  of  the  unincorporated  associa- 
tion was  evidenced  by  the  written  articles  of  a^eement. 
In  the  case  of  Debs  v.  Egli,  167  lU.  514,  it  is  said:  *'The 
deed  contained  no  express  declaration  of  trust,  nor  is  there 
any  separate  written  declaration  of  trust  by  the  trustees. 
The  proof  clearly  shows,  however,  that  the  property  was 
to  be  held  for  the  benefit  of  the  society  or  congregation^ ' '  a 
religious  organization.  It  is  fair  to  presume  that  the  proof 
here  referred  to  was  oral  evidence. 

(4)  While  it  is  necessary  that  the  grantees  in  a  deed 
should  be  sufficiently  described,  yet  the  rule  does  not  re- 
quire such  parties  should  be  designated  by  the  usual  method 
of  giving  their  full  name,  and  any  other  description  will 
suffice  which  designates  them  from  all  other  persons,  as, 
where  one  is  described  by  his  office  or  by  his  relation  to 
other  persons.  So  it  was  held  that  a  deed  to  a  woman 
"and  her  children*'  conveyed  the  premises  to  her  and  her 
children  living  at  the  time  of  the  execution  of  the  deed  as 
tenants  in  common.** 

A  deed  to  **the  heirs  at  law  of  A.  B.,  deceased,"  will 
completely  vest  the  legal  title  of  the  grantor  in  the  heirs 
at  law  of  A.  B.  without  naming  them,  leaving  them,  how- 
ever, to  establish  their  identity  when  questioned.** 

(5)  The  case  of  Alden  v.  St.  Peter's  Parish,  158  111.  631, 
was  a  bill  filed  to  set  aside  two  certain  deeds  and  for  the 
partition  of  the  property.  The  bill  represented  that  James 
S.  Waterman  at  a  certain  time  was  the  owner  in  fee  simple 
of  the  premises  described  in  the  deeds;  that  he  and  his 
wife,  both  deceased,  made  and  delivered  to  the  **  rector, 
church  wardens  and  vestrymen  of  St.  Peter's  Parish  hi  the 
City  of  Sycamore,  and  the  diocese  of  Illinois, '^  deeds  of 
the  lands  in  question,  the  expressed  consideration  in  each 
deed  being  **the  love  and  affection'*  the  grantors  bear  for 
the  Protestant  Episcopal  Church  and  said  parish.    One  of 

85— Faloon  v.  Simshauser,  130  111.  86 — Low  y.  Graff,  80  111.  360. 
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the  deeds  contained  a  condition  and  reservation  that  it 
was  made  upon  the  express  condition  and  trust  that  the 
rents,  issues  and  profits  of  the  land  be  devoted  and  used 
for  the  payment,  so  far  as  it  may  go,  of  the  salary  of  the 
rectors  of  said  parish  forever,  and  for  no  other  purpose. 
The  other  deed  contained  no  declared  trust  but  contained 
a  prohibition  against  removing  or  destroying  the  houses 
thereon  and  that  the  premises  should  be  used  for  church 
purposes  only. 

In  the  opinion  of  the  court,  rendered  by  Mr.  Justice 
Carter,  it  is  said:  **The  conveyances  in  question  were 
made  to  the  rector,  church  wardens  and  vestrymen  of  this 
unincorporated  religious  society,  the  one  conveying  one 
hundred  and  sixty  acres  being  upon  the  express  condition 
and  trust  that  the  rents,  issues  and  profits  be  devoted  to 
and  used  for  the  payment,  so  far  as  it  may  go,  of  the  salary 
of  the  rectors  of  said  parish  forever,  and  the  other,  con- 
veying the  lots,  being  conditioned  that  they  were  to  be 
used  for  church  purposes  only.  Both  were  given  for  the 
consideration  of  love  and  affection  for  the  church  and 
parish.  It  is  dear  that  these  conveyances  constituted  a 
gift  in  trust  for  a  charitable  use.  And  in  such  a  case  a 
court  of  equity  will  be  inclined  to  lend  its  aid  in  carrying 
out  the  purpose  of  the  donor  and  give  effect  to  the  trust 
if  it  can  be  done  consistently  with  existing  laws.''*'' 

Certain  property  was  conveyed  to  *  *  Silas  P.  Brand,  Wil- 
liam Tillman  and  John  Booth,  trustees  of  the  *  Bethany 
Church  of  Highland  Park,  County  of  Lake  and  State  of 
Illinois.'  "  The  deed  contained  no  express  declaration  of 
trust,  nor  is  there  any  separate  written  declaration  of  trust 
by  the  trustees.  The  proof  clearly  showed,  however,  that 
the  property  was  to  be  held  for  the  benefit  of  the  society 
or  congregation.  After  the  acquisition  of  the  property 
a  religious  controversy  arose  among  the  members  of  the 

r 
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society  and  certain  of  them  seceded  therefrom.  The  se- 
ceders  constituted  a  minority  of  the  members,  and  after  the 
separation  the  remaining  members  became  incorporated, 
Biider  the  act  of  1872,  in  regard  to  religious  corporations, 
under  the  name  and  style  of  **The  Bethany  Church  and 
Society*'  of  Highland  Park,  Lake  County,  State  of  Illinois. 
It  is  to  be  gathered  from  the  opinion  that  at  the  time  of  the 
purchase  of  the  lot  the  church  was  unincorporated,  and  so 
remained  till  it  became  incorporated  as  above  stated. 

Section  41  of  the  act  of  1872  in  regard  to  corporations 
provides  that  "upon  the  incorporation  of  any  congrega- 
tion, church  or  society,  all  the  real  and  personal  property 
held  by  any  person  or  trustees  for  the  use  of  the  members 
thereof,  shall  immediately  vest  in  such  corporation  and  be 
subject  to  its  control,  and  may  be  used,  mortgaged,  sold  and 
conveyed  the  same  as  if  it  had  been  conveyed  to  such  cor- 
poration by  deed ;  but  no  such  conveyance  or  mortgage  shall 
be  made  so  as  to  affect  or  destroy  the  intent  or  effect  of 
any  grant,  devise  or  donation  that  may  be  made  to  such 
person  or  trustee  for  the  use  of  such  congregation,  church 
or  society.''  Under  this  statute  it  has  been  held  that  an 
organization  under  the  statute  by  the  majority  of  a  society 
operates  as  a  transfer  of  the  rights  and  interests  of  the 
individual  members  to  the  corporation  thereby  created. 
And  changing  the  name  of  the  incorporated  church,  dif- 
ferent from  that  of  the  unincorporated  church,  did  not 
affect  the  question  as  to  the  title  to  the  property.** 

§  1288.  Oraaitee  with  Notice  of  Legal  or  Equitable  Rights 
of  Third  Parties — ^While  the  law  will  protect  the  rights  of 
innocent  grantees,  who  take  title  without  notice  of  the  legal 
or  equitable  rights  of  third  parties,  the  rule  does  not  apply 
to  those  who  take  with  such  notice  or  to  those  who  by  their 
negligence  may  induce  third  parties  to  deal  with  their  gran- 
tors in  good  faith. 

88— Dubs  v.  Egli,  167  IlL  514; 
Happy  V,  Morton,  33  lU.  398;  An- 
drews ▼.  Andrews,  110  BL  223. 
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The  rule  is,  that  a  party  taking  with  notice  of  an  equity 
takes  subject  to  that  equity.  The  full  meaning  of  this  rule 
iSy  that  the  purchaser  of  an  estate  or  interest,  legal  or 
equitable,  even  for  a  valuable  consideration,  with  notice  of 
any  existing  equitable  estate,  interest,  claim,  or  right  in 
the  same  subject  matter,  held  by  a  third  person,  is  liable 
in  equity  to  the  same  extent  and  in  the  same  manner  as 
the  person  from  whom  he  made  the  purchase.  His  con- 
science is  equally  bound  with  that  of  his  vendor,  and  he 
acquires  only  that  which  his  vendor  could  honestly 
transfer."* 

If  a  grantee  fails  to  place  his  deed  upon  record,  and 
permits  the  grantor  to  remain  in  possession  of  the  prop- 
erty, he  is  not  to  be  regarded  as  an  innocent  grantee,  as 
to  those  he  has  induced  to  give  credit  to  the  grantor  upon 
faith  of  the  grantor's  claim  of  ownership  of  the  property. •• 

Where  a  grantee  accepts  a  deed  from  the  grantor,  know- 
ing that  the  grantor  is  enjoined  from  transferring  his  prop- 
erty pending  litigation,  such  acceptance  is  a  strong  cir- 
cumstance indicating  that  the  grantee  did  not  act  in  good 
faith." 

§1289.  CoDBidBration  Esaential  to  Conveyance— A  con- 
sideration is  essential  to  a  conveyance  which  is  operative 
under  the  statute  of  uses,  since  a  use  cannot  be  raised  with- 
out a  sufficient  consideration;  and  a  deed  of  bargain  and 
sale,  such  as  a  warranty  deed,  is  not  effective  without  a 
consideration. 

At  common  law  it  was  not  necessary  that  a  considera- 
tion should  be  expressed  in  a  deed  of  bargain  and  sale, 
and  where  no  consideration  is  expressed  extrinsic  evidence 
is  admissible  to  show  a  consideration.** 

Where  no  consideration  is  expressed  in  the  deed,  and 
there  is  no  proof  of  any,  the  deed  is  left  without  any  con- 

89— Rohde  v.  Rohn,  232  111.  180.  91— Clark  v.  Harper,  215  111.  24. 

90— Blackman  v.  Preston,  123  HI.  92 — Redmond  v.  Cass,  226  IlL  120. 
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sideration,  and  where  the  deed  is  one  of  ordinary  bar- 
gain and  sale,  snch  a  deed  requires  a  valuable  considera- 
tion to  support  it.  The  use  of  the  word  ** dollars^'  is  no 
ground  for  contending  that  it  was  used  to  express  a  con- 
sideration. Such  a  deed  is  insufficient  as  a  foundation  for 
a  party  to  claim  title  to  the  tract  of  land  mentioned  in  it.** 

In  order  to  affect  a  third  person,  by  showing  that  the 
date  and  consideration  are  different  than  those  expressed 
in  the  deed,  there  should  be  clear  proof  that  he  had  knowl- 
edge of  such  extraneous  facts,  before  he  can  be  affected  by 
them.** 

While  courts  of  equity  do  not  sit  to  enforce  mere  moral 
mles,  yet  it  is  a  part  of  their  mission  to  see  that  common 
honesty,  good  faith  and  fair  dealing  shall  be  observed  in 
the  ordinary  transactions  in  the  business  affairs  of  life. 

Where  a  party  in  procuring  a  conveyance  of  valuable 
property  to  be  made  to  himself  without  any  consideration, 
knows  tiiat  the  fee  of  the  same  is  in  the  grantors,  and  also 
knows  they  are  ignorant  of  such  fact,  and  he  fails  to  in- 
form them  of  their  rights  and  they  convey  to  him  from 
mere  kindness,  under  the  belief  that  the  title  is  already  in 
him,  a  court  of  equity  will  set  the  conveyance  aside,  when 
the  rights  of  innocent  parties  have  not  intervened.** 

Where  several  parties  join  in  a  deed  for  a  common  pur- 
pose, as  the  creation  of  a  trust  for  benevolent  purposes,  it 
is  fair  to  assume  that  each  of  the  grantors  joined  in  the 
conveyance  of  his  property,  for  the  uses  and  purposes 
therein  set  forth,  in  consideration  of  the  execution  of  the 
deed  by  the  other  parties.** 

§1290.  Good,  Valuable  and  Sufficient  Consideration- 
Money  or  the  exchange  of  property,  if  otherwise  sufficient, 
is  a  good  consideration  to  support  a  deed.  So  is  natural 
love  and  affection.    It  is  natural  and  proper  that  a  father 

93— Catlin  Coal  Co.  v.  Lloyd,  180  95— McCormick  v.   Miller,  102   111. 

ni  398.  208. 

94 — Curtia  v.  Root,  28  lU.  367.  96— Sellers  v.  Rike,  272  IlL  303. 
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should  provide  for  his  children,  although  they  may  be  of 
age.  It  is  what  the  parental  feelings  of  good  men  prompt 
them  to  do ;  it  is  what  just  men  commend  and  the  law  tol- 
erates. 

In  the  case  of  a  gift  from  a  child  to  a  parent  undue  in- 
fluence may  be  inferred  from  the  relation  itself,  but  never 
where  the  gift  is  from  the  parent  to  the  child.*^ 

Marriage  is  a  sufficient  consideration  for  the  convey- 
ance to  a  trustee  in  trust  for  the  wife  during  her  life,  with 
a  remainder  to  her  children,  and  reserving  a  life  estate  in 
the  husband,  if  he  survives  the  wife.  And  in  such  case,  if 
the  title  passes  to  the  trustee  for  the  benefit  of  the  wife, 
it  passes  for  all  the  purposes  of  the  deed,  including  the 
remainder  to  the  children  of  the  wife.** 

The  release  of  his  expectancy  as  an  heir  in  a  conveyance 
by  a  father  to  a  son,  if  there  be  no  other,  is  a  sufficient  con- 
sideration for  the  conveyance  and  for  the  covenants  of  war- 
ranty contained  in  the  deed,  and  they  are  therefore  en- 
forcible.* 

§  1291.  Inadequacy  of  Consideration — ^While  inadequacy 
of  consideration  is  not,  of  itself,  a  ground  for  relief,  it  is 
nevertheless  a  circumstance  to  be  considered  in  determining 
the  good  faith  of  the  purchaser.  But  it  cannot  always 
be  said  that  because  the  purchaser  bought  the  property  at 
a  grossly  inadequate  price  he  is  chargeable  with  knowledge 
of  a  prior  unrecorded  deed.  To  so  hold  would  be  to  au- 
thorize the  setting  aside  of  every  title  obtained  at  a  grossly 
inadequate  price,  which  the  law  will  not  permit.* 

Although  the  consideration  for  a  quitclaim  deed  is  small, 
tha^t  does  not  raise  the  presumption  that  the  grantee  knew 
that  the  grantors  had  previously  conveyed  the  property, 
especially  where  there  is  an  outstanding  tax  deed  with  the 
holders  thereof  in  possession.* 

97— Oliphant  v.  Liversage,  142  111.  2— Booker  v.  Booker,  208  IlL  529. 

160;  Spencer  v.  Bazor,  251  111.  278.  3— Barton  v.  Mayers,  183  HI.  360. 

98 — Chilvers  v.  Race,  196  111.  71. 

1 — ^Longshore  v.  Longshore,  200  111. 
470. 
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Where  the  consideration  paid  is  small  in  comparison  to 
the  real  value  of  the  property,  and  where  the  circumstances 
of  the  case  are  extremely  unfavorable  to  the  fairness  of 
the  transaction,  though  not  sufficient  to  establish  absolute 
fraud,  the  conveyance  will  be  regarded  as  voluntary  to  the 
extent  of  the  difference  between  the  actual  consideration 
and  the  real  value  of  the  property,  and,  to  that  extent,  will 
be  treated  as  fraudulent  and  void  as  to  existing  creditors. 

And  where  the  land  cannot  be  reached,  the  court  will 
seize  hold  of  the  money  which  the  sale  of  the  land  has 
realized.  The  fund  stands  in  place  of  the  land,  and  the 
lien,  which  would  have  attached  to  the  land  but  for  its 
transfer,  will  be  permitted  to  attach  to  the  fund  produced 
by  the  transfer.* 

Where  the  allegation  is  bad  faith  on  the  part  of  the 
grantee  and  the  want  of  consideration,  the  burden  of  proof 
is  upon  the  party  making  the  allegation.* 

§  1292.  Bona  Fides  of  Purchaser  Where  Consideration  for 
Deed  Is  a  Pre-existing  Debt  Due  from  Grantor — The  weight 
of  the  authorities  seems  to  be  that  a  conveyance  in  con- 
sideration of  a  pre-existing  debt  does  not  make  the  grantee 
a  bona  fide  purchaser  for  value.  It  is  said:  *'A  convey- 
ance of  real  or  personal  property  as  security  for  an  ante- 
cedent debt  does  not,  upon  principle,  render  the  transferee 
a  bona  fide  purchaser,  since  the  creditor  parts  with  no 
value,  surrenders  no  right  and  places  himself  in  no  worse 
legal  position  than  before.  The  rule  has  been  settled,  there- 
fore, in  very  many  of  the  States,  that  such  a  transfer  is 
not  made  upon  a  valuable  consideration,  within  the.  mean- 
ing of  the  doctrine  of  bona  fide  purchaser. ' '  ® 

In  order  to  constitute  a  bona  fide  purchaser  he  must 
part  with  something  valuable  at  the  time,  or  in  some  way 
place  himself  in  a  worse  condition  than  he  was  before.    It 

4— Snyder  V.  Partridge,  138  in.  173.  6 — 2    Pomeroy's    Equity    Jurisdic- 

5— liowden  v.  Wilson,  233  in.  340.      tion,  Sec.  749. 
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is  not  suflScient  that  he  took  the  property  in  consideration 
of  a  pre-existing  debt.' 

And  it  would  seem  that  there  is  no  material  difference 
between  a  deed  the  consideration  for  which  is  an  antece- 
dent debt,  and  a  deed  made  on  a  sale  under  an  execution 
issued  on  a  judgment  rendered  prior  to  the  time  the  judg- 
ment debtor  acquired  title  to  the  property  by  fraud  and 
circumvention.  In  such  a  case  the  judgment  creditor  stands 
in  no  better  position  than  the  judgment  debtor,  and  a  deed 
thus  obtained  may  be  set  aside  by  the  grantor  thereof,  in 
equity ;  in  such  case  the  judgment  creditor  parts  with  noth- 
ing, and  he  is  not  in  the  position  of  a  bona  fide  purchaser 
for  value.* 

§  1293.  Proof  of  Consideration— The  consideration  named 
in  the  deed  is  prima  facie  evidence  of  the  amount  paid  for 
the  land.  But  as  between  grantor  and  grantee,  the  recital 
in  the  deed  is  not  conclusive  evidence  of  the  consideration 
paid.  The  actual  consideration  which  passed  between  the 
parties  may  be  shown  by  parol  testimony  to  be  different 
from  the  consideration  recited  in  the  conveyance.* 

So  an  instrument  executed  by  the  plaintiff  in  a  suit  is 
prima  facie  proof  that  he  received  the  price  named  therein, 
for  the  land,  at  the  time  of  the  conveyance.** 

A  warranty  deed  which  fully  states  a  consideration,  the 
recital  thereof  cannot  be  contradicted  by  parol  proof  for 
the  purpose  of  making  the  deed  null  and  void.  In  actions 
for  breaches  of  covenants  and  the  like,  where  the  evidence 
is  not  offered  to  vary  the  legal  import  of  the  deed  or  im- 
pair its  effect  as  a  conveyance,  proof  of  the  actual  con- 
sideration may  be  made.** 

7 — Powell  V.  Jeffries,  4  Scam,  387 ;  11— Redmond  v.  Caas,  226  HI.  120 ; 

Metropolitan  Bank  v.  Godfrey,  23  111.       Russell    v.    Bobbins,    247    111.    510 ; 
531.  Weber  v.  Chicago  &  W.  I.  R.  B.  Co., 

8— Sparrow  v.  Wilcox,  272  111.  632.       246  111..  464. 

9— Howell  V.   Moores,   127   111.   67. 

10 — Sanitary    District .  v.    Pearce, 
110  111.  App.  592. 
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Parol  evidence  may  be  introduced  to  show  the  true  con- 
sideration of  a  deed,  although  it  may  be  different  from  that 
expressed  in  the  instrument." 

In  actions  for  the  breach  of  covenants  and  the  like,  where 
the  evidence  is  not  offered  to  vary  the  legal  import  of  the 
deed  nor  impair  its  effect  as  a  conveyance,  proof  of  the 
actnal  consideration  may  be  made." 

§  1294.  Failure  of  CoDBideration — Conveyance  by  Orantor 
in  Considendion  of  Support — The  doctrine  is  established 
in  this  State  that  where  one  voluntarily  conveys  all  his 
property  in  consideration  of  his  support  and  maintenance 
during  his  life,  and  the  grantee  afterwards  refuses  to  per- 
form his  contract,  a  court  of  equity  will  be  justified  in 
presuming  a  fraudulent  intention  in  the  first  instance  in 
entering  into  it  and  will  grant  relief  by  the  rescission  of 
the  contract  and  cancelling  the  deed." 

Where  a  deed  is  given  by  a  parent  to  a  child  in  consid- 
eration of  future  support,  care  and  nursing  to  be  rendered 
by  the  child  in  the  declining  years  of  the  grantor's  life,  and 
there  is  a  breach  of  such  condition,  the  courts  may  presume 
that  the  contract  was  made  in  the  first  instance  with  the 
fraudulent  intent  of  not  performing  it,  and  the  deed  may 
be  avoided  and  the  property  reclaimed  for  the  purpose  of 
obtaining  that  which  was  agreed  to  be  given  by  the  grantee. 
Such  a  deed  is  effectual  to  transfer  the  title  and  is  voidable 
merely  at  the  instance  of  the  grantor,  who  may  file  a  bill 
in  equity  to  have  it  set  aside  on  the  ground  of  the  aban- 
donment of  the  contract  and  the  presumed  fraudulent  in- 
tent in  entering  into  it.  The  right  to  have  it  set  aside  is  a 
mere  personal  right  or  privilege,  and  the  bare  right  to  file 
a  bill  in  equity,  growing  out  of  a  perpetration  of  a  fraud 
on  a  party,  is  not  assignable. 

12— WorreU  v.  Forsyth,  141  in.  22 ;  14— DeCosta    v.    Bischer,    287    lU. 

Leonard  v.    Springer,    197    HI.    532;  598;   Di  Rosa  v.  Sammarco,  278  lU. 

Merriman  t.  Schmidt,  211  lU.  263.  46;   Chamberlin  v.   Sanders,  268  lU. 

13->Bedmond  v.  Cbss,  226  IH.  120.  41. 
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Tie  case  of  McCleUand  v.  McClelland,  176  IlL  83,  is  not  at 
variance  with  the  foregoing  proposition.  In  that  case  Mary 
McClelland  was  the  owner  of  the  farm  and  homestead,  and 
she  and  Mason  McClelland,  her  husband,  conveyed  the  prop- 
erty to  their  son  in  consideration  of  his  furnishing  them 
with  a  comfortable  home  and  support  during  the  remainder 
of  their  lives.  There  was  a  breach  of  the  contract,  and 
Mary  McClelland,  during  her  life  time,  filed  a  bill  to  set 
aside  the  conveyance.  While  the  suit  was  pending  she 
died  leaving  a  will,  by  which  she  devised  her  estate  to  her 
husband,  and  upon  her  death  being  suggested  he  was  sub- 
stituted as  devisee  and  executor  by  virtue  of  the  statute. 
At  the  time  of  the  execution  of  the  deed  to  the  son,  the 
surviving  husband  had  an  interest  in  the  property  by  way 
of  homestead  and  dower,  and  it  was  held  that  he  had  such 
an  interest  in  the  property  as  would  enable  him  to  main- 
tain the  bill." 

So  where  a  grantor  conveyed  all  his  property  to  the 
grantee  upon  the  condition  that  the  grantee  should  sup- 
port and  take  care  of  the  grantor  and  his  wife  during  their 
lives,  but  the  grantee  failed  to  perform  his  obligation,  but 
greatly  maltreated  the  grantor  and  his  wife,  the  grantor 
may  proceed  in  chancery  to  have  the  conveyance  set  aside. 
It  may  be  that  the  case  made  by  the  bill  might  entitle  the 
complainant  to  a  decree  for  specific  performance,  but  the 
personal  amenity  of  the  grantee  to  the  grantor  and  his  wife, 
and  the  social  kindness  indispensable  to  their  happiness, 
cannot  be  enforced  by  a  decree  of  specific  performance. 
In  such  a  case  where  the  grantee  refuses  to  perform  his 
contract  he  cannot  be  permitted  to  retain  the  title  con- 
veyed to  him  upon  the  faith  of  such  an  agreement." 

If  the  grantee  has  paid  an  indebtedness  of  the  grantor  he 
is  entitled  to  have  the  same  refunded  to  him,  although 

15— Berry  v.  Heiser,  271  111.   264. 
16__Frazier  v.   Miller,   16  111.   48; 
Cooper  V.  Gum,  152  111.  471. 
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there  m^y  not  be  any  evidence  that  the  grantor  authorized 
the  payment,  and  the  grantee  is  entitled  to  a  lien  on  the 
premises  for  the  balance  due  him  therefor." 

The  want  of  title  in  the  vendor  may  be  set  up,  under  our 
statute,  as  a  want  or  failure  of  consideration  for  a  note 
sued  on  given  as  part  of  the  purchase  price  of  land.  Nei- 
ther the  title  bond  nor  the  covenant  of  title  is  considered  the 
true  consideration,  but  the  true  consideration  is  the  estate 
which  was  covenanted  to  be  conveyed.** 

§1295.  Fraudulent  Statement  of  Consideration— The 
owner  of  a  worthless  leasehold  conveyed  the  same  to  a 
grantee,  his  brother-in-law,  who  was  in  his  confidence,  for 
the  expressed  consideration  of  $100,000,  but  for  which  in 
fact  no  consideration  was  paid.  The  grantee  conveyed  the 
same  to  a  third  party  for  the  same  expressed  considera- 
tion, and  induced  him  to  execute  a  series  of  notes,  eleven 
for  $500— $5,500,  ten  for  $750— $7,500,  and  sixty  for  $1,000 
each— $60,000,  making  a  total  of  $73,000,  and  to  secure 
the  payment  of  the  notes  by  a  trust  deed  on  the  preimses. 
For  his  services  in  this  regard  the  second  grantee  was  paid 
the  sum  of  $500.  All  the  parties  to  this  transaction,  ex- 
cept the  original  holder  of  the  leasehold,  were  financially 
irresponsible.  The  notes  were  made  payable  to  the  order 
of  the  maker,  by  him  endorsed,  and  in  that  condition  were 
placed  on  the  money  market.  A  woman  purchased  four 
of  the  $1,000  notes,  upon  the  supposition  that  their  pay- 
ment was  secured  by  the  trust  deed  on  the  fee  of  the  land, 
and  that  the  expressed  consideration  of  $100,000  in  the 
deeds  justified  her  in  so  believing. 

Upon  ascertaining  that  the  security  was  worthless  she 
sued  the  original  holder  of  the  leasehold  for  fraud  prac- 
ticed upon  her ;  he  filed  a  demurrer  to  the  declaration,  which 
the  trial  court  sustained,  and  she  appealed  to  the  supreme 
court. 

17— OTarreU  v.  OTarrell,  276  111.  18— Weiss  v.  Binnian,  178  111.  241. 

132. 
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In  this  regard  the  supreme  court  says:  The  considera- 
tion of  $100,000,  stated  in  the  deeds  (which  would  usually 
tend  to  indicate  the  value  of  the  property),  is  alleged  to 
be  false,  but  counsel  say  it  is  a  well  established  rule  that  the 
purchaser  cannot  maintain  an  action  against  the  vendor  for 
false  statements  in  regard  to  the  value  of  property  pur- 
chased, or  its  good  quality,  or  the  price  he  has  been  offered 
for  it.  It  is  true  that  the  general  rule  is,  that  statements 
as  to  the  value  of  a  business  or  of  real  or  personal  prop- 
erty, made  for  the  purpose  of  inducing  another  to  buy  or 
to  invest  money,  may  be,  and  generally  are,  treated  as  mere 
expressions  of  opinion,  and  if  so  intended  and  understood 
will  not  constitute  fraud,  in  the  absence  of  any  misrepre- 
sentation of  material,  extrinsic  facts  or  concealment  of  such 
facts.  The  reason  for  the  rule  is,  that  such  statements  are 
expressions  of  opinion;  but  where  they  are  made  with  the 
intention  that  they  shall  be  understood  as  statements  of 
facts,  and  not  as  expressions  of  opinion,  they  will  consti- 
tute fraud.  It  is  only  because  statements  of  value  can 
rarely  be  supposed  to  have  induced  the  purchaser  withont 
negligence,  that  the  authorities  have  laid  down  the  princi- 
ple that  they  cannot  usually  avoid  a  bargain.  Here  the 
consideration  for  the  conveyance  from  the  appellee  to  his 
brother-in-law  was  stated  to  be  $100,000,  the  conveyance 
from  the  latter  to  the  maker  of  the  notes  was  stated  to  be 
$100,000,  and  the  deed  of  trust  purported  to  secure  the  pay- 
ment of  $73,000, — and  these  were  the  three  things  alleged 
to  have  been  done  in  pursuance  of  a  design  to  cheat  and 
defraud  the  plaintiff  and  others.  It  cannot  be  denied  that 
the  consideration  stated  in  the  two  deeds  and  trust  deed 
was  calculated  to  lead  any  one  to  believe  that  the  property 
mentioned  therein  was,  to  say  the  least,  of  greater  value 
than  it  really  was;  neither  can  it  be  said  that  the  state- 
ments made  in  the  deeds,  and  especially  that  in  the  trust 
deed,  are  mere  expressions  of  opinion,  which  should  not 
have  been  relied  upon  by  persons  examining  the  record.    It 


Conveyances — Title  by  Ambnation  1035 

cannot  be  laid  down  as  a  matter  of  law  that  the  value  is 
never  a  matter  of  fact,  and  we  think  the  circumstances  of 
this  case  illustrate  the  propriety  of  this  rule.  They  show 
a  plain  and  aggravated  case  of  cheating,  and  it  would  be  a 
deserved  reproach  to  the  law  if  it  exempted  any  specific 
fraud  from  a  remedial  action  where  a  fact  is  stated  and 
relied  upon,  whatever  may  be  the  general  difficulty  of  de- 
frauding by  means  of  it.  The  rule  relied  upon  by  the  ap- 
pellee does  not  apply  to  the  facts  in  this  case.  The  state- 
ments of  value  in  said  deeds,  as  alleged  in  the  declaration, 
having  been  made  in  pursuance  of  a  scheme  on  the  part  of 
the  defendant,  constitute  fraud  and  deceit. 

The  counsel  further  contends  that  there  is  no  allegation 
that  the  defendant  ever  knew  the  plaintiff  ever  made  any 
representations  of  any  sort  to  her.  It  is  true,  the  repre- 
sentations were  not  made  by  means  of  conversations  be- 
tween the  parties ;  but  the  rule  is  stated  that  a  representa- 
tion is  anything  short  of  a  warranty,  proceeiJing  from  the 
action  or  conduct  of  the  party  charged,  which  is  sufficient 
to  create  in  th^  mind  a  distinct  impression  of  fact,  conducive 
of  action.  The  usual  and  ordinary  example  is  an  oral, 
written  or  printed  statement.  But  a  statement  is  by  no 
means  necessary.  Any  conduct  capable  of  being  turned 
into  a  statement  of  fact  is  a  representation.  There  is  a  dis- 
tinction between  misrepresentations  effected  by  words  and 
misrepresentations  effected  by  other  acts.  It  is  sufficient 
that  there  were  acts  such  as  to  mislead  a  reasonably  cau- 
tious man  to  regard  the  expression  of  a  fact  forming  a 
basis  of,  or  contributing  an  inducement  to  some  change 
of  position  by  him.  In  this  case,  the  recitals  in  the  deeds 
and  trust  deed,  stating  a  consideration  which  inferred  that 
the  property  was  of  great  value,  whereas  the  interest  of 
the  defendant  therein  was  of  no  value  whatever ;  especially 
is  the  statement  of  Miller  (the  second  grantee)  more  mis- 
leading and  deceptive.  It  amounted  to  a  statement  that 
the  notes  were  originally  given  by  him  as  a  part  only  of 
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the  pnrchase  price  of  the  property.  Accepting  as  true  the 
allegations  of  the  declaration,  as  we  must  on  this  general 
demurrer,  the  scheme  was  an  artful  one,  calculated  to  lead  an 
innocent  third  party  to  believe  that  the  property  was  ample 
security  for  a  much  larger  sum  of  money  than  that  invested 
by  the  plaintiff.  Moreover,  if  the  appellee  concocted  a 
scheme  for  placing  fraudulent  and  worthless  securities 
upon  the  market,  he  cannot  be  heard  to  say  that  parties 
induced  to  buy  them  shall  suffer  for  their  failure  or  neglect 
to  discover  his  fraud.  The  rule  is,  that  a  party  guilty  of 
fraudulent  conduct  whereby  he  induces  another  to  act,  will 
not  be  allowed  to  impute  negligence  to  the  latter  as  against 
his  own  deliberate  fraud.  Even  where  parties  are  dealing 
at  arm's  length,  if  one  of  them  makes  to  the  other  a  pos- 
itive statement,  upon  which  the  other  acts  (with  knowl- 
edge of  the  party  making  the  statement)  in  confidence  of 
its  truth,  and  such  statement  is  known  to  be  false  by  the 
party  making  it,  such  statement  is  fraudulent,  and  from  it 
the  party  guilty  of  fraud  can  take  no  benefit. 

Counsel  say  there  is  no  allegation  that  the  defendant 
ever  obtained  any  portion  of  the  plaintiff's  money,  and 
he  assumes  he  is  not,  therefore,  liable  in  damages  to  the 
plaintiff.  It  is  not  necessary,  in  aix  action  of  this  kind,  to 
show  that  the  defendant  had  any  interest  in  the  subject 
matter,  or  that  he  received  any  benefit  therefrom.  He  is 
liable,  not  upon  the  idea  of  benefit  to  himself,  but  because 
of  his  wrongful  act  and  consequent  injury  to  others. 
•   The.  judgment  of  the  trial  court  was  reversed.*^ 

§  1296.  Party  Entitled  to  Consideration  in  Condemnatioh 
Proceeding — ^A  conveyance  by  one  having  title  when  a  judg- 
ment of  condemnation  is  entered,  and  before  possession  is 
taken  or  payment  made  in  the  condemnation  proceeding, 
passes  the  property  subject  to  the  right  of  the  petitioner 
for  condemnation  to  acquire  the  same  upon  the  payment 

'  * 

19 — ^Leonard  v.   Springer,   197  HI. 
632. 
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of  the  amount  of  the  judgment.  And  it  is  true  as  a  gen- 
eral thing,  that  the  grantee  of  the  person  holding  title  when 
the  judgment  of  condemnation  is  entered,  is  entitled  to  the 
compensation  when  the  compensation  is  paid.  In  other 
words,  the  one  who  is  entitled  to  receive  the  award  for 
damages  is  the  person  who  is  owner  when  possession  is 
taken  or  the  payment  of  damages  is  made.** 

But  where,  on  a  sale  by  a  conservator,  the  damages 
awarded  in  a  condemnation  proceeding  for  the  taking  of 
a  part  of  the  land  to  be  sold,  are  expressly  reserved  by 
the  conservator  of  such  damages  to  be  paid  to  him,  the 
above  rule  does  not  apply.*^ 

§1297.  Voluntary  Settlements — Courts  of  equity  are 
strongly  inclined  to  uphold  deed  of  voluntary  settlements 
to  persons  having  natural  claims  upon  the  grantor  and  will 
do  80  unless  compelled  to  an  opposite  conclusion  by  strong 
and  convincing  evidence.  Such  courts  do  not  attach  much 
importance  to  the  mere  manual  possession  of  the  deed  as 
they  do  to  the  intention  of  the  grantor,  as  gathered  from  the 
whole  evidence  in  regard  to  the  vesting  of  the  title.  If  the 
mtention  of  the  grantor  to  pass  the  title  presently  to  the 
grantee  is  satisfactorily  made  out  by  the  proofs,  courts 
of  equity  have  usually  sustained  such  transfers,  even  in 
cases  where  the  manual  possession  of  the  deed  remained 
with  the  grailtor.*' 

Such  settlements  fairly  made  are  binding  on  the  grantor, 
unless  there  be  clear  and  decisive  proof  that  he  never 
parted  or  intended  to  part  with  the  possession  of  the  deed.** 

The  books  furnish  many  cases  where  deeds  and  bonds 
not  being  valid  at  law  have  been  sustained  in  equity.  Courts 
of  equity  will  sustain  a  contract  void  at  law ;  and  a  deed 
from  a  husband  to  his  wife,  although  the  same  may  be 
void  at  law,  will  be  sustained  in  equity,  when  it  appears 

20— Cfhandler    v.    Morey,    195    HI.  .  21 — Chandler  v.  Morey,  195  lU.  596. 

596;  Price  ▼.  Engelking,  68  lU.  App.  22— Vaughn  v.  Vaiighn,  272  111.  11. 

547;   Bice   v.    Chicago,   57   111.   App.  23— Shults  v.  Shults,  159  111.  654. 
55g. 
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from  the  circumstances  and  nature  of  the  gift  or  grimt, 
whether  it  be  expressed  or  implied,  that  they  are  such  as 
to  a£ford  no  ground  to  suspect  fraud,  and  the  same  amounts 
only  to  a  reasonable  provision  for  wife.** 

The  law  has  regard  for  the  relationship  of  the  parties 
and  the  motives  that  are  presumed  to  dictate  such  convey- 
ances and  the  degree  of  confidence  which  the  parties,  stand- 
ing in  such  relation,  as  donors  and  donees  of  valuable  prop- 
erty, are  presumed  to  have,  and  in  such  cases  the  presump- 
tion of  the  law  is  there  was  a  delivery,  and  when  brought 
in  question  the  burden  is  upon  the  grantor,  or  those  claim- 
ing adversely  to  the  donee  or  beneficiary,  to  show  clearly 
that  there  was  no  delivery. 

When  the  owner  of  property  in  good  faith  maJ^es  a  vol- 
untary conveyance  of  it  to  those  who  would  naturally  have 
a  claim  upon  his  bounty,  courts  of  equity  are  strongly  in- 
clined to  uphold  the  conveyance,  and  will  do  so  unless  im- 
pelled to  the  opposite  conclusion  by  strong  and  convincing 
evidence.  There  is  in  such  cases  a  high  degree  of  mutual 
confidence  sustained  between  the  parties.  It  often  happens 
that  the  beneficiary,  because  of  tender  years  and  want  of 
discretion,  is  unable  to  comprehend  and  protect  his  own 
interest.  In  view  of  these  considerations  courts  of  equity 
do  not  attach  so  much  importance  to  the  mere  manual  pos- 
session of  the  deed  as  they  do  to  the  intent  of  the  grantor, 
as  gathered  from  the  whole  evidence,  in  regard  to  the  vest- 
ing of  title.  If  the  intention  of  the  grantor  to  pass  the 
title  presently  to  the  grantee  is  satisfactorily  made  out  by 
the  proofs,  courts  of  equity  have  usually  sustained  such 
conveyances  even  in  cases  where  the  manual  possession  of 
the  deed  remained  with  the  grantor.  This  is  the  well  set- 
tled law  in  this  State.** 

Where  a  man  pays  for  land  and  causes  it  to  be  conveyed 
to  this  wife  or  child  the  presumption  is  that  it  was  intended 
as  a  gift.    But  the  reasons  for  so  holding  do  not  apply, 

24— Dale  v.  Lincoln,  62  111.  22.  25— White  v.  Willard,  232  111.  464. 
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however,  where  the  wife  pays  for  the  land  and  it  is  con- 
veyed to  her  husband,** 

The  right  of  a  party  to  settle  real  estate  upon  his  wife 
and  children,  when  existing  creditors  are  not  affected 
thereby,  is  undoubted ;  but  no  one  is  allowed,  under  the  guise 
of  settling  property  upon  his  wife  and  children,  to  perpe- 
trate a  fraud  upon  others.  He  may  not  be  allowed  to  retain 
the  actual  possession  of  real  estate,  and,  by  claiming  title 
in  himself,  obtain  credit,  and  afterwards  say  he  had  con- 
veyed it  to  his  wife  and  children,  and  that  it  should  not, 
therefore,  be  subject  to  the  payment  of  his  debts.*' 

Where  an  insured  assigns  the  policy  on  its  back,  to  a 
trustee  for  the  use  and  benefit  of  his  two  minor  children, 
and  the  assignment  is  agreed  to  by  in  the  insurance  com- 
pany, and  the  insured  notifies  the.  trustee  of  the  assignment, 
ailfi  he  accepts  the  trust,  in  a  suit  in  equity  by  the  trustee 
against  the  administrator  to  recover  the  money  paid  him 
by  the  insurance  company,  it  was  held  that  although  the 
insured  retained  possession  of  the  policy  and  the  assign- 
ment, that  the  actual  delivery  of  the  policy  and  assign- 
ment to  the  trustee  was  not  necessary  in  order  to  complete 
the  trust  created ;  that  the  acts  of  the  parties,  the  insured 
notifying  the  trustee  of  the  assignment  and  trust,  and  the 
written  acceptance  thereof  by  the  trustee,  constituted  a  suf- 
ficient delivery  to  complete  the  title  in  the  trustee. 

The  object  sought  to  be  accomplished  by  the  assignor  in 
making  the  assignment,  to  make  provision  for  his  orphan 
children,  being  fully  established,  equity  will  carry  out  such 
intention,  though  the  transfer  be  voluntary  and  without 
consideration,  he  never  having  manifested  any  desire  to 
retract  the  act.  In  such  case,  equity  will  look  to  the  sub- 
stance of  the  thing  done,  and  the  intention  with  which  it 

26— Baoghman  y.   Baugbman,   283  27 — ^Blackman  v.  Prestoii,  123  HI. 

in  55.     CitlBg   Wright   v.   Wright,      381. 
242  in.  71 ;  Rosa  v.  Hendrix,  110  N. 
C.  403. 

2  R.  P.— 10 
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was  done,  and  in  the  absence  of  fraud,  will  carry  out  such 
intention,  and  give  it  full  effect.** 

The  law  is  well  settled  that  a  parent,  who  is  not  indebted, 
may  make  a  settlement  of  property  on  a  child,  where  the 
settlement  is  reasonable,  considering  the  grantor's  circum- 
stances, and  a  subsequent  creditor  of  the  grantor  cannot 
complain,  unless  the  conveyance  was  made  with  a  view  of 
contracting  future  fraudulent  indebtedness.** 

A  father  conveyed  to  his  three  daughters  a  certain  piece 
of  land.  The  conveyance  was  voluntary,  the  principal  con- 
sideration being  love  and  affection.  About  three  years 
thereafter  the  father  went  into  bankruptcy,  and  it  was 
claimed  that  the  conveyance  to  his  daughters  was  fraudu- 
lent and  void  as  to  his  creditors.  But  the  court  said  that 
the  claim  of  the  creditor  .was  not  in  existence  at  the  time 
of  the  conveyance,  nor  were  any  of  the  debts  owed  by  him 
at  the  time  of  his^  bankruptcy.  At  the  time  of  the  convey- 
ance he  was  entirely  solvent,  and  had  the  legal  right  to  con- 
vey his  property  to  his  daughters.  If  he  was  then  solvent 
no  one  had  the  right  to  question  the  transaction.  If  he  was 
solvent,  his  daughters-  took  the  conveyance  free  from  all 
claims  that  subsequently  accrued  against  the  father.** 

A  voluntary  conveyance  made  while  the  donor  is  in  em- 
barrassed financial  circumstances,  is  fraudulent  as  to  pre- 
existing creditors,  even  though  the  donor  retains  enough 
property  in  value  equal  to,  or  more  than  equal  to,  his,  in- 
debtedness when  the  event  shows  that  the  property  retained 
is  not  sufficient  to  discharge  all  his  liabilities.  What  may 
be  in  the  mind,  oi  the  grantor  when  he  conveys  the  prop- 
erty* is  immaterial.  *  The  conveyance  being  voluntary,  if  it 
results  in  hindering,  delaying  or  defrauding  his  creators, 
it  must  be  regarded  as  fraudulent  in  law^  The  law  will  not 
speculate  as  to  what  is  actually  passing  in  the  mind  of  the 
debtor,  for  the  act  itself  may  not  be  inamoral  or  corrupt. 

28— Otis  V.  Beckwith,  49  111.  121.  31— Davis  v.  Kennedy,  106  111.  500. 

29— Higgins  v.  White,  118  111.  619. 
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The  law  does  not  deal  with  the  conscience  of  the  debtor. 
He  may  make  a  conveyance  with  the  most  upright  inten- 
tions, really  believing  that  he  has  a  right  to  do  so,  and  that 
it  is  his  right  and  duty  to  do  it.  Yet,  if  the  transfer  is 
voluntary,  and  hinders,  delays  or  defrauds  his  creditors 
it  is  f raudulent.** 

§  1298.  Property  Which  Must  Be  Conveyed  by  Deed— 
The  distinction  which  early  prevailed  in  England  between 
conveyances  by  livery  of  seizin  and  by  deed  is  abolished  in 
this  State,  so  that  now  a  deed  is  necessary  in  order  to  con- 
vey a  freehold  interest  in,  to,  or  out  of  any  messuage,  lands, 
tenements  or  hereditaments.  And  rents,  services,  and  such 
like  things  which  are  in  gross,  and  not  incident  to  some 
other  thing,  can  only  be  granted  by  deed.  Eemainders  and 
reversions  in  fee,  or  for  life,  are  grantable  only  by  deed,  and 
can  only  be  so  surrendered.  Every  easement  or  servitude 
in  lands,  being  an  interest  therein,  can  only  be  acquired  by 
grant,  or  what  is  deemed  to  be  evidence  of  an  original 
grant.  Any  interest  in  lands  which  exists  by  possession^ 
reversion,  remainder,  executory  devise,  or  contingent  re- 
mainder, can  only  be  transferred  or  acquired  by  deed. 

But  every  righ|;  is  not  the  subject  of  grant,  though  it 
relates  to  lands,  or  an  interest  therein.  Thus,  a  bare  pos- 
sibility of  an  interest  which  is  uncertain,  is  not  grantable, 
though  a  possibility,  coupled  with  a  present  interest,  may 
be  granted.  So  it  has  been  held  that  a  grant  by  an  heir 
apparent  of  his  interest  in  his  ancestor's  estate,  so  long 
as  his  ancestor  is  living,  conveys  nothing,  and  is  inop- 

erative.** 
§  1299.  Property  Capable  of  Being  Conveyed— Heredita^ 

ments  are  things  capable  of  being  inherited,  be  they  cor- 
poreal or  incorporeal,  real,  personal  or  mixed,  and  includ- 
ing not  only  lands  and  every  thing  thereon,  but  also  heir- 

32— Mannon   v.  Harwood,  124  lU.  30—2  Wash,  on  Real  Prop.  597-9. 

104.  '    *' 
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looms,  and  certain  furniture  which,  by  custom,  may  descend 
to  the  heir  together  with  the  land.** 

And  such  property  may  be  conveyed. 

A  ferry  franchise,  being  an  incorporeal  hereditament,  is 
real  estate,  and  can  be  transferred  only  in  accordance  with 
the  statute  relating  to  the  conveyance  of  real  estate.** 

Where  a  party  has  only  an  expectancy  in  lands,  he  has 
nothing  to  convey,  and  his  deed  conveys  nothing.** 

But  an  expectancy  of  a  bequest  to  be  paid  out  of  lands  to 
be  sold,  although  not  an  interest  in  the  lands,  is  still  a  prop- 
erty right  which  can  be  assigned  or  contracted  to  be  sold 
and  the  quitclaim  deed  of  the  legatee,  though  purporting  to 
be  of  an  interest  in  the  land,  if  intended  by  the  parties  to 
be  an  assignment  of  that  property  right,  would  in  equity  op- 
erate as  such.** 

§  1300.  Fixtures  are  personal  chattels  affixed  to  the  real 
estate,  which  may  be  severed  and  removed  by  the  party 
who  has  affixed  them.  But  the  general  rule  is,  that  fix- 
tures once  annexed  to  the  freehold  become  part  of  Jbe 
realty;  there  are,  however,  many  exceptions  to  this  gen- 
eral rule.*^ 

Fixtures  are  such  articles  of  personal  property  as  are 
deemed  personal,  in  contradistinction  to  real,  but  from 
their  attachment  to  or  connection  with  the  land,  or  rights 
of  inheritance,  or  such  parts  of  the  land  or  realty  which, 
being  partly  severed,  have  not  changed  their  character 
for  want  of  complete  severance  in  fact,  or  by  contract,  and 
so  as,  in  either  case,  to  change  their  character.  But  in  its 
application  the  definition  of  a  fixture,  great  difficulty  and 
confusion  of  ideas  is  induced  by  many  distinctions  intro- 
duced in  favor  of  the  interest  of  particular  owners,  or  to 
promote  the  public  good  in  the  use  made  of  particular  prop- 

33 — 2  Blaek.  Com.  17.  36 — Shepherd  ▼.  Clark,  38  111.  App. 

34— Dundy  v.  Chambers,  23  111.  369.  66. 

35 — Oassem   v.    Kennedy,    147    111.  37 — Bouvier  Law  Die. 
660. 
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erty.  Thus,  a  vendee  might  take  it  where  an  heir  might 
lose  it;  an  heir  might  take  it  when  a  landlord  could  not. 
Attachments  of  personal  property  to  real  estate  for  the 
purposes  of  trade,  may  be  removed,  which  when  made 
merely  for  the  enjoyment  of  the  property,  might  not. 
Things  attached  by  ttie  owner  of  the  inheritance  are  dis- 
tingDished  by  that  fact,  from  things  annexed  by  the  lessee. 
Thmgs  essential  to  the  use  and  enjoyment  of  the  inher- 
itance, are  thereby  more  strongly  impressed  with  the  char- 
acter of  fixtures  than  others  not  essential  to  it,  and  which 
may  be  removed  without  detriment  to  it,  or  its  full  en- 
joyment. 

And  after  giving  the  term  its  most  extended  definition,  it 
will  not  be  possible  to  include  therein  hewed  timbers,  posts 
and  round  logs,  lying  loosely  around  the  land,  although 
originally  provided  and  intended  for  a  granary  on  the  land. 
The  subject,  however,  may  be  considered  full  of  difficulty, 
and  its  application  must  depend  greatly  on  the  peculiar 
circumstances  of  each  individual  case.^* 

A  mill  and  buildings  and  machinery  may  all  form  part 
of  a  leasehold  estate,  and  are  chattels  real,  and  are  proper 
subjects  of  a  real  estate  mortgage,  which,  when  made,  cre- 
ates valid  lien  upon  the  property.  Steam  engines  and  boil- 
ers, and  all  the  engines  and  frames  adapted  or  used  to  be 
moved  by  the  steam  engine,  by  means  of  connecting  wheels, 
bands  or  other  gearing,  are  fixtures  or  in  the  nature  of 
fixtures  and  constitute  a  part  of  the  realty,  and  pass  by  a 
mortgage.** 

There  is  a  line  of  cases  which  seem  to  conflict  with  the 
principles  laid  down  in  the  case  of  Fifield  v.  Farmers  *  Nat. 
Bank,  148  111.  163,  among  which  is  the  case  of  Sword  v. 
Low,  122  m.  487,  a  well  considered  case.  In  it  the  foUow- 
mg  principles  are  announced : 

3g__Cook  V.  Whiting,  16  HI.  480. 
39— Fifield  ▼.  Farmers'  Nat.  Bank, 
148  IlL   163. 
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There  are  three  tests  as  to  the  character  of  fixtures,  as 
to  their  being  irremovable.  First,  actual  annexation  to  the 
realty;  second,  application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  they  are  connected  is 
appropriated ;  and,  third,  the  intention  of  the  parties  mak- 
ing the  annexation  to  make  a  permanent  accession  to  the 
freehold.    The  latter  test  appears  to  be  the  principal  one. 

While  parties  may  not,  by  contract,  make  personal  prop- 
erty real  or  personal  at  will,  yet  where  an  article  personal 
in  its  nature  is  so  attached  to  realty  that  it  can  be  removed 
without  material  injury  to  it  or  to  the  realty,  the  intention 
with  which  it  is  attached  will  govern;  and  if  there  is  an 
express  agreement  that  it  shall  remain  personalty,  or  if, 
from  the  attendant  circumstances,  it  is  evident  or  may  be 
presumed  that  such  was  the  intention  of  the  parties,  such 
articles  will  be  held  to  have  retained  their  personal  char- 
acter, even  against  subsequent  purchasers  and  incum- 
brancers. 

The  rule  that  the  intention  with  which  the  annexation  is 
made  will  control  as  to  the  personal  character  of  the  article 
does  not  apply  to  such  articles  as  enter  into  the  structure 
appurtenant  to  the  land,  such  as  lumber,  stone,  shingles, 
doors,  windows  and  such  articles  which  are  incorporated 
in  the  structure.  These  and  like  articles  lose  their  identity 
and  become  a  necessary  part  of  the  structure,  and  are 
clearly  distinguishable  from  such  articles  as  are  or  may 
be  merely  annexed  to  the  freehold,  and  retain  their  char- 
acteristics, and  may  be  removed  without  material  injury 
to  them. 

While  it  may  be  conceded  that  portable  mills,  engines, 
boilers  and  the  like,  even  when  slightly  annexed  to  the  free- 
hold, will,  in  the  absence  of  circumstances  raising  a  con- 
trary presumption,  or  evidence  showing  a  contrary  inten- 
tion, be  considered  to  have  been  attached  as  permanent 
accessions  to  the  realty,  yet,  however  permanently  at- 
tached, if  removable  without  material  injury,  the  intention 
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to  be  inferred  from  the  circumstances,  and  the  relation  of 
the  parties  to  each  other  and  to  the  realty,  or  as  shown  by 
the  evidence,  will  be  of  controlling  and  decisive  importance. 

Where  it  is  agreed,  on  t^ie  sale  of  a  steam  boiler  and 
engme,  that  the  vendor  is  to  have  a  lien  thereon,  by  chattel 
mortgage,  until  the  price  is  paid,  and  the  purchaser  gives 
a  chattel  mortgage  on  the  same  for  the  price  thereof,  and 
afterwards  the  purchaser  sets  the  same  up  on  a  lot  pur- 
chased by  him,  he  renews  the  chattel  mortgage,  in  which  he 
treats  the  property  as  chattel  property,  it  will  not  become 
part  of  the  realty,  if  it  may  be  removed  without  material 
injury  to  it  or  the  realty. 

Under  tiie  laws,  of  this  State,  chattel  mortgages  are  re- 
quired to  be  filed  and  recorded  in  the  Recorder's  OflSce  of 
the  county;  and  they,  from  the  date  of  their  filing,  are 
notice  to  all  subsequent  purchasers  and  incumbrancers,  of 
the  rights  of  the  mortgagee  thereunder  in  the  property 
mortgaged,  although  it  may  be  attached  to  the  real  estate.*' 

A  mill,  with, its  buildings  and  machinery,  erected  upon 
leased  lands,  cannot  be  regarded  otherwise  than  as  fixtures 
and  as  a  part  of  the  realty,  and  although  it  might  be  possi- 
ble for  the  tenant  to  remove  them  they  constitute  a  part  of 
the  freehold  until  they  are  severed  therefrom.  They. with 
the  lease  were  chattels  real,  and  are  proper  subjects  of  a 
real  estate  mortgage. 

No  doubt  the  parties  could  agree  among  themselves  that 
they  would  treat  the  engine  and  other  fixtures  as  person- 
alty, but  their  private  agreement  would  not  change  the 
eharactier  of  the  property  so  far  as  third  parties  were  con- 
cemed.**" 

§  1301.  Appurtenauoes — ^Whatever  is  in  fact  appurtenant 
to  property  passes  with  the  deed,  although  the  words  '*  with 
the  appurtenances''  be  not  embodied  in  the  deed.    These' 

40— Sword  V.  Low,  122  lU.  487. 
40a— Pirat  Nat.  Bank  v.  Adam,  138 
UL  483. 
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words  will  not  enlarge  the  scope  of  the  deed,  and  an  ease- 
ment appurtenant  to  the  lands  will  pass  by  its  convey- 
ance." 

Where  a  grant  is  made  for  a  valuable  consideration  it  is 
presumed  that  the  grantor  intended  to  convey  and  the 
grantee  expected  to  receive  the  full  benefit  of  it,  and  there- 
fore the  grantor  conveyed  not  only  the  thing  specifically 
described,  but  all  other  things,  so  far  as  it  was  within  his 
power  to  pass  them,  which  were  necessary  to  the  enjoyment 
of  the  thing  granted.** 

It  does  not  necessarily  follow  that  structures  or  buildings 
placed  by  one  person  upon  the  lands  of  another,  become  a 
part  of  the  real  estate.  So  a  house  erected  upon  the  land 
of  another  under  an  agreement  that  it  shall  belong  to  the 
builder,  is  personal  property. 

If,  however,  a  person  enters  upon  the  land  of  another 
without  permission,  and  places  a  building  or  other  structure 
thereon,  permanently  attached  to  the  soil,  he  will  be  a 
trespasser,  and  the  building  or  structure  will  become  a  part 
and  parcel  of  the  land,  and  will  be  the  property  of  the  land 
owner.  In  such  cases  the  trespasser  acquires  no  right  by 
his  tortuous  act.^ 

§  1302.  Growing  Crops — Crops  produced  by  annual  plant- 
ing and  cultivation  are  in  some  instances  deemed  real  es- 
tate and  in  others  personalty,  depending  largely  upon  the 
character  and  capacity  in  which  the  contracting  parties 
claim  them.  Where  the  parties  occupy  the  position  of 
vendor  and  vendee  the  rule  is  well  established  in  Illinois 
that  growing  crops  unsevered  from  the  soil  are  real  estate 
and  pass  to  the  vendee  by  deed,  unless  reserved  in  the 
deed.  Eeservation  by  a  verbal  agreement  entered  into 
prior  to  the  execution  of  the  deed  is  not  binding  and  evi- 
dence thereof  is  inadmissible.     Matured  crops  if  severed 

41 — Shelby  v.  Chicago  &  £.  I.  R.  43 — Chicago  &  Alton  R.  R.  Co.  y. 

R.  O).,  143  111.  385.  Goodwin,  111  111.  273. 

42— Threlkeld   v.   Inglett,   289   111. 
90. 
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from  the  soil  become  personal  property  and  do  not  pass 
with  the  deed,  but  crops  not  severed,  whether  ripe  or  un- 
ripe pass  to  the  vendee  by  the  deed  as  being  annexed  and 
forming  part  of  the  freehold.** 

A  parol  reservation  of  a  growing  crop  on  the  land  con- 
veyed is  not  valid  and  binding ;  but  while  this  may  be  true, 
yet  a  license  by  parol  may  be  given  to  remove  the  crop  from 
the  land  owned  by  the  licensor,  and  where  the  license  is 
revoked,  the  right  of  revocation  ceases  when  the  crop  is 
severed  from  the  soil,  and  the  title  to  the  crop  will  vest  in 
the  party  acting  under  the  license.** 

§1303.  Future  Interest  Granted— A  deed  by  which  the 
grantor  remises,  releases  and  quit  claims  to  the  grantee  the 
premises  described  therein,  after  the  death  of  the  grantor, 
is  simply  a  present  grant  of  a  future  interest  in  the  lands, 
and  is  permissible.** 

Under  the  decisions  in  this  State  a  conveyance  can  be 
made  not  to  take  effect  until  the  death  of  the  grantor  and 
such  a  deed  will  not  be  held  to  be  in  the  nature  of  a  testa- 
mentary devise.*' 

Where  a  deed  has  been  actually  delivered  to  the  grantee 
in  the  lifetime  of  the  grantor,  even  though  it  contains  a 
provision  that  it  shall  not  take  effect  until  the  death  of  the 
grantor,  it  will  be  sustained  as  a  present  grant  of  a  future 
interest.** 

The  delivery  of  a  deed  in  the  grantor's  lifetime  changes 
the  effect  of  an  instrument  which  might,  but  for  the  deliv- 
ery, be  of  a  testamentary  character.** 

To  hold  otherwise  would  be  equivalent  to  holding  that 
the  grantor  intended  that  his  act  in  executing  and  delivering 
the  deed  was  a  nullity.    Such  a  conclusion  the  law  does  not 

44 — ^Damery    ▼.    Ferguson,    48    111.  616;  Harshberger  v.  Carroll,  163  111. 

App.  224.  636. 

45 — Carter  v.  Wingard,  47  111.  App.  48 — Hathaway  v.  Cook,  258  111.  92. 

296.  49— Potter   v.    Barrenger,    236   111. 

46— Bowler  y.  Bowler,  176  111.  541.  224. 

47— Shackelton   v.    Sebree,    86   111. 
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favor  and  will  not  permit  if  it  can  be  avoided  without  vio- 
lence to  the  established  rules  of  law.** 

Although  the  words  in  a  deed  may  be  considered  inapt, 
but  where,  taking  the  whole  instrument  together,  it  is  shown 
that  the  grantor  intended  to  reserve  a  life  interest  in  him- 
self and  convey  the  remainder  to  the  grantee  the  deed 
will  be  sustained.  Very  frequently  words  are  used  not  in 
their  technical  or  literal  sen&e,  and  when  the  other  parts 
of  the  instrument  indicate  a  different  intention,  such  an 
intention  may  be  gathered  from  the  whole  instrument  and 
surrounding  circumstances.** 

§1304.  Equitable  Titles  Subjects  of  Conveyance— An 
equitable  title  to  land  is  as  much  a  subject  of  conveyance 
as  a  legal  title,  and  a  written  assignment  of  an  interest  in 
land,  founded  upon  a  valuable  consideration,  is  just  as 
available  for  the  purpose  of  passing  to  the  assignee  the 
equitable  title  to  the  land  as  an  instrument  under  seal." 

It  may  be  remarked  here  that  in  a  bill  in  chancery,  an 
equitable  title  is  all  that  is  necessary  to  support  an  allega- 
tion of  title.  If  the  complainant  holds  an  equitable  title  he 
will  be  treated  as  the  owner  of  the  fee  in  a  court  of  chan- 
cery.** 

§1305.  Equitable  Estates  Only  Extinguished  by  Tech- 
nical Conveyance — ^Where  the  original  transaction  between 
the  parties  has  not  been  in  the  form  of  a  mortgage,  but  an 
absolute  deed,  with  a  bond  to  reconvey  on  the  payment  of 
money  at  a  specified  time,  the  right  of  redemption  cannot 
be  extinguished,  except  by  an  instrument  which  will  op- 
erate as  a  technical  conveyance  of  the  mortgagor's  estate 
in  the  land.  He  undoubtedly  has  an  estate,  which  will  pass 
by  descent,  or  devise,  or  by  deed. 

But,  nevertheless,  it  is  a  purely  equitable  estate,  that  is 

* 

.  :.50--Bewler  v.  Bowler,  176  lU.  541.  52— Barrett  v.  Hinckley,  124  lU.  32. 

51— Phillips  V.  Gannon,  246  111.  98;  53— Hemstreet  v.   Burdick,   90   HI. 

Nowakowski   v.    Sombeziak,    270    111.  444. 
622. 
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to  say,  an  interest  in  the  land  based  upon  equitable  grounds, 
and  which  a  court  of  chancery  will  protect  and  enforce  when 
equitable  considerations  demand.  But  he  has  nothing  more. 
The  legal  title  has  gone  to  his  grantee  by  means  of  a  deed 
absolute  upon  its  face.  If  the  deed  is  made  to  secure  a  loan 
of  money,  and  a  bond,  or  contract  to  reconvey  is  taken,  the 
transaction,  in  a  court  of  equity,  is  regarded  only  as  a  mort- 
gage. But  the  naked  legal  title  is  vested  in  the  grantee, 
and,  if  such  transactions  subsequently  occur  between  the 
parties  as  would  render  it  inequitable  that  the  grantor 
should  be  permitted  to  redeem,  a  court  of  equity  will  re- 
fuse to  aid  him.  In  such  an  event,  the  equitable  title  is 
practically  gone  or  annihilated  without  a  release,  because 
the  equitable  considerations,  upon  which  it  rested,  are  de- 
stroyed by  the  acts  of  the  parties,  and  equity  will  leave  the 
legal  title  where  they  have  placed  it.** 

§  1306.  The  GnuLting  Clause  in  a  Conveyance  is  a  part  of 
the  premises.  The  term  grant  was  anciently  and  in  strict- 
ness of  usage  applied  to  denote  the  conveyance  of  incor- 
poreal rights,  though  in  the  largest  sense  the  term  com- 
prehends everything  that  is  granted  or  passed  from  one 
to  another  and  is  now  applied  to  every  species  of  prop- 
erty.** 

The  usual  form  is,  the  maker  or  grantor  ''has  granted, 
bargained,  sold,  remised,  released,  aliened  and  confirmed 
and  by  these  presents  do  grant,  bargain,  sell,  remise,  re- 
lease, convey,  alien  and  confirm,^*  the  premises  described, 
to  the  grantee. 

§1307.  Nature  of  Estate  Granted— The  nature  of  the 
estate  granted  is  a  part  of  and  should  be  included  in  the 
premises.  These  natures  may  be  of  several  kinds;  as  an 
estate  for  years,  for  life,  in  tail,  in  fee  simple  or  in  trust. 
The  natures  of  these  estates  either  have  been  or  will  be  here- 

54— Pitch  V.   Miner,  200  Dl.   170;  55— Bouvier's  Die.  ''Grant:'* 

West  ▼.  Beed,  55  lU.  242;  Green  v. 
Oapps,  142  lU.  286. 
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after  considered  herein.  It  is  only  necessary  to  mention 
them  here  as  being  a  material  part  of  the  deed. 

Where  the  interest  of  either  party  in  the  property  is  ex- 
pressed in  writing,  it  will  be  presumed  that  the  actual  and 
entire  interest  is  expressed,  and  oral  testimony  will  not  be 
received  to  vary  the  terms  of  the  instrument,  where  no 
fraud  is  shown.** 

Where  a  partnership  is  formed  for  the  purpose  of  buying 
real  estate,  not  to  hold  permanently  but  to  sell  at  a  profit, 
as  between  partners  it  is  regarded  in  equity  and  under- 
stood as  personal  estate.  It  is  treated  as  assets  and  stock 
in  trade  of  the  partnership." 

§1308.  The  Description  of  the  Premises  in  the  deed 
should  be  clear  and  unambiguous,  so  that  it  may  be  known 
what  premises  are  conveyed. 

Where  in  a  contract  for  the  sale  and  purchase  of  land 
the  description  of  the  premises  is  so  indefinite  that  they 
cannot  be  located  or  ascertained,  the  contract  is  void  for  a 
lack  of  description,  and  where  a  contract  cannot  be  enforced 
against  one  party  it  is  not  enforceable  against  the  other 
party." 

But  any  description  adopted  in  a  deed  by  which  the  prem- 
ises intended  to  be  conveyed  may  be  established  and  iden- 
tified is  suflScient ;  no  set  form  of  words  is  required  and  ex- 
trinsic evidence  may  always  be  used  to  identify  and  estab- 
lish the  objects  of  the  calls  in  the  deed.** 

Where  the  description  of  the  land  conveyed  by  a  deed  is 
of  doubtful  construction  as  to  its  boundaries,  the  construc- 
tion given  to  it  by.  the  parties  themselves,  as  shown  by  their 
acts,  is  deemed  to  be  the  true  construction  until  the  con- 
trary is  shown.** 

56 — Kerting   v.    Hatcher,    117    111.  59 — Colcord   ▼.    Alexander,   67    111. 

App.  647;  Orpenter  v.  Plagge,  192  581. 

111.  82.  60— Glos  V.  Holmes,  228  111.  436. 

57— Parish  v.  Bainum,  291  111.  374. 

58 — ^Draper  v.  Hoops,  135  111.  App. 
388. 
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Lands  which  were  described  as  ^Hwo  entire  sections  of 
land  in  the  Marine  settlement  and  State  of  Illinois,  and 
patented  to  said  John  Bice  Jones/'  the  description  was 
held  sufficient,  since  the  locality  was  well  known,  and,  upon 
the  examination  of  the  proper  records,  it  could  be  ascer- 
tained which  two  sections  of  land  had  been  so  patented.*^ 

A  description  of  the  property  conveyed  by  a  deed  was 
of  certain  lots  in  **Frye's  Addition  to  Peoria'*  instead  of 
Smith  Fry's  Addition,  and  it  was  held  that  an  objection 
thereto  was  too  technical,  as  it  appeared  that  there  was  only 
one  Frye  's  Addition.** 

So  a  description  of  the  land  in  a  deed  as  the  **N.  E.  14  > 
17, 15  N.  6, "  was  held  to  be  sufficiently  clear  and  certain  to 
convey  the  land.  All  persons  dealing  with  the  land  would 
doubtless  understand  it.** 

Where  the  property  is  fully  described  by  a  proper  sec- 
tion, town  and  range  it  is  sufficient ;  there  is  only  one  sec- 
tion in  the  State  of  Illinois  answering  this  description,  and 
a  misrecital  of  the  proper  county  will  not  operate  to  defeat 
the  title.** 

Where  a  grantee,  by  the  consent  of  the  grantor,  is  per- 
mitted to  take  possession  of  premises  within  the  general 
terms  of  the  description  and  occupy  and  make  permanent 
improvements  on  them,  the  grantor  will  be  estopped  to  urge 
the  uncertainty  of  the  description,  and  a  court  of  equity 
will  compel  the  execution  of  a  deed  properly  describing 
the  land  intended.** 

Where  the  premises  in  a  deed  refers  to  one  of  the  par- 
ties to  the  deed  as  being  of  a  certain  city,  in  the  State  of 
Illinois,  and  the  description  of  the  property  refers  to  it 
as  being  in  a  certain  subdivision  of  the  same  city,  a  ref- 
erence back  to  the  residence  of  the  party  is  sufficient  to 

61— Choteau  v.  Jones,  11  lU.  300;  64— Burna  v.  Curran,  282  111.  476. 

Koelling  v.  People,  196  lU.  353.  65 — Chicago    ft    A.    B.    R    Co.    v. 

62— Langloia  v.  Cameron,  201  111.  Langer,  288  lU.  16.    Citing  Purinton 

301.  V.  Northern  111.  B.  B.  Co.,  46  111.  297. 

63— Bowen  v.  Prout,  62  lU.  354. 
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indicate  the  county  and  State  in  which  the  premises  are 
located.*^ 

The  law  is  well  settled  that  a  conveyance  of  a  lot  abut- 
ting upon  a  street,  in  case  of  a  common  law  dedication,  by 
operation  of  law  carries  with  it  the  fee  of  the  land  under- 
lying the  street  to  its  center,  subject,  however,  to  the  public 
easement;  and  this  is  true,  although  the  conveyance  de- 
scribes the  premises  conveyed  by  lot  and  block  number,  un- 
less the  title  to  the  street  is  expressly  reserved  to  the 
grantor  or  specifically  excluded  from  the  grant;  and  the 
intent  to  exclude  the  street  must  appear  from  the  language 
of  the  deed,  as  explained  by  surrounding  circumstances." 

The  record  of  a  deed  is  constructive  notice  only  as  to 
parties  holding  in  the  same  chain  of  title,  and  a  purchaser 
is  not  required  to  examine  every  record  that  might  by  some 
possibility  affect  the  real  estate  before  he  can  safely  take 
a  title-  Where  a  description  in  a  conveyance  in  a  chain 
of  title  is  erroneous  and  the  error  is  apparent  on  the  face 
of  the  instrument  and  of  such  a  character  as  would  lead  a 
purchaser  to  make  inquiry  as  to  the  land  intended  to  be 
described,  and  an  inquiry  would  lead  him  to  a  knowledge 
of  the  true  condition  of  the  title  he  will  be  held  to  have  such 
knowledge.  But  the  record  of  an  instrument  affecting  the 
title  to  land  is  constructive  notice  only  in  so  far  as  the  land 
is  correctly  described  unless  it  is  apparent  from  the  record 
that  there  is  a  misdescription.®* 

Where  a  deed  in  the  description  of  the  land  refers  to 
another  deed  for  a  more  perfect  description  it  is  essential 
that  the  deed  referred  to  be  introduced  in  evidence.  If  it 
is  so  introduced  the  description  of  the  land  therein  is  **read 
ih,^'  as  it  were,  to  the  deed  referring  to  it,  the  same  as  if 
eniibodied  in  the  description  of  the  land  contained  in  the 
deed  referring  to  it.    If  the  description  of  the  land  offered 

66— Wilder  v.  Aurora,  D.  &  B.  E.  6»— Thorpe  v.  Helmer,  275  HI.  86; 

T;  Go.,  216  HI.  493.  Morrison  v.  Miles,  270  HI.  41. 

67— Brewster  v.  Cahill,  199  111.  309. 
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in  evidence  is  defective,  and  the  deed  to  which  reference 
therein  is  made,  is  not  offered  in  evidence  the  uncertainty 
in  the  description  remains,  and  such  defective  deed  is  ineffi- 
cient as  color  of  title.®* 

§  1309.  Conveyances  Void  for  Unoertadnty  in  Description 
—Where  the  description  of  the  premises  conveyed  is  so 
uncertain  and  indefinite  that  they  cannot  be  located  the 
conveyance  is  void  for  that  reason.  So  where  the  deed  is 
for  a  certain  number  of  acres  out  of  a  certain  tract  of  land, 
without  specifying  the  part  out  of  which  it  is  to  be  taken > 
the  deed  is  void  for  uncertainty,  because  the  land*  cannot 
be  located.''* 

§  1310.  Defective  Descriptions  of  Exceptions  Are  Void — 
A  deed  which  conveys  lands  by  a  correct  description  is  not 
void  because  of  an  attempted  exception  of  a  quantity  of 
land  therefrom  by  a  description  which  is  uncertain  and 
defective.  If  the  attempted  description  of  the  lands  pro- 
posed to  be  exempted  is  defective  so  as  to  render  them  in- 
capable of  designation,  then  the  exemption  is  void,  and 
nothing  is  exempted.'* 

But  it  had  previously  been  held  that  a  deed  conveying  a 
certain  tract  of  land,  *  *  except  the  southeast  corner, ' '  is  also 
void  for  uncertainty.  That  the  excepted  tract  not  being 
ascertainable,  it  is  of  course,  uncertain  what  remained  to 
be  conveyed.!'* 

In  the  Attebery  case  no  reference  is  niade  to  AUeman 
case. 

§1311.  Ambiguities  in  Descriptions — ^Where  it  appears 
that  there  is  a  latent  ambiguity  in  the  deed  made  manifest 
by  extrinsic  evidence,  parol  evidence  may  be  admitted  for 
the  purpose  of  making  an  identification  of  the  lands  alien- 
ated.   Parol  evidence  is  always  admissible  to  explain  a 

8^— Allmendinger  v.  McHie,  189  lU.  71— Attebery  v.  Blair,  244  111.  363. 

308.                                  ^  72 — AUeman  v.  Hammond,  209  111. 

TO-Shackleford  v.  Bailey,  35  HI.  70. 
387;  Chicago  &  A.  B.  B.  Co.  v.  Lali- 
ger,  288  HI  16. 
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latent  ambiguity,  and  show  what  property  was  intended  to 
be  conveyed  by  the  deed. 

In  cases  of  latent  ambiguity  evidence  is  received,  not 
for  the  purpose  of  importing  into  the  writing  an  intention 
not  expressed  therein,  but  simply  for  the  purpose  of  eluci- 
dating the  meaning  of  the  words  employed ;  the  duty  of  the 
court  is  to  declare  the  meaning  of  what  is  written  in  the 
instrument.''* 

Premises  described  as  the  ** north  side'*  of  a  lot  means 
the  north  half  of  the  lot;  and  the  "east  end"  of  a  tract  of 
land  m^ans  the  east  half  of  the  tract ;  and  the  *  *  west  side ' ' 
of  a  quarter  section  describes  the  west  half  of  the  quarter 
section.'* 

It  is  not  necessary  in  a  conveyance  of  any  parcel  of  land 
that  it  should  be  called  by  any  particular  name.  It  is  only 
necessary  that  the  description  should  be  such  as  to  iden- 
tify the  property.  Critical  accuracy  in  the  description  is 
not  essential.  So,  where  in  a  certain  block  there  are  two 
lots  of  the  same  number,  one  in  the  original  subdivision, 
and  the  other  in  a  subdivision  of  certain  lots  in  the  block, 
and  the  record  shows  that  a  certain  party  is  the  owner  of 
one  of  these  lots  and  that  he  has  no  title  whatever  to  the 
other  lot,  it  is  plain  that  in  his  deed  describing  his  prop- 
erty by  number  of  the  lot  no  reasonable  man  could  fail  to 
identify  the  property  conveyed  by  his  deed,  and  such  a  deed 
is  sufficient  without  reformation.''^ 

§  1312.  Two  Descriptions  Not  Corresponding— If  a  deed 
contains  two  descriptions  of  the  land  conveyed,  which  do 
not  coincide  or  agree  with  one  another,  the  grantee  is  at 
liberty  to  elect  to  take  by  that  description  which  is  most 
favorable  to  him.''® 

73— Bradish  v.  Yocum,  130  IlL  386.  76— Sharp    v.    ThompBon,    100    111. 

74r— Chiniquy  v.  People,  78  111.  570 ;  447 ;  Peoria  &  P.  U.  By.  Co.  v.  Tamp- 

Winslow  V.  Cooper,  104  111.  235;  Hill  lim,  156  111.  285;  Ely  v.  Brown,  183 

V.  Blackwelder,  113  111.  283.  111.  575 ;  Casler  v.  Byers,  129  IlL  657. 

75— Bowen  v.  Galloway,  98  111.  41. 
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§1313.  Desdiptioiui  by  Metes  and  Bounds— The  law  is 

well  settled  that  where  a  deed  contains  two  descriptions, 
each  of  which  is  in  itself  complete,  one  describing  the  land 
conveyed  and  the  other  by  metes  and  bounds,  in  case  of  con- 
flict of  description  the  one  by  metes  and  bounds  will  con- 
trol and  that  by  quantity  will  be  rejected.  The  quantity  of 
land  mentioned  in  a  deed  as  being  the  number  of  acres  con- 
veyed must  yield  to  the  boundaries  contained  in  the  de- 
scription, and  if  inconsistent  with  the  actual  area  of  the 
premises  as  thus  ascertained  it  wiU  be  rejected.''^ 

§1314.  Discrepancy  as  to  Quantity  or  Number  of  Acres 
Conveyed— On  a  sale  of  land  by  its  proper  numbers  or  other 
specific  description  by  which  its  boundaries  are  made  cer- 
tain, for  a  sum  in  gross,  the  boundaries,  when  asciertained, 
will  control  in  case  of  a  discrepancy  as  to  the  quantity  or 
number  of  acres;  in  such  case  neither  the  purchaser  nor 
vendor  will  have  a  remedy  against  the  other  for  any  ex- 
cess or  deficiency  in  the  quantity  stated,  unless  such  excess 
or  deficiency  is  so  great  as  to  raise  the  presumption  of 
frand. 

In  the  absence  of  any  fraudulent  representations  on  the 
sale  of  a  tract  of  land  by  metes  and  bounds,  for  a  gross 
sum  neither  party  will  be  bound  by  a  statement  as  to  the 
quantity  or  number  of  acres  contained  in  the  tract,  except 
when  such  statement  is  exprlBSsly,  or  by  necessary  implica- 
tion made  the  essence  of  the  contract. 

But  if  th^  selleir  warrants  the  tract,  either  expressly  or 
hy  necessary  implication,  to  contain  a  certain  number  of 
afcresj  or  when  the  sale  is  by  the  acre,  and  the  seller  makes 
a  misrepresentation  as  to  the  number,  he  will,  as  in  any 
other  case  of  a  breach  of  a  contract,  be  liable ;  and  in  an 
action  by  him  for  the  purchase  money,  the  amount  of  the 
deficit  at  the  contract  price  may  be  recouped.^ 

§  1315.  A  Shortage  in  Lands^  resulting  from  the  fact  that 
the  commissioners  in  partition  overestimated  the  acreage 

77— Seeders  v.  Shaw,  200  lU.  93.  7S— Wadhams  v.  Swan,  109  IH.  46. 
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of  the  tract  to  b^  partitioned,  will  not  be  allowed  to  fall  on 
only  one  of  the  two  tracts  set  off,  but  will  be  apportioned 
between  both  and  the  division  line  located  accordingly.'* 

§  1316.  LaxLdfl  Bounded  by  Waters  and  Other  MonnmeiLts 
— The  general  doctrine  that  grants  of  land  bounded  by  a 
river  or  their  margins,  above  tide  water,  carry  the  exclu- 
sive right  and  title  of  the  grantee  to  the  center  thread  of 
the  current,  unless  the  terms  of  the  grant  clearly  denote 
the  intention  to  stop  at  the  margin  of  the  river,  has  been 
too  long  established  and  too  firmly  adhered  to  by  the  courts, 
to  be  now  questioned. 

But  it  is,  however,  said  that  this  is  but  a  presumption, 
for  one  man  may  own  the  bed  of  such  a  stream,  and  another 
may  own  the  banks ;  that  where,  in  a  deed  conveying  land, 
the  boundary  is  limited  to  the  banks  of  the  stream,  instead 
of  bounding  it  along  or  on  the  stream,  the  presumption  must 
fail,  and  the  party  must  be  controlled  by  the  terms  of  the 
deed.  The  question  of  intention  must  be  settled  by  the 
language  of  the  deed  and  all  the  attendant  circumstances 
in  evidence,  and  not  merely  by  the  letter  in  the  descriptive 
part  of  the  deed.** 

A  conveyance  of  premises  abutting  upon  a  street  in  the 
case  of  a  common  law  dedication,  by  operation  of  law,  car- 
ried with  it  the  fee  of  the  land  underlying  the  street  to  the 
center  of  the  street,  subject  to  the  public  easement;  and 
this  is  true  although  the  conveyance  describes  the  premises 
conveyed  by  the  lot  or  block  number  only,  unless  the  title 
to  the  street  is  expressly  reserved  to  the  grantor  or  spe- 
cifically excluded  from  the  grant,  and  the  intent  to  exclude 
the  street  must  appear  from  the  language .  of  the  deed,  as 
explained  by  surrounding  circumstances.** 

79— <Jlayton  v.  Peig,  179  lU.  534.  81— HamUton  v.  Chicago,  B.  &  Q. 

80 — ^Piper  v.  Connelly,  108  111.  646;  B.  B.  Co.,  124  111.  235;  Thomsen  v. 

Hadden  v.  Shoutz,  15  HL  682;  Bock-  MeOormick,  136  lU.  135;  Hendersen 

well  v.  Baldwin,  53  111.  19;  Brook-  y.  Hatterman,  146  IlL  555;  Brewster 

Ijn  T.  Smith,  104  IlL  429;   Chicago  ▼.  Oahill,  199  HI.  309. 
▼.  Laflin,  49  111.  172;   Trustees  I.  & 
M.  Oanal  t.  Haven,  10  111.  548. 
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So  it  was  also  h^ld  that  a  line  '  Ho  a  road,  and  thence  by 
the  road ' '  was  evidence  of  a  grant  to  the  center  of  the  road, 
though  the  measurement  of  the  distances  given  only  ex- 
tended to  the  side  of  the  road.** 

If,  however,  the  government  surveyor  establishes  a  mon- 
ument, marking  the  boundary  of  the  land  between  it  and 
the  bank  of  the  river  and  the  field  notes  show  that  a  line 
was  run  between  the  river  and  such  monument,  then  such 
line  would  form  the  boundary  of  the  land. 

But  a  meander  line,  which  is  run  for  the  mere  purpose  of 
ascertaining  the  quantity  of  land  in  a  fraction,  cannot  be 
regarded  as  a  boundary  line.** 

§1317.  Navigable  Streams  Under  the  Common  Law- 
While  it  is  true  the  Mississippi  river  is  a  navigable  stream 
in  fact,  and  has  so  been  declared  and  treated  for  years,  yet 
it  is  not  such  a  stream  as  is  termed  by  the  common  law  navi- 
gable, is  beyond  controversy. 

At  common  law,  only  arms  of  the  sea  and  streams  where 
the  tide  ebbs  and  flows  are  regarded  as  navigable.  As 
early  as  1842,  it  was  held  that  the  Mississippi  was  not  a 
navigable  stream,  under  the  common  law  definition  of  nav- 
igable waters,  and  no  reason  is  perceived  for  now  changing 
the  rule  announced.** 

It  seems  to  be  the  well  settled  law  of  the  country,  that  the 
owner  of  land  bordering  upon  a  river  not  navigable  at  com- 
mon law,  such  as  the  Mississippi  river,  will  be  entitled  to 
claim  to  the  center  of  the  current  of  the  stream.  This  doc- 
trine was  settled  in  this  State  at  an  early  day,  and  adhered 
to  ever  since.** 

§1318.  Owner  of  Lands  Bordering  on  Waters  Entitled 
to  Accretions — ^An  owner  of  the  fee,  or  a  lessee  of  land,  bor- 

82— Piper  v.  ConneUy,  108  111.  646;  84— Houek  v.  Yates,  82  lU.  179. 

Miller  ▼.  Beeler,  25  IlL  163;  Kamp-  85— -Middleton  v.  Pritchard,  3  Scam 

kouae  v.  Gaffner,  73  HI.  453.  510;  Chicago  ft  P.  R.  R.  Co.  v.  Stein, 

83— Honck  t.   Yates,  82  111.   179:  75  111.  41 ;  Cobb  v.  Lavelle,  89  111.  331. 
Trustees,  I.  ft   M.   Canal  v.   Haven, 
10  III.  548. 
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dering  on  a  river,  not  navigable  under  the  common  law,  is 
entitled  to  the  possession  of  the  accretions  thereto  caused 
by  the  receding  of  the  stream,  or  a  change  in  its  current, 
even  though  the  bank  of  the  stream  is  named  as  the  bound- 
ary of  the  premises.** 

The  grantee  becomes  the  riparian  owner  and  his  grant 
extends  to  the  center  of  the  current,  and  all  accretions  be- 
long to  him,  both  by  the  common  law  and  the  civil  law.  So, 
if  by  the  gradual  washing  away,  his  lands  become  dimin- 
ished, that  would  be  a  loss  incident  to  the  purchase.  And, 
if,  on  the  other  hand,  by  gradual  deposits  from  the  river, 
the  stream  recedes,  he  will  be  entitled  to  claim  the  deposits 
so  farmed,  and  the  boundaries  of  his  land  will  be  thus  ex- 
tended.*'' 

The  owner  of  adjoining  land  has  the  title  to  land  formed 
by  accretions,  and  this  is  the  law  as  to  the  sea  where  the 
king  or  State  owns  the  bottom  of  the  sea,  or  on  large  in- 
land lakes,  such  as  Lake  Michigan,  as  well  as  on  the  nav- 
igable and  non-navigable  rivers,  the  owners  being  often 
losers  by  the  breaking  in  of  the  sea,  or  at  charges  to  keep 
it  out,  this  possible  gain  is,  therefore,  a  reciprocal  consid- 
eration for  such  possible  charge  or  loss. 

This  right  is  not  mainly  based  upon  the  right  to  the  title 
to  the  submerged  lands,  but  largely,  if  not  chiefly,  upon  the 
right  of  access  to  the  water,  otherwise  the  owners  of  land 
by  losing  the  right  of  frontage  by  accretions  be  barred  of 
a  valuable  right  for  which  there  would  be  no  adequate 
redress.  This  is  a  valuable  right  and  cannot  be  taken  from 
the  shore  owner  without  just  compensation  being  made 
therefor. 

By  the  common  law,  alluvion  is  the  addition  made  to 
land  by  the  washing  of  the  sea,  a  navigable  river  or  other 
stream,  whenever  the  increase  is  so  gradual  that  it  cannot 
be  perceived  at  any  one  moment  of  time. 

85-_Oobb  V.  Lavelle,  89  111.  331 ;  87— Houck  v.  Yates,  82  111.  179. 

Eutz  V.  Kehn,  143  HI.  558;   Grififen 
▼.  Johnson,  161  IlL  377. 
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It  is  clear  from  the  reasoning  and  conclusion  of  the  cases 
that  the  true  boundary  line  of  lands  bordering  on  Lake 
Michigan  is  the  line  where  the  water  usually  stands  when 
unaffected  by  storms  or  other  disturbing  causes,  and  not 
the  high  water  mark. 

The  riparian  owner  will  not  be  permitted  to  increase 
his  estate  by  himself  creating  an  artificial  condition  for  the 
purpose  of  effecting  such  an  increase,  and  the  doctrine  of 
accretions  does  not  apply  to  land  reclaimed  by  man  through 
filling  in  land  once  under  water  and  making  it  dry. 

A  shore  owner  has  no  right  to  increase  the  boundaries  of 
his  premises  by  building  out  into  the  water  for  that  pur- 
pose, and  that  the  only  right  that  he  has  is  under  the  com- 
mon law  to  access  to  the  water  and  the  right  to  natural 
accretions. 

Lands  covered  by  the  waters  of  Lake  Michigan  belong 
to  the  State  and  a  shore  owner  has  no  right,  by  any  devise 
or  scheme  whatever,  to  extend  his  boundaries  beyond  the 
water's  edge,  and  when  he  does  so  an  injury  is  inflicted 
upon  the  rights  of  the  State,  w^hich  may  be  inquired  into 
and  abated  by  a  court  of  equity  on  the  application  of  the  At- 
torney General. 

Where,  however,  the  accretion  is  due,  wholly  or  in  part, 
to  artificial  causes,  not  the  act  of  the  party  owning  the 
original  shore  land,  the  decisions  hold,  and  justice  would 
seem  to  require,  that  the  same  rule  should  prevail  as  to 
ownership  of  the  accretion^  as  prevails  in  case  of  accre- 
tions formed  solely  by  natural  causes. 

To  estop  an  owner  of  land  adjoining  waters  from  claim- 
ing the  benefit  of  accretions  thereto  caused  by  artificial 
means  erected  or  caused  by  third  parties  he  must  be  more 
than  a  mere  passive  lookeron  as  to  the  erection  of  such 
artificial  means  which  may  aid  in  causing  the  accretions." 

88— Bnindage    ▼.    Knox,    279    IH. 
450;  LoTington   v.   St.  Clair  Co.,  64 

in.56. 


1060  The  Law  of  Real  Pbopebty — ^Illinois 

§1319.  Locating    Premises    Described    in    Docoment — 

Where  the  evidence  shows  that  the  complainant  located  the 
lots  in  controversy  by  measuring  with  a  ten-foot  pole  from 
the  comer  of  the  block  in  which  they  are  located,  and  then 
fenced  the  same  by  posts  and  a  wire  fence,  and  there  is  no 
evidence  that  he  did  not  correctly  locate  the  lots,  such  evi- 
dence is  su£Scient  to  show  prima  facie  the  location  of  the 
premises  enclosed  with  those  described  in  the  deed  of  the 
complainant.  The  location  of  a  town  lot  may  be  fixed  by 
witnesses  from  hearsay,  or  common  repute,  independent  of 
any  plat.** 

A  description  of  land  is  to  be  determined  by  the  court 
from  the  construction  of  the  language  used,  but  the  actual 
location  of  the  property  is  a  question  for  the  surveyor.** 

§1320.  HomontaJ  Ownership — ^Where  one  person  owns 
so  much  of  a  tenement  as  is  above  the  ground  floor,  through 
which  there  is  a  partition  wall  extending  from  the  founda- 
tion of  the  building  to  the  top  of  the  same,  and  another  per- 
son owns  the  ground  floor  of  the  tenement,  the  former  has 
the  right  to  have  his  portion  of  the  tenement  supported  by 
the  partition  wall,  and  the  removal  of  such  wall  by  the 
owner  of  the  ground  floor  will  be  an  inf ringment  upon  the 
rights  of  the  owner  of  the  upper  floor,  for  which  he  may 
maintain  an  action  for  the  damages  sustained  by  him  in  the 
removal  of  the  wall.*^ 

§  1321.  Extrinsic  Evidence  Admissible  to  Show  Lands  to 
Be  Conveyed — Where  it  appears  from  a  description  of  the 
land  devised,  though  full,  certain  and  explicit  on  the  face 
of  the  will,  but  is  in  fact  partly  false  and  the  testator  did 
not  own  the  land,  extrinsic  evidence  may  be  heard,  not  to 
add  to  or  change  the  words  of  the  will,  but  to  show  the  sit- 
uation of  the  testator's  property,  and  to  enable  the  court 
to  apply  the  words  to  the  subject  matter  in  view  of  the 

89 — Judson  ▼.  Olos,  249  111.  82.  91— McGonnell   v.   Kibbe,   33   III. 

90 — Cicero  v.  Chicago,  B.  &  Q.  R.      175. 
R.  Co.,  270  111.  606. 
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(drcomBtaiices  surrounding  the  testator  at  the  time  of  the 
execution  of  the  will ;  and  if  enough  remains,  after  striking 
out  the  false  part  of  the  description,  to  identify  the  prop- 
erty the  testator  intended  to  convey,  his  intention  will  be 
given  effect. 

Where  a  testator  describes  property  devised  by  township, 
range,  section  and  quarter  section  but  does  not  locate  it  in 
the  correct  section  or  range,  or  the  like,  the  weight  of  au- 
thority is  that  extrinsic  evidence  is  admissible  to  show 
exactly  what  real  estate  the  testator  owned  under  this  view, 
if  he  owns  any  real  estate  which  corresponds,  in  part,  to  the 
description  in  the  will,  the  court  will  reject  the  incorrect 
part  of  the  description  and  will  pass  the  realty  conveyed  by 
the  correct  description. 

The  court,  however,  has  no  power  to  reform  a  will,  and 
correct  a  mistake  therein  by  inserting  or  changing  words, 
and  where  after  rejecting  the  repugnant  words,  enough 
does  not  remain  to  leave  the  description  which,  when  read 
in  the  light  of  the  circumstances  surrounding  the  testator 
at  the  time  of  the  execution  of  the  will,  sufScient,  without 
inserting  words  not  found  in  the  will,  to  identify  the  prop- 
erty which  is  claimed  the  testator  intended  to  devise,  the 
correction  will  not  be  made.** 

§  1322.  Parol  Evidence  Admissible  to  Locate  Premises— 
The  location  of  a  town  lot  may  be  fixed  by  a  witness  from 
common  repute,  irrespective  of  any  plat.** 

§  1323.  Powers  of  Courts  of  Equity  to  Gorrect  Erroneous 
Descriptions  in  Oonveyajices — ^Undoubtedly  a  court  of 
equity  has  the  power  to  correct  erroneous  descriptions  in 
conveyances  where  a  proper  case  is  made  therefor  in  the 
pleadings,  supported  by  proper  evidence.  But  where  the 
contract  and  the  bill  describe  the  land  in  an  imperfect  man- 
ner, and  there  is  no  averment  in  the  bill  of  a  mistake  in  the 
description  of  the  land,  or  a  prayer  for  its  correction,  a 

9a— CoUina  v.  Oapps,  235  IlL  560;  93— Holbrook  v.  Debo,  99  lU.  372. 

Page  on  WUls,  See.  819. 
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court  of  chancery  has  no  power  to  correct  the  mistake  by 
a  decree  to  that  effect.  The  decree  must  conform  to  the 
case  made  by  the  bill.** 

§  1324.  A  Party  May  Not  Take  Advanta^fe  of  His  Own 
Wrong  in  Conveyances — So  where  a  party  by  mistake  con- 
veys a  tract  of  land  which  he  did  not  intend  to  convey,  and 
his  grantee,  in  ignorance  of  such  mistake  encumbers  the 
land  conveyed  by  mortgage,  and  the  original  grantor,  in 
violation  of  his  agreement  with  the  mortgagee,  makes  a 
conveyance  of  the  right  tract  to  the  original  grantee,  and 
secured  from  him  a  reconveyance  of  the  tract  covered  by 
mistake,  so  that  the  mortgagee  cannot  have  his  mortgage 
placed  upon  the  proper  tract  of  land,  on  which  it  was  in- 
tended to  be  placed,  such  a  grantor  cannot,  in  a  court  of 
equity  have  the  mortgage  set  aside  as  a  cloud  upon  his 
title,  where  the  mortgagee  has  acted  in  good  faith  and  with 
proper  care.  The  original  grantor  cannot  escape  tlie  loss 
which  has  been  caused  by  his  own  negligence  in  the  first 
instance,  followed  by  his  own  deliberate  act  of  putting  it 
in  the  power  of  the  original  grantee  to  convey  the  property 
originally  intended  to  be  conveyed  to  innocent  parties,  with- 
out notice  of  the  rights  of  the  mortgagee.** 

§  1325.  Reducing  Granting  Words  to  Less  Than  a  Fee- 
Where  the  only  granting  words  in  a  deed  are  *  *  convey  and 
warrant, '  ^  the  grantor  may  reduce  the  estate  of  a  grantee 
to  less  than  a  fee  simple  by  inserting  words  of  limitation 
after  the  description  of  the  premises.  The  rule  stated  in 
Cover  V.  James,  217  111.  309,  is  followed;  and  the  case  of 
Palmer  v.  Cook,  159  111.  300,  is  overruled  in  so  far  as  it  con- 
flicts with  the  former  case.** 

§1326.  Exceptions  and  Reservations  in  Deeds — ^If  the 
grantor  wishes  to  except  anything  out  of  what  he  may,  in 
general  terms,  have  granted,  it  Jb  proper  that  such  excep- 
tion should  follow  the  description  of  the  thing  granted,  and 

94 — 2  Wash,  on  Real  Prop.  639.  96 — ^Bauman  v.  StoUer,  285  lU.  480  ; 

95-— Teck  v.  Crum,  122  -111.  267.  Morton  v.  Babb,  251  111.  488. 
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it  comes,  therefore,  nnder  the  hfead  of  the  premises  in  the 
deed  As  an  exception,  is  the  taking  of  something  out  of 
the  thing  granted  which  would  otherwise  pass  by  the  deed, 
it  may  be  said  that  it  ought  to  be  stated  and  described  as 
fully  and  accurately  as  if  the  grantee  were  the  grantor  of 
the  thing  excepted.  It  must  be  a  part  of  the  thing  included 
in  the  grant  and  be  taken  out  of  it ;  in  this  respect  it  differs 
from  a  reservation  which  is  always  some  new  right  not 
in  esse  at  the  making  of  the  grant.  Exceptions  are  often 
made  in  the  form  of  reservations  where  the  thing,  not  in- 
tended to  pass  by  the  deed,  is  then  in  existence. 

An  exception  must  not  be  repugnant  to  the  grant ;  if  it  is, 
it  is  void.*^ 

§1327.  DistinctioiDS  Between  Exoeptiionfl  aoid.  Reserva- 
tions  in  Deeds — ^It  is  sometimes  difficult  to  distinguish  be- 
tween an  exception  and  a  reservation  in  a  deed,  and  the 
words  ** reserving  and  excepting"  are  not  conclusive  of 
what  is  intended.  The  character  and  effect  of  the  provision 
itself,  in  which  such  words  occur,  must  determine  what 
was  intended.  An  exception  in  a  deed  withholds  from  its 
effect  some  part  or  parcel  of  the  thing  which,  but  for  the 
exception,  would  pass,  by  the  general  description,  to  the 
grantee.  A  reservation  in  a  deed,  on  the  other  hand,  is 
the  creation  of  some  new  right,  issuing  out  of  the  thing 
granted,  and  which  did  not  exist  before  as  an  independent 
right,  in  behalf  of  the  grantor,  and  not  to  a  stranger.** 

So  a  grantor  may  except  from  the  conveyance  specific 
portions  of  the  property  mentioned  in  the  general  descrip- 
tion of  the  property  conveyed.  But  he  may  by  reservation 
retain  the  right  of  way  over  the  premises  conveyed  by  the 
deed. 

A  reservation  should  be  carefully  distinguished  from  an 
exception;  the  difference  between  the  two  things  is  this:  by 
an  exception  the  grantor  withdraws  from  the  effect  of  the 

97—2  Wash,   on   Real  Prop.    639;  9S— Gould  v.  Howe,  131  111.  496. 

Bollard  V.  Snedmeier,  291  lU.  400. 
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grant  some  part  of  the  thing  itself  which  is  in  esse,  and 
included  in  the  general  terms  of  the  grant.  But  a  reserva- 
tion, though  made  to  the  grantor,  lessor  or  the  one  creating 
the  estate,  is  something  arising  out  of  the  thing  granted 
not  then  in  esse,  or  some  new  thing  created  or  reserved, 
issuing  out  of  the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  anything  issuing  out  of  another  thing. 
The  terms  ''reserve'*  and  '* reservation, * '  however,  are 
often  used  as  synonymous  with  " except'*  and  ''exception'' 
when  the  thing  to  be  thereby  secured  to  the  grantor  is  a 
part  of  the  granted  premises,  and,  when  thus  used,  they  are 
to  be  construed  accordingly.  The  term  in  the  English 
books  applies  chiefly  to  rents  or  something  in  the  nature 
of  rents,  but  in  this  country  the  thing  reserved  is  fre- 
quently an  easement,  privilege,  or  benefit,  out  of  the  prem- 
ises granted,  other  than  and  different  from  the  thing 
granted. 

A  reservation  must  be  to  him  who  made  the  deed  and 
not  to  a  stranger.  And  a  reservation  being  equal  to  a 
grant  there  must  be  proper  words  of  limitation  and  in- 
heritance, if  the  grantor  intends  to  secure  it  to  himself 
and  his  heirs,  or  extend  the  enjoyment  beyond  his  own  life. 
A  reservation  must. also  be  out  of  the  thing  granted  and 
not  another.  A  reservation  is  usually  done  by  a  clause  in 
the  reddendum.** 

A  reservation  of  "the  full  and  entire  profits"  of  land 
for  life  does  not,  in  any  correct  sense,  either  popular  or 
technical,  reserve  any  part  of  the  estate  or  body  of  the 
land  itself,  but  only  the  "profits"  arising  out  of  such  use 
as  may  be  made  of  the  property  without  impairing  the 
freehold  estate.  Such  a  reservation  will  not  authorize  the 
sale  of  the  property  itself  or  any  portion  of  it,  as  timber 
growing  upon  it,  and  have  the  proceeds  regarded  as 
"profits."  1 

99— Wash,  on  Real  Prop.  645-647. 
1— Btewart  v.  Wood,  48  111.  App. 
378. 


Conveyances — Title  by  Aiienation  1065 

§  1328.  The  Habendmn  Clause  is  ''To  Have  and  To  Hold" 
the  said  estate  to  the  grantee,  etc.  The  habendum  clause 
in  a  deed  was  formerly  used  to  define  and  limit  the  estate 
taken  by  the  grantee  by  the  deed  in  the  property  conveyed. 
In  modem  times  this  office  is  usually  performed  by  the 
granting  clause,  so  that  now  the  habendum  has  degenerated 
into  almost  a  useless  form,  and  is  essential  only  under 
certain  circumstances.* 

The  habendum  clause  cannot  perform  the  office  of  re- 
ducing a  fee  simple  estate  to  a  life  or  less  estate.  So  where 
a  fee  simple  was  devised  in  the  devisee  *'and  his  heirs  and 
assigns,"  it  is  not  limited  or  reduced  to  a  life  estate  by  a 
subsequent  habendum  clause  such  as  ''to  have  and  to  hold 
the  said  real  estate  to  my  said  wife  during  her  life.*' 

The  habendum  clause  in  a  deed  cannot  perform  the  office 
of  divesting  the  estate  already  vested  by  deed,  and  it  is 
void  if  it  be  repugnant  to  the  estate  granted. 

But  where  no  estate  is  mentioned  in  the  granting  clause, 
then  the  habendum  becomes  effective  to  declare  the  inten- 
tion, and  it  will  rebut  any  implication  which  would  other- 
wise arise  from  the  omission  in  this  respect  in  the  grant- 
ing clause. 

So  where  the  granting  clause  in  a  deed  merely  describes 
the  property,  but  does  not  define  the  nature  or  character 
of  the  estate  granted,  and  is  not  followed  by  any  language 
to  supply  what  is  omitted,  it  results,  by  legal  implication 
under  the  statute  relating  to  Conveyances,  that  the  estate 
conveyed  is  a  fee ;  but  where  the  habendum  describes  what 
estate  is  conveyed,  and  does  not  contradict  the  language  of 
the  granting  clause,  but  simply  supplies  what  is  omitted 
therefrom,  all  necessity  of  resorting  to  implication  to  as- 
certain the  intention  of  the  parties  is  removed.* 

The  words  in  the  habendum  are  mere  words  of  limita- 

a— Wheeler  v.  Wayne  County,  132  3— Riggin    v.    Love,    72    lU.    553; 

IlL  599;  Lambe  v.  Drayton,  182  111.       Welch  v.  Welch,  183  111.  237;   Cover 
110.  V.  James,  217  in.  309. 
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tioiiji  in  distinction  from  the  words  of  the  grant  which  are 
words  of  purchase.* 

While  the  habendum  clauses  may,  under  certain  circum- 
stances, as  where  the  granting  clause  does  not  mention  the 
estate  conveyed,  have  the  effect  of  explaining  and  declaring 
the  intent  of  the  grantor  as  to  what  interest  he  intended 
to  convey,  still,  when  it  is  irreconcilable  with  the  granting 
clause,  the  habendum  clause  is  to  be  rejected.  It  can  only 
affect  the  grant  when  it  can  be  construed  as  consistent 
with  the  granting  clause.' 

§1329  Repugnancy  Between  Granting  Clause  and  Ha- 
bendum— Sometimes  there  is  an  apparent  repugnancy  be- 
tween the  granting  part  of  the  deed  and  the  habendum,  in 
respect  to  the  estate  which  the  grantee  is  to  take  in  the 
property  granted,  which  courts  reconcile,  if  possible,  so 
as  to  give  effect  to  both.  But  if  the  language  of  the  grant 
be  definite  in  limiting  the  estate,  and  that  of  the  haben- 
dum is  clearly  repugnant  to  the  grant,  the  habendum  yields 
to  the  grant.* 

The  oflSce  of  the  habendum  is  to  limit  and  define  the 
estate  granted,  but  if  there  is  a  repugnancy  between  the 
granting  clause  and  the  habendum  the  former  must  pre- 
vail.^ 

Where  an  attempt  is  made  to  grant  an  estate  as  an  abso^ 
lute  estate  in  fee  simple  the  testator  or  grantor  cannot  by 
subsequent  apt  words  prevent  certain  consequences  of  own- 
ership of  property  attaching  thereto.  In  a  devise  of  land 
in  fee  simple  a  condition  against  alienation  is  void,  be- 
cause repugnant  to  the  estate  devised.  A  restriction, 
whether  by  way  of  condition  or  devise  over  or  against 
alienation,  although  for  a  limited  time  of  an  estate  in  fee 
is  likewise  void,  as  repugnant  to  the  estate  devised  to  the 

4—2  Wash,  on  Real  Prop.  641-4.  6 — 2  Wash,  on  Real  Estate,  612. 

5 — Googan  v.  Jones,  278  111.  279;  7— Morton  v.  Babb,  251  111.  488. 

Anderson  v.  Stewart,  285  111.  605. 
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first  taker,  by  depriving  him,  during  the  time,  of  the  in- 
herent power  of  alienation.* 

An  instance  of  a  repugnant,  and  therefore  void,  condi- 
tion may  be  found  in  the  doctrine  that  if  there  is  an  abso- 
lute bequest  of  property,  with  a  proviso  that  if  the  legatee 
dies  without  having  disposed  of  it  by  will  or  otherwise,  his 
interest  in  it  shall  cease  and  it  shall  go  over  to  another,  the 
gift  over  is  void  and  the  legacy  is  absolute.  The  rule  is 
the  same  both  as  to  real  and  personal  property.  If  either 
is  given  absolutely  the  limitation  over  is  void.  This  is  be- 
cause the  limitation  over  is  repugnant  to  the  nature  of  the 
estate  or  interest  first  given.  And  where  an  estate  is  given 
to  a  person  generally,  or  indefinitely,  with  power  of  dis- 
position, it  carries  a  fee ;  and  the  only  exception  to  this  rule 
is,  where  the  testator  gives  to  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and  annexes  to  it 
a  power  of  disposal.  In  that  particular  and  special  case 
the  devisee  will  not  take  an  estate  in  fee,  notwithstanding 
the  distinct  and  naked  gift  of  a  power  of  disposition  of 
reversion.  This  distinction  is  carefully  marked  and  settled 
by  the  cases. 

The  principle  here  stated  is  not  in  conflict  with  the  case  of 
Burgan  v.  Cahill,  55  HI.  160,  because  in  that  case  an  abso- 
lute power  of  disposal  was  not  given  to  the  party  to  whom 
the  property  was  first  devised;  the  principle  is  also  to  be 
distinguished  from  the  case  of  Glover  v.  Condell,  163  111. 
566,  because  in  that  case  the  will  conferred  no  power  of 
disposition  on  the  first  taker.' 

§  1330.  Distinction  Between  Deeds  and  Wills  Regarding 
Kepngnancy — The  rule  in  the  case  of  wills  that  where  there 
are  conflicting  clauses  in  the  will  the  latter  clause  shall 
prevail  is  reversed  in  the  case  of  deeds,  so  that  the  first  of 
two  repugnant  clauses  in  a  deed  shall  prevail.^® 

8~Jone8  V.  Port  Huron,  E.  &  T.  9— Wilson  v.  Turner,  164  111.  398. 

Cb.,  171  HI.  502.  10— Morton  v.  Babb,  251  lU.  488. 
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§  1331.  Conditions  in  Deeds — ^The  nature  and  character 
of  estates  upon  condition  have  been  heretofore  considered, 
and  it  is  only  necessary  to  add  here  that  such  a  clause,  if  it 
is  to  be  inserted  properly,  comes  next  in  order  after  the 
habendum." 

§  1332.  Restrictions  in  the  Use  of  Property— There  are 
at  least  two  methods  of  creating  restrictions  on  the  use  of 
property  by  a  purchaser.  One  is  by  express  covenants 
contained  in  the  deed,  and  the  other  is  by  the  recorded  plat 
of  the  subdivision  upon  which  is  noted  a  building  line  and 
a  purchaser  buys  a  lot  with  reference  to  the  plat.  The  two 
objects  of  a  building  line  restriction  are  to  secure  unob- 
structed light,  air  and  vision  for  the  lots  for  whose  benefit 
the  restriction  is  created,  and  to  secure  uniformity  in  the 
location  of  the  buildings  with  respect  to  the  street  line  for 
the  accomplishment  of  that  object.  (0 'Gallagher  v.  Lock- 
hart,  263  111.  489. )  Where  the  plat  of  a  subdivision  of  land 
into  blocks,  lots  and  streets  showing  a  building  line,  a  pur- 
chaser of  a  lot  according  to  the  plat  and  without  restrictions 
in  the  deed  takes  it  burdened  with  the  easement  in  favor  of 
the  other  lots  for  whose  benefit  the  building  line  was  estab- 
lished and  created." 

Where  a  proprietor  executes  and  records  in  the  recorder's 
office  of  the  county  an  instrument  in  writing  in  which  he 
provides  among  other  things  that  no  building  shall  be 
erected  on  any  of  the  lots  in  the  subdivision,  for  the  period 
of  twenty-five  years,  nearer  than  thirty-five  feet  to  the 
front  line  of  the  lots,  bay  windows,  porches  and  steps  ex- 
cepted, and  that  such  restrictions  should  be  inserted  in 
every  deed  of  conveyance  made  by  the  proprietor  and  should 
be  considered  as  covenants  running  with  the  land,  it  is  not 
necessary,  in  order  to  justify  the  interposition  of  a  court 
of  chancery,  to  prevent  the  violation  of  such  a  provision 
that  the  right  claimed  is  absolutely  necessary  to  the  en- 

11—2   Wash,   on  Eeal   Prop.   647;  12— Loomis  v.  CoUins,  272  111.  221. 

See  Chapter  on  '*The  Law  of  Real 
Estate  Primarily  Considered." 
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joyment  of  the  estate  granted;  it  is  sufficient  if  it  is  a 
benefit,  and  so  a  party  assuming  to  violate  such  a  restric- 
tion may  be  enjoined  from  so  doing  by  any  person  holding 
the  title  to  lots  within  the  subdivision.  And  no  part  of  the 
main  building,  such  as  swell  fronts  or  bay  windows  extend- 
ing from  the  foundations  to  the  roof,  which  extend  over  the 
building  line,  can  properly  be  called  a  porch,  so  as  to  bring 
it  within  the  exception  mentioned  in  the  instrument." 

It  is  fundamental  that  parties  seeking  to  enforce  restric- 
tions upon  the  use  of  property  in  the  nature  of  a  building 
line  must  have  some  right  and  interest  in  its  observance  by 
those  against  whom  they  seek  to  enforce  it.  It  must  have 
been  created  for  their  benefit,  individually  or  in  connection 
with  others.  The  right  or  interest  which  will  enable  a 
party  to  enforce  such  an  easement  must  be  clear.  Restric- 
tions upon  the  use  of  property  are  not  favored  in  the  law, 
and  where  the  right  to  enforce  them  is  doubtful  the  doubt 
will  be  resolved  against  the  restriction.  So  the  restriction 
by  a  building  line  on  some  of  the  streets  in  a  plat,  cannot 
be  intended  for  the  benefit  of  lots  fronting  on  other  streets 
in  the  plat. 

While  it  may  be  true  that  the  designation  of  a  building 
line  upon  a  plat  creates  an  easement  for  the  benefit  of  the 
property  fronting  upon  the  street  (Simpson  v.  Mikkelsen, 
196  HI.  575),  but,  like  a  street  dedicated  to  the  public  by 
statutory  dedication,  the  same  may  be  revoked  before  the 
acceptance  by  the  public  or  before  property  has  been  con- 
veyed with  reference  thereto,  or  where  a  grantor  in  his 
deed  modifies  or  limits  the  scope  or  duration  of  the  build- 
ing line  restriction  as  shown  by  the  plat,  then  the  modifica- 
tion in  the  deed  governs.  Such  deeds  are  contracts  between 
the  parties  having  effect  not  only  to  pass  the  title  but 
establishing  other  relations  and  conditions.** 

The  owner  of  a  certain  lot  conveyed  the  same  with  this 

la— BrandenWrg  ▼.  Lager,  272  HI.  14— tx>omifl  ▼.  Conins,  272  lU.  221. 

622. 


1070  The  Law  of  Real  Ppopbbty— Illinois 

clause  inserted  in  the  deed:  '*This  deed  is  granted  upon 
the  express  stipulation  that  no  building  be  erected  upon 
the  above  described  premises  prior  to  January  1,  1898, 
costing  less  than  $2,000,  the  necessary  outbuildings  of  any 
residence  excepted.  Said  second  party  also  agrees  not  to 
build  within  thirty  feet  of  the  north  line  of  said  premises.  *  * 
The  grfitntor  was  the  owner  of  all  the  lots  fronting  on  the 
street  in  the  same  block,  and  a  similar  clause  was  inserted 
in  all  of  the  deeds  of  lots,  executed  by  him,  fronting  on  the 
street,  and  he  sold  all  the  lots.  The  premises  so  conveyed 
were  afterwards  repurchased  by  the  grantor,  and  later  he 
conveyed  to  another  party  by  deed  containing  no  reference 
to  the  building  restrictions. 

Ih  a  suit  to  enforce  the  conditions  mentioned  in  the  deed 
first  executed  it  was  contended  by  the  defendant  that  the 
agreement  in  each  deed  was  personal  to  the  parties,  and 
not  a  covenant  running  with  the  land,  and  while  the  orig- 
inal grantee  of  the  deed  would  be  bound  by  it,  his  grantee 
would  not  be.  And  that  where  the  original  owner  again 
acquired  title  his  deed  thereafter  executed  containing  no 
such  restriction,  under  such  circumstances  the  original  re- 
striction would  not  be  binding  on  the  second  grantee. 

Where  there  is  a  general  plan  or  scheme  made  for  the 
benefit  of  each  purchaser  at  the  time  of  the  purchase  such 
plan  will  be  enforced  between  the  grantees  where  lots  are 
sold  and  agreement  made  with  each  purchaser  as  to  tire 
building  line,  where  the  agreement  is  intended  for  the  com- 
mon benefit  of  all  the  purchasers. 

Where  the  intention  is  manifested  by  the  character  of 
the  transaction,  each  party  interested  may  enforce  the  re- 
strictive agreement  against  each  of  the  others. 

The  decision  of  the  question  as  to  the  rights  of  the  parties 
does  not  depend  upon  the  question  whether  the  restriction 
is  a  covenant  running  with  the  land;  but  the  question  is 
whether  the  party  shall  be  permitted  to  use  the  land  in  a 
manner  inconsistent  with  the  contract  entered  into  by  the 
vendor  and  with  notice  of  which  he  purchased.    That  the 
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qnestion  does  not  depend  npon  whether  it  is  a  covenant 
ruiming  with  the  land  is  evident  in  this :  that  if  there  was 
a  mere  agreement  and  no  covenant  the  court  wonld  enforce 
it  against  the  party  purchasing  with  notice  of  it,  for  if 
an  equity  is  attached  to  the  property  hy  the  owner,  no  one 
purchasing  with  notice  of  that  equity  can  stand  in  a  differ- 
ent situation  from  the.  party  from  whom  he  purchased. 

The  right  to  enforce  this  restriction  upon  the  use  of  the 
land  is  based,  not  upon  the  agreement  made  with  the  sub- 
sequent purchaser,  but  upon  the  theory  that  each  purchaser 
buying  a  lot,  with  notice  of  the  general  plan  of  improve- 
ment impliedly  assents  thereto  and  can  be  compelled  to 
comply  therewith  at  the  suit  of  the  owner  of  any  other  lot, 
without  reference  to  the  order  in  which  the  lots  were  sold. 
An  owner  has  the  right  to  sell  his  property  upon  such  terms 
and  conditions  as  he  m^y  think  proper,  and  if  the  terms 
are  accepted  by  the  grantee,  and  are  not  objectionable  in 
law,  they  will  be  enforced  at  the  suit  of  one  in  whom  the 
right  is  vested.  If  a  subsequent  owner  has  taken  title  with 
notice,  either  actual  or  constructive,  of  a  binding  agreement 
between  the  grantor  and  the  original  owner,  establishing  a 
building  restriction  he  will  be  bound  by  it  and  equity  will 
enforce  it.  A  court  of  chancery  will  recognize  and  enforce 
agreements  concerning  real  estate  although  such  agree- 
ments are  not  expressed  with  technical  accuracy,  nor  is  it 
material  that  such  stipulations  should  be  binding  at  law 
or  that  there  should  be  privity  of  estate  between  the  par- 
ties in  order  to  warrant  equitable  relief.  Such  building 
restrictions  will  b^  enforced  in  equity  upon  equitable  prin- 
ciples, each  case  being  considered  upon  and  with  reference 
to  its  own  circumstances. 

Parties  dealing  with  the  property  are  charged  with  notice 
of  everything  showing  such  restriction  which  may  appear 
in  any  conveyance  in  the  chain  of  title. 

Although  the  property  may  be  repurchased  by  the  orig- 
inal grantor,  and  transferred  a  second  time  by  him,  without 
any  such  restriction,  it  is  not  perceived  how  that  would 
2  R.  p. — 12 
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change  the  legal  standing  of  the  parties.  The  original 
owner  when  he  repurchased  the  lots  was  in  the  same  posi- 
tion as  any  other  purchaser  in  the  chain  of  title,  and  had 
no  power  in  his  second  deed  to  change  the  effect  of  the 
original  deed  of  conveyance  containing  this  building  re- 
striction, executed  under  the  general  plan  and  with  the 
purpose  of  benefiting  the  other  lots. 

Equity  will  not,  as  a  rule,  enforce  a  building  restriction 
where  by  the  acts  of  the  grantor  who  imposed  it,  or  of  those 
who  derived  title  from  him,  the  property,  and  that  in  the 
vicinity,  has  so  changed  in  character  and  environment  and 
the  use  to  which  it  may  be  put  as  to  make  it  unfit  or  un- 
profitable if  the  restriction  is  enforced.  But  the  character 
and  condition  of  the  adjoining  property  must  have  been  so 
changed  as  to  render  the  building  restriction  inapplicable 
according  to  the  intent  and  spirit  of  the  contract.  But 
where  the  proof  fails  to  show  that  there  has  been  such  a 
change  as  to  the  character  of  the  neighborhood  the  com- 
plainant is  not  estopped  from  enjoining  the  contemplated 
improvement  which  violates  the  building  restriction." 

Restrictions  as  to  the  power  of  alienation  of  real  estate 
are  not  favored,  and  the  policy  of  this  State  has  always 
been  to  construe  such  restrictions  with  the  utmost  strict- 
ness, to  the  end  that  the  restraint  shall  not  extend  beyond 
the  express  restriction.  A  power  of  sale  will  be  implied 
where  the  language  of  the  instrument  shows  an  intention 
to  create  such  a  power,  or  where  such  power  is  necessary 
in  order  to  carry  out  its  provisions.  No  particular  form  of 
words  is  necessary  to  create  a  power  of  sale.  Any  words 
which  show  an  intention  to  create  such  a  power,  or  any 
form  of  instrument  which  imi)Oses  a  duty  upon  trustees 
which  they  cannot  perform  without  a  sale  will  necessarily 
create  a  power  of  sale  in  the  trustee." 

15— Wiegman  v.  Kusel,  270  III  520. 
16 — ^Ulinois  C.  M.  Society  v.  AmeT- 
ican  C.  M.  'Society,  277  HL  193. 
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In  determining  whether  there  has  been  a  violation  of 
the  restrictions  placed  upon  the  use  of  real  estate  the  set- 
tled rale  is,  that  if  the  intention  of  the  parties  to  create 
a  restriction  is  clearly  manifested  it  will  be  enforced  by  a 
court  of  equity,  but  restrictions  on  the  use  of  property 
owned  in  fee  simple  are  not  favored,  and  doubts  will  be,  in 
general,  resolved  against  them.  A  fee  simple  title  implies 
an  Tmlimited  right  to  user,  and  restrictions  upon  the  use 
by  contract  will  not  be  enlarged  or  extended  by  construc- 
tion." 

Another  case,  worthy  of  consideration,  involving  the  con- 
struction of  restrictions  in  deeds  in  regard  to  building  Unes, 
is  that  of  Hays  v.  St.  Paul  M.  E.  Cfhurch,  196  111.  633.  John 
A.  King  conveyed  to  the  First  Methodist  Church  certain 
lots  fronting  on  Ashland  Avenue,  in  the  City  of  Chicago. 
The  deed  contained  this  provision :  *  *  Provided,  however, 
and  this  conveyance  is  made  strictly  subject  to  the  condi- 
tion, that  no  building  or  structure  shall  be  built  or  erected 
on  the  land  herein  described  and  conveyed,  further  east  or 
nearer  Ashland  Avenue  than  is  the  building  or  house  im- 
mediately south  of  said  property.''  By  subsequent  deeds 
the  title  became  vested  in  the  St.  Paul  M.  E.  Church,  but  in 
them  no  reference  was  made  to  the  restriction  contained 
in  the  King  deed. 

The  St.  Paul  church  afterwards  commenced  a  structure 
which  violated  the  terms  of  the  restriction.  Nellie  King 
Hays  was  the  daughter  of  John  A.  King,  and  prior  to  his 
conveyance  to  the  church  he  had  conveyed  the  property 
immediately  south  of  the  church  property  to  her,  upon 
which  was  a  house,  occupied  as  a  residence. 

After  the  church  commenced  its  structure  Mrs.  Hays 
filed  a  bill  claiming  the  right  to  enforce  the  restriction  con- 
tained in  the  King  deed  as  being  for  the  benefit  of  her 
house  and  lot,  asked  the  court  to  enjoin  the  church  from 
constructing  or  erecting  on  its  property  any  building  or 

17— Ooduan  v.  Bailey,  271  HI.  145. 
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structure  further  east  or  nearer  to  Ashland  Avenue  than 
her  house.  On  the  hearing  the  bill  was  dismissed  for  want 
of  equity.    It  is  said  in  the  opinion: 

It  was  not  denied  that  the  purchase  from  Eong  and  the 
acceptance  of  the  conveyance  subject  to  the  restriction  con- 
tained in  ity  created  a  valid  personal  obligation  to  him.  An 
owner  has  the  right  to  sell  and  convey  his  property  upon 
such  terms  and  conditions  as  he  may  see  proper^  and  if  the 
terms  are  accepted  by  the  grantee,  and  are  not  objectionable 
in  law,  they  will  be  enforced  at  the  suit  of  the  one  in  whom 
the  right  is  vested." 

If  a  subsequent  owner  has  taken  the  title  with  notice, 
either  actual  or  constructive,  of  a  building  agreement  be- 
tween his  grantor  and  the  original  owner,  establishing  a 
building  restriction,  he  will  be  bound  to  abide  by  it,  and 
equity  will  enforce  it.  In  this  case  there  is  no  question  but 
that  the  defendant  had  notice  of  the  building  restriction 
from  the  record  of  the  deed  to  the  First  M.  E.  Church,  and 
if  it  was  imposed  in  favor  of  the  complainant's  house  and 
lot  and  for  the  benefit  of  the  same,  she  would  have  a  right  to 
enforce  it.  The  question  is  whether  the  agreement  between 
King  and  his  grantee,  defendant's  lot  was  burdened  with 
the  restriction,  fdr  the  benefit  of  the  complainant's  lot  so 
that  she  can  enforce  the  agreement;  there  was  no  covenant 
or  agreement  between  her  and  the  defendant  or  its  grantor. 
Her  right  to  enforce  the  agreement  depended  upon  her  mak- 
ing it  appear  that  it  was  entered  into  for  the  benefit  of  her 
lot.  In  making  his  conveyance  John  A.  King  had  a  legal 
right  to  impose  the  condition  from  any  motive,  and  it  is  im- 
material what  that  motive  was,  and  he  could  impose  it  in 
favor  of  property  which  he  did  not  own  and  which  belonged 
to  the  complainant,  if  he  saw  fit  to  do  so.  There  was  no 
agreement  outside  of  the  deed,  either  between  King  and  the 
complainant,  or  between  either  of  them  and  the  grantee. 
To  establish  the  complainant's  right  she  must  show  the  in- 

18— Frye  v.  Partridge,  82  lU.  267. 
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tention  of  the  restriction  to  have  been  to  benefit  her  lot,  and 
this  intention  must  arise  from  the  language  of  the  deed, 
construed  in  the  light  of  surrounding  circumstances.  The 
intention  is  to  be  ascertained  as  in  other  cases, — ^not  by 
learning  some  secret  or  unexpressed  intention  in  the  mind 
of  King,  but  from  the  language  of  the  deed  itself,  con- 
sidered in  connection  existing  at  the  time  of  its  execution. 
If  the  deed,  in  the  light  of  the  circumstances,  expressed  an 
intention  to  give  the  complainant's  property  the  benefit 
of  the  restriction,  she  can  enforce  it  in  behalf  of  that  prop- 
erty, otherwise  not.  In  construing  provisions  restrictions 
are  not  favored,  although  where  the  intent  is  clearly  mani- 
fested thef  court  will  enforce  them.  When  a  fee  is  con- 
veyed, limitations  and  restrictions  upon  the  use  of  the  prop- 
erty are  not  favored,  and  all  doubts,  as  a  general  rule,  are 
resolved  against  them.** 

To  establish  isuch  an  intention  the  complainant  must  show 
that  the  restriction  was  made  in  favor  of  her  particular 
lot,  and  that  the  circumstances  were  such  as  to  impart 
to  the  defendant  notice,  from  the  terms  of  the  deed,  and 
that  such  was  the  case. 

Questions  as  to  the  rights  of  persons  not  parties  to  cov- 
enants  and  agreements  of  this  character  to  enforce  them 
have  arisen  under  various  conditions.  In  such  cases  there 
has  been  a  general  plan  or  scheme  where  each  party  was 
brought  within  the  general  plan  and  agreement  entered  into 
the  purchase  of  each  piece  of  property,  and  in  such  cases 
the  agreement  has  been  enforced  between  the  grantees.  An- 
other case  is  where  the  vendor  has  sold  a  part  of  his  land 
and  imposed  a  restriction  upon  the  lands  retained  in  favor 
of  the  lands  sold.^ 

Another  class  of  cases  is  where  the  owner  sells  a  piart 
of  his  premises  and  imposes  a  restriction  upon  the  pur- 

1»— Eckhart  v.  IroM,  128  111.  568;  20— Kirkpatrick  v.  Peshino,  24  N. 

Hutchinson   v.   Ulridi,   145   111.   336;       J.  Eq.  206. 
Ewertsen  v.  Gerstenberg,  186  111.  344» 
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chaser  by  which  the  lands  retained  will  be  benefited.  Such 
a  transaction  is  sufficient  to  show  an  intention  that  the 
restriction  is  for  the  benefit  of  the  lands  retained^  and  the 
grantor,  and  his  subsequent  grantee,  can  enforce  it.  (Star 
Brewing  Co.  v.  Primas,  163  111.  652.) 

The  deed  from  King  did  not  in  terms  express  an  inten- 
tion or  purpose  to  benefit  the  complainant's  lot  or  to  im- 
pose a  restriction  in  favor  of  such  lot,  and  the  only  ref- 
erence to  it  is  as  a  monument.  The  fact  that  he  mentioned 
it  in  that  way  is  not  sufScient  to  show  that  he  designed  to 
protect  the  light,  air  or  view  or  to  give  an  interest  in  the 
property.  Where  the  restriction  is  for  the  benefit  of  a 
particular  piece  of  property,  as  is  made  to  appear  from 
the  terms  of  the  agreement,  it  can  be  enforced  by  the 
owner  of  such  property.  Outside  the  language  of  the  deed 
there  is  nothing  in  the  circumstances  which  could  haX^e  any 
reasonable  relation  to  the  complainant,  except  the  fact  that 
she  was  the  daughter  of  King,  and  such  relation  would  not 
be  sufficient  to  sustain  the  complainant's  claim.  If  such 
regard,  alone,  without  any  agreement  or  obligation,  would 
have  that  effect  then  a  more  distant  relationship  might 
be  resorted  to  for  the  same  purpose,  or  mere  friendship  be 
considered  as  adding  to  the  terms  of  the  deed.'^ 

Eestrictive  covenants  which  hamper  the  free  use  of  the 
property  are  strictly  construed  against  the  restriction,  and 
all  doubts  should  be  resolved  in  favor  of  the  free  use  of 
the  property  and  where  there  is  a  sharp  conflict  in  the  evi- 
dence as  to  whether  the  building  erected  on  the  premises 
violates  the  restriction  in  the  deed  the  doubt  should  be 
resolved  in  favor  of  the  building  and  against  the  restric- 
tion." 

§1333.  Covenants  Defined  and  Explained— After  the 
habendum  clause  in  a  deed  it  is  usual  to  insert  such  cov- 
enants therein  as  the  parties  may  desire;  and  it  may  be 

21— Hays  v.  St.  Paul  M.  E.  Church,  22— Boylaton   v.    Holmes,    276   DL 

196  111.  633.  279. 
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said  here  that  there  is  no  limit  as  to  the  number  or  kind 
of  covenants  which  may  thus  be  inserted.  A  covenant  is  an 
agreement  entered  into,  with  the  usual  requirements  as  to 
agreementSi  by  the  parties  thereto  in  an  instrument  under 
seal 

Covenants  are  either  expressed  or  implied.  Express  cov- 
enants are  those  which  are  created  by  the  express  words 
of  the  parties  in  their  contracts  or  agreements,  declara- 
tory of  their  intention.  Implied  covenants  are  those  which 
arise  by  intendment  and  construction  of  law  from  the  use 
of  certain  words  in  their  contracts.  But  whether  the 
covenant  be  expressed  or  implied,  it  must  arise  and  be  en- 
forced by  virtue  of  an  instrument  under  seal.  It  is  not 
necessary,  however,  that  the  covenantor  should  execute  the 
instrument ;  he  will  be  bound  by  it  if  he  accepts  the  benefits 
it  confers  on  him.  No  particular  form  of  words  are  needed 
to  be  used  to  raise  a  covenant,  either  expressed  or  implied. 
Any  words  showing  the  intention  of  the  parties  to  do  or 
not  to  do  a  certain  thing  are  all  that  is  necessary  to  raise 
a  covenant." 

§  1334L  Comrtroction— Covenants  Preferable  to  Conditioin 
—If  it  be  doubtful  whether  a  clause  in  a  deed  be  a  cov- 
enant or  a  condition  the  courts  will  incline  against  the 
latter  construction,  for  a  covenant  is  far  preferable  to 
the  tenant.  This  is  the  recognized  rule  in  this  State.  The 
intention  of  the  parties  to  the  instrument,  when  clearly 
ascertained,  is  of  controlling  efficiency,  though  conditions 
and  limitations  are  not  readily  to  be  raised  by  mere  argu- 
ment. The  question  is  one  not  depending  so  much  upon 
artificial  rules  of  construction  as  upon  the  application  of 
good  sense  and  sound  equity  to  the  object  and  spirit  of  the 
contract.** 

In  the  construction  of  deeds,  the  courts  will  always  in- 

23— Bouvier'«  Die '^Oovenant";  I  24 — ^Dniecker   v.    McLaughlin,    235 

Wash,  on  Seal   Prop.   324;    2   Ibid.      111.  367. 
580. 
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cline  to  interpret  the  language  as  a  covenant  rather  than 
as  a  condition.  Where  there  is  nothing  in  the  form  of  the 
language  employed  to  indicate  that  it  was  intended  that  the 
conveyance  was  upon  a  conditian  subsequent,  that  the  words 
**upon  condition"  were  not  used,  and  there  were  no  other 
words  of  equivalent  meaning,  and  there  was  no  clause  of 
re-entry,  which  are  the  usual  indications  of  an  intent  to 
create  a  condition  subsequent,  the  deed  will  be  construed 
as  containing  a  covenant  and  not  as  containing  a  condi- 
tion subsequent. 

The  rule  is  that  a  court  of  equity  will  never  lend  its  aid 
to  divest  an  estate  upon  condition  subsequent.  But  where 
compensation  can  be  made  in  money,  courts  of  equity  will 
relieve  from  such  forfeitures  and  compel  the  party  to  ac- 
cept a  reasonable  compensation  in  money .•• 

§  1335.  Difference  Between  Various  Kinds  of  Covenants 
— There  is  a  marked  difference  betweeli  covenants  of  seizin, 
the  right  to  convey,  against  encumbrances,  and  those  of 
warranty,  quiet  enjoyment,  and  further  assurance;  the 
covenants  of  seizin,  the  right  to  convey  and  against  en- 
cumbrances, are  all  in  the  present  tense,  relating  to  some- 
thing being  or  existing  at  the  time  when  the  covenant  is 
made;  while  those  relating  to  warranty,  quiet  enjoyment, 
and  further  assurance  refer  to  something  in  the  future,  and 
are  to  be  guarded  against  the  consequences  of  some  future 
act,  or  for  the  performance  of  some  future  act  which  the 
condition  of  the  title  to  the  estate  may  require. 

Two  important  consequences  grow  out  of  this  from  the 
first  named  covenants,  viz. :  that,  if  they  are  ever  broken, 
the  breach  is  simultaneous  with  the  making  of  the  cov- 
enant. If  the  grantor  was  then  seized,  he  had  made  good 
his  covenant,  and  he  had  a  right  to  convey;  if  he  was  not 
seized,  he  violated  his  covenant  as  soon  as  made,  and  he 
had  no  right,  at  common  law,  to  convey  the  estate,  and  noth- 

25 — Galleher   v.    Herbert,    117   HI. 
160. 
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ing  passed  by  the  deed.  So  with  encumbrances,  these  did 
or  did  not  exist  when  the  deed  was  made,  and  if  they  did, 
the  covenant  that  they  did  not  was  then  broken.** 

§  1336.  Deed  with  Full  Covenants — ^In  order  that  a  deed 
should  be  one  of  full  covenants,  as  the  same  was  understood 
by  the  old  conveyances,  it  should  contain ;  first,  a  covenant 
that  the  grantor  was  well  seized  of  the  estate  which  he  pur- 
ported to  convey,  called  the  covenant  of  seizin ;  second,  that 
he  had  a  good  and  perfect  right  so  to  transfer  it;  third, 
that  the  grantee  should  quietly  possess  and  enjoy  the  prem- 
ises without  interruption,  called  the  covenant  of  quiet  en- 
joyment; fourth,  that  the  title  should  be  free  and  clear  of 
all  incumbrances,  leases,  trusts,  etc.,  called  the  covenant 
against  incumbrances ;  fifth,  that  such  other  deeds  or  in- 
struments should  thereafter  be  executed  as  might  be  neces- 
sary to  perfect  and  confirm  the  title,  called  the  covenant 
of  further  assurance,  and  sixth,  the  covenant  of  warranty. 

So,  where  a  contract  called  for  the  execution  of  a  deed 
with  full  covenants,  it  was  not  fulfilled  unless  such  a  deed 
was  tendered  by  the  grantor.*^ 

§  1337.  Covenant  of  Seizin  Defined — ^A  covenant  of  seizin 
is  defined  to  be  an  assurance  to  the  grantee  that  the  grantor 
has  the  very  estate^  both  in  quantity  and  quality,  which  he 
professes  to  convey .*• 

§  1338.  Action  on  Breach  of  Covenant  of  Seizin  Not  As< 
signable — ^The  covenant  of  seizin  and  the  right  to  convey 
are  covenants  in  presenti;  and  if  the  covenanter,  at  the  time 
of  his  conveyance,  had  no  title,  it  is  broken  at  the  time  of 
the  conveyance,  and  a  right  of  action  at  once  accrues  to  the 
covenantee;  such  right  is  a  mere  chose  in  action,  which  is 
personal  and  not  assignable,  so  as  to  enable  the  subsequent 

26— Newman  v.  Sevier,  134  IlL  App.  28 — Newman  v.  Sevier,  134  111.  App. 

544.  544. 

27— Murphy    v.   Lockwood,    21    111. 
611. 
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grantee  of  the  covenantee  to  sue  in  his  own  name.  They 
do  not  mn  with  the  land*** 

There  is  no  question  that  want  of  title,  without  eviction, 
is  a  breach  of  the  covenant  of  seizin ;  but  the  grantee  can- 
not remain  in  undisputed  possession  of  the  land,  enjoying 
the  rents  and  profits,  without  delivering  up  possession  to 
his  grantor,  or  re-conveying,  or  oflfering  to  re-convey,  and 
yet  successfully  defend  against  notes  given  for  the  purchase 
money;  he  cannot  keep  both  the  land  and  the  price  of  the 
land,** 

Covenants  of  seizin  and  of  good  title  to  convey  are  broken, 
if  at  all,  when  the  deed  is  delivered.  They  are  personal 
covenants,  not  running  with  the  land,  and  are  in  presenti. 
Their  breach  depends  upon  no  future  contingency.  If  the 
grantor  is  not  well  seized,  or  does  not  have  good  right  to 
convey,  when  the  deed  is  delivered,  an  action  at  once  accrues, 
and  a  recovery  may  be  had.*^ 

§  1339.  Govenant  Against  Incumbrances.  Broken  When 
Made — The  text  books  announce  the  general  rule  that  cove- 
nants against  incumbrances  are  broken  as  soon  as  made, 
if  at  all,  and  are,  therefore,  personal,  and  do  not  run  with 
the  land.  But  the  Supreme  Court  of  this  State  refused 
to  adopt  that  doctrine  so  far  as  relates  to  incumbrances 
consisting  of  a  monejF  charge  upon  the  land,  such  as  a 
mortgage  securing  debt,  but  as  to  such  incumbrances  held 
that  such  a  covenant  runs  with  the  land. 

It  is  admitted  that  there  is  a  technical  breach  of  such 
a  covenant  when  made,  giving  the  covenantee  a  cause  of 
action  to  recover  nominal  damages  only,  but  it  was  held 
that  he  who  removes  the  incumbrance,  whether  immediate 
or  remote  grantee,  has  a  substantial  cause  of  action.  If 
such  covenant  were,  as  to  the  original  grantee,  merely  a 

29 — ^Nefwman  v.  Sevier,  134  111.  App.  31 — ^Dalton  v.   Taliaferro,  101   111. 

544;    Jones  v.  Warner,   81   111.   343;  App.  592;    Biehard  y.   Bent,  59   111. 

Tone  V.  Wilson,  81  111.  529.  38;  Post  v.  Oampau,  42  Mich.  90. 

30 — ^McDaniel  v.  Bryan,  8  111.  App. 
273. 
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personal  covenant,  then,  being  broken  as  soon  as  made,  the 
statute  of  limitations  would  at  once  run  against  the  cov- 
enantee, and  if  he  removed  the  incumbrance  after  the  lapse 
of  the  time  fixed  by  the  statute  of  limitations,  even  though 
his  delay  was  because  the  incumbrance  had  not  matured 
earlier,  he  would  be  barred  of  relief  upon  the  covenant, 
which  would  be  very  unjust.** 

A  remote  grantee  of  lands  may  maintain  an  action  in 
his  own  name  against  the  original  grantor,  on  a  covenant 
in  a  deed  of  the  latter,  that  the  said  lands  are  free  from 
incumbrances,  where  the  substantial  breach  of  the  cov- 
enant occurs  after  the  assignment,  and  the  whole  actual 
damages  is  sustained  by  the  Itssignee.  Although  in  such 
cases  covenants  are  nominally  broken  on  the  execution  of 
the  deed,  the  rule  of  common  law,  that  choses  in  action  are 
not  assignable,  does  not  apply.** 

A  right  of  dower  is  an  incumbrance  within  the  terms  of 
a  warranty  deed,  and  it  is  iirimaterial  whether  the  right  of 
dower  is  inchoate  or  consummate.** 

A  lien  for  taxes  is  an  incumbrance,  which  operates  as  a 
breach  of  covenants  against  incumbrances.** 

§  1340.  Bight  of  Oovenantee  to  Remove  Incumbranoes — 
A  right  exists  in  the  covenantee  to  remove  an  incumbrance 
where  it  is  certain  in  amount,  and  he  may  pay  oflf  and  dis- 
charge the  same,  and  where  he  does  so,  and  his  deed  con- 
tains a  covenant  against  incumbrances,  he  may  set  off  such 
snm  as  is  fairly  and  reasonably  necessary  to  pay  for  such 
pnrpose,  against  the  amount  due  for  the  purchase  money 
of  the  premises. 

While  there  is  some  conflict  in  the  decisions  of  the  vari- 
ous States  on  the  question  as  to  whether  the  right  of  re- 
covery or  set-off  by  the  grantee,  with  covenants  against 
inenmbrances  in  his  deed,  exist  to  the  extent  of  the  sum 

32— King  Y.  GilBon^  32  111.  348.  35— North  Chicago  H.  Con.  y.  Gari- 

33— Biehard  ▼.  Bent,  59  lU.  38.  baldi,  70  111.  App.  33. 

34— MeCord  v.  Maasey,  155  IlL  123. 
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actually  paid  by  him,  the  great  weight  of  authority  sus- 
tains the  view  that  the  burden  of  proof  is  upon  the  grantee, 
not  only  to  show  the  amount  paid,  but  that  such  amount 
was  the  reasonable  and  fair  value  of  the  interest  acquired.** 
§  1341.  Conveyaiices  Made  Subject  to  Incumbranoes--It 
is  a  rule  of  law  in  this  State,  that  where  a  grantee  in  a 
deed  conveying  lands  upon  which  there  is  a  mortgage 
securing  an  indebtedness,  assumes  and  agrees  to  pay  that 
mortgage  debt  as  a  part  of  the  consideration  for  which 
the  lands  are  conveyed  to  him,  he  thereby  becomes  per- 
sonally liable  to  the  mortgagee  for  the  payment  of  the 
debt,  and  is  liable  for  any  deficiency  upon  a  foreclosure 
of  the  mortgage  and  sale  of  the  premises,  or  he  may  be 
sued  at  law  by  the  mortgagee.  His  liability  by  such  assump- 
tion is  the  same  as  if  it  were  his  individual  debt  and  a 
remedy  may  be  had  against  him  for  the  collection  thereof.*'' 
And  the  rule  is  the  same,  although  there  be  no  assump- 
tion of  payment  of  the  indebtedness,  if  the  purchase  be 
made  expressly  subject  to  the  incumbrance,  and  the  amount 
of  the  indebtedness  thereby  secured  is  included  in  and 
forms  a  part  of  the  consideration  of  the  conveyance." 

Where  a  deed  with  covenants  of  warranty  conveys  lots 
subject  to  an  incumbrance  therein  mentioned,  the  covenants 
of  warranty  contained  in  the  deed  will  extend  only  to  the 
estate  actually  conveyed,  which  is  the  equity  of  redemp- 
tion.»* 

§  1342.  Covenant  of  Further  Assurance — ^Under  a  cove- 
nant of  further  assurance,  an  after  acquired  title  by  the 
grantor  inures  to  the  benefit  of  his  grantee,  as  well  as 
under  the  covenant  of  warranty.    The  reason  why  this  is 
so  is,  because  it  effectuates  the  real  intention  of  the  par- 
se—McCord  V.  Maflsey,  155  111.  123.  38— Lilly  v.  Palmer,  51  111.   331 ; 
37 — Ingram  v.  Ingram,  172  111.  287;       Comstock  v.  Hitt,  37  111.  542;  Fowler 
Dean  v.  Walker,  107  111.  540;  Daub       v.  Fay,  62  111.  375. 
V.  Engelbach,   109  lU.  267;   Bay  v.  39— Dniry  v.  Holden,  121  HI.  130. 
WUliams,    112    111.    91;    Schmidt    ▼. 
Glade,  126  111.  485;   Fish  v.  Glover, 
154  111.  86. 
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ties,  which  was  to  convey  the  tme  and  real  title  to  the 
land,  and  to  avoid  circuity  of  action  and  further  litigation. 
And  this  covenant  runs  with  the  land,  for  the  benefit  of 
subsequent  grantees.** 

A  covenant  of  further  assurance  is  usually  inserted  in 
English  deeds,  but  rarely  in  those  in  use  in  this  country. 
It  is  resorted  to,  when  inserted,  rather  as  a  means  of 
enforcing  a  specific  performance  of  the  grantor's  agree- 
ment to  make  a  good  title,  than  as  a  ground  of  a  suit  at 
law,  for  its  breach. 

Onr  statute  in  regard  to  after  acquired  title,  renders  the 
embodiment  of  this  covenant  in  deeds  almost  useless." 

§1343.  Oovenaat  of  Warranty — ^The  broadest  and  most 
effective  of  the  covenants  contained  in  American  deeds,  is 
that  of  warranty,  whidi  in  some  States  is  the  only  one  in 
use.  It  is  future  in  its  terms  and  operation,  and  runs  with 
the  estate,  in  respect  to  which  it  is  made,  into  the  hands 
of  whomsoever  becomes  the  owner  of  such  estates.** 

The  covenant  of  warranty  is  in  legal  effect  the  same  as 
a  covenant  of  quiet  enjoyment.  The  true  meaning  of  the 
covenant  is  said  to  be  that  the  grantee,  his  heirs  and  as- 
signs, shall  not  be  deprived  of  the  possession  of  the  prem- 
ises by  force  of  a  paramount  title.** 

A  covenant  of  warranty  of  title  and  of  quiet  possession 
is  against  one  lawfully  claiming^or  seizing  the  property,  and 
not  against  one  who  unlawfully  claims  or  seizes  it.** 

Where  a  party  makes  a  conveyance  of  an  entire  tract  of 
land,  with  tbe  usual  covenants  of  warranty  of  title,  and 
against  incumbrances,  not  having  title  to  a  certain  portion 
thereof,  the  covenant  will  be  broken  immediately,  and  the 
grantee  entitled  to  an  action  thereon,  although  he  may  have 
known  at  the  time  of  the  defect  in  the  title.** 

40— Bennett  v.  WaWer,  23  IH.  97;  44— Pierce  v.  Croyn,  126  IH.  App. 

Holbrook  v.  Bebo,  99  HI.  372.  244. 

41—2  Wash,  on  Beal  Prop.  667.  45— Wadhams  v.  Swan,  109  in.  47. 

42—2  Wash,  on  Real  Prop.  660. 

43— Neinnan  v.  Sevier,  134  HI.  App. 
544. 
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§  1344«  Coyexiaiit  of  Warranty  Extends  to  Equitable  Ti- 
tles— ^In  a  certain  case  it  was  claimed  by  the  defendant  that 
the  covenants  in  his  deed  extended  only  against  subsisting 
legal  claims,  and  did  not  extend  to  equitable  claims.  But 
the  court  said  that  where  there  is  an  outstanding  equitable 
title,  which  is  entitled,  as  against  the  grantee  as  well  as 
against  the  grantor,  in  a  deed  of  full  covenants,  to  have 
united  to  it  the  legal  estate,  and  so  defeat  the  estate  as- 
sumed to  be  conveyed  by  the  deed,  by  claim  paramount,  the 
covenant  must  certainly  extend  to  and  embrace  such  equi- 
table claim.** 

§  1345.  Breach  of  Ooyenant  of  Warranty— As  the  cove- 
nant of  warranty  in  American  deeds  answers  in  most  re- 
spects to  the  covenant  of  quiet  enjoyment,  it  has  uniformly 
been  held,  that  in  order  to  constitute  a  breach  of  such  a 
covenant,  there  must  be  something  tantamount  to  an  evic- 
tion of  the  tenant,  by  some  one  having  a  better  legal  title. 
It  will  be  a  breach  of  the  covenant  if  the  covenantee  is 
dispossessed  of  any  part  of  the  premises.  No  act  of  a  mere 
stranger,  though  under  a  pretense  of  a  title  which  is  not 
a  valid  one,  will  operate  as  a  breach  of  this  covenant.  But 
if  one  having  a  legal  claim  seeks  to  enforce  it  by  expelling 
the  tenant  in  possession,  it  is  not  necessary  for  such  tenant 
to  wait  for  a  judgment  and  actual  ouster  by  process  of 
law.  He  may  yield  possession  to  the  one  who  has  the  para- 
mount title,  and  claim  for  a  breach  of  the  covenant. 

It  has  been  stated,  however,  that  there  is  a  difference  be- 
tween an  eviction  under  the  covenant  of  quiet  enjoyment, 
and  one  under  that  of  warranty.  The  former  relates  only 
to  the  possession,  and  the  eviction  is  merely  to  be  of  the 
lawful  right,  while  the  latter  relates  to  the  title,  and  the 
eviction  must  be  not  only  by  lawful  right,  but  by  para- 
mount title,  and  this  may  account  for  any  apparent  dis- 
crepancy in  the  authorities  on  this  subject. 

But  the  mere  existence  of  a  superior  title  in  another, 

46— Dugger  v.  Oglesby,  99  111.  405. 
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which  has  never  been  enforced,  cannot  amount  to  a  breach 
of  this  covenant.  The  tenant  must  be  disturbed,  he  must 
be  evicted,  or  the  premises  being  vacant,  that  the  rightful 
owner  has  taken  possession.*^ 

§1346.  Covenant  Not  Broken  by  Reason  of  Highway- 
Statute — ^It  is  enacted :  *  *  That  no  covenant  of  warrant  shall 
be  considered  as  broken  by  the  existence  of  a  highway  upon 
the  land  conveyed,  unless  otherwise  particularly  specified 
inthedeed.'^" 

The  term  highway  as  used  in  the  Conveyance  Act  applies 
to  public  highways  and  not  to  private  ways.  A  private 
way  over  the  land  of  another  is  an  incumbrance  on  such 
land,  and  a  breach  of  a  covenant  against  incumbrances  in  a 
deed  of  such  land,  and  the  damages  resulting  from  such 
breach  may  be  set  off  in  a  bill  to  foreclose  a  mortgage  given 
to  secure  the  purchase  money  thereof.*^ 

A  raUroad  right  of  way  over  land  conveyed  is  also  a 
breach  of  such  a  covenant,  and  gives  a  right  of  recovery.'^ 

§1347.  Lease  by  One  Tenant  in  Conunon— Where  there 
are  tenants  in  common  of  land,  and  one  of  them  executes  a 
lease  under  seal  in  his  own  name,  for  the  whole  of  the  land, 
and  gives  the  lessee  possession,  and  the  lessee  has  posses- 
sion and  quiet  enjoyment  of  the  premises  during  the  whole 
term  limited  by  the  lease,  the  court  will  not  hold  that  such 
a  lease  is  void,  and  that  the  lessor  cannot  enforce  any  of 
the  covenants  in  the  lease.*^ 

§1348.  Covenants  Running  with  the  Land— It  may  not 
be  easy  to  define,  in  a  few  words,  what  is  meant  in  all  cases, 
by  the  expression  ** privity  of  estate.'*  But  it  is  appre- 
hended that  in  the  matter  of  a  covenant  running  with  the 
land,  the  language  of  the  court  in  the  case  of  Hurd  v.  Curtis, 
19  Pick.  459,  furnishes  a  suflScient  clue.    It  was  there  said 

47—2  Wash,  on  Beal  Prop.  664-667.  526;  Young  v.  Gower,  88  HI.  App.  70. 

tt-flec.  LawB  of  1874,  R.  S.  1874,  50--Beach  v.  Miller,  51  111.  206. 

P-  280.  51— Harms  v.  McOormick,  132  111. 

49— Sehmissenr  ▼.  Penn,  47  HI.  App.  104. 
278;  Penn  v.  Schmisseur,  77  HI.  App. 
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in  respect  to  covenants  regarding  separate  estates  of  the 
parties,  '*  Their  estates  are  several,  and  there  is  no  grant 
of  any  interest  in  the  real  estate  of  either  party  to  which 
the  covenant  could  be  annexed/' 

It  is  conceived,  in  accordance  with  this  idea,  that  such 
covenants,  and  such  only,  run  with  the  land  as  concern  the 
land  itself,  in  whosesoever  hands  it  may  be  and  become 
united  with,  and  form  a  part  of,  the  consideration  for  which 
the  land,  or  some  interest  in  it,  is  parted  with,  between 
covenanter  and  covenantee.  If  one  sell  land  to  another  and 
give  him  therewith  a  covenant  for  title,  he  pays  just  so  much 
for  the  land  as  the  covenant  enhances  the  price.  And  the 
same  would  be  true  with  a  purchaser  from  the  vendee  who, 
relying  upon  the  covenant,  pays  him  a  price  enhanced  ac- 
cordingly. And  if  the  title  fails,  such  second  purchaser 
ought  to  be  the  one  to  receive  from  the  covenanter  the 
money  originally  paid  for  his  agreement  to  make  it  good. 
So  the  covenant  becomes  a  part  of  the  estate  itself,  and 
whoever  takes  the  estate  should  have  the  benefit  of  the 
covenant. 

This  subject  is  very  fully  examined  and  considered  in 
Sugden  on  Vendors,  468-484" 

A  covenant  runs  with  the  land  when  either  the  liabilitti 
for  its  performance  or  the  right  to  enforce  it,  passes  to  the 
assignee  of  the  land  itself. 

In  order  that  a  covenant  may  run  with  the  land,  its  per- 
formance or  non-performance  must  aflfect  the  nature,  qual- 
ity or  value  of  the  property,  independent  of  collateral  cir- 
cumstances, or  must  affect  the  mode  of  enjoyment.  It 
must  not  only  affect  and  concern  the  land,  but  there  must 
be  a  privity  of  estate  between  the  contracting  parties,  for 
if  a  party  covenant  with  a  stranger  in  consideration  of  a 
benefit  to  be  derived  under  a  third  person,  it  cannot  run 
with  the  land,  not  being  made  with  a  person  having  the 
legal  estate. 


52 — 2  Wash,  on  Real  Prop.  15-17. 
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Whether  a  covenant  will  or  will  not  run  with  the  land 
does  not  depend  so  much  on  whether  it  is  to  be  performed 
on  the  land  itself,  as  to  whether  it  tends  directly  or  neces- 
sarily to  enhance  its  value,  or  render  it  more  beneficial 
and  convenient  to  those  by  whom  it  is  owned  or  occupied. 
And,  in  cases  falling  within  the  rule,  every  suocessive 
assignee  of  the  land  will  be  entitled  to  enforce  the  cov- 
enant" 

A  covenant  will  run  with  the  land,  when  it  tends  directly 
or  necessarily  to  enhance  its  value,  or  render  it  more  bene- 
ficial or  convenient  to  the  owner  or  occupant. 

The  authorities  seem  to  be  unanimous  that  where  a  con^ 
veyance  is  made  of  real  estate  upon  the  condition  that  the 
grantee  shall  pay  a  specified  sum  of  money  to  a  third  per- 
son, or  pay  the  debts  of  the  grantor  or  of  some  third  person, 
the  acceptance  of  the  conveyance  by  the  grantee  with  such 
a  clause  in  the  deed  creates  a  covenant  on  the  part  of  the 
grantee  to  discharge  the  obligation,  and  creates  the  rela- 
tion of  trustee  and  cestui  que  trust  between  the  grantee  and 
the  person  for  whose  benefit  the  payment  is  to  be  made, 
without  any  act  or  assent  on  the  part  of  the  beneficiary. 

A  clause  in  a  deed  reading  as  follows:  **Upon  the  con- 
dition that  the  grantee  assumes  and  pays  all  debts,  claims 
and  obligations  owing  by  the  said  Roswell  Dow,  deceased, 
with  the  necessary  costs  of  administration  of  estate, ' '  was 
held  to  create  an  express  trust  in  favor  of  creditors  of 
Roswell  Dow,  binding  upon  the  grantee  and  all  subsequent 
purchasers  with  notice.  In  other  words,  it  was  a  covenant 
or  obKgation  running  with  the  land,  binding  upon  the  gran- 
tees  of  the  original  grantee.** 

From  this  and  other  cases  it  may  be  gathered  that  any- 
thing which  the  grantee  assumes  and  agrees  to  do,  as  a 
part  of  the  consideration  for  the  conveyance  of  the  land, 

53— DoTsey  ▼.  St.  L.  A.  &  T.  H.  B.  trict  of  Chicago  v.  Martin,  227  111. 

B.  Co.,  58  m  65;  Wiggins  Ferry  Co.  260. 

▼.  0.  ft  M.  By.  Co.,  94  TIL  83 ;  Gibson  54-~Koch  v.  Streuter,  232  111.  594. 
▼.  Holden,  V(5  BL  199;  Sanitary  Bis- 
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is  a  covenant  on  the  part  of  the  grantee,  ronning  with  the 
land  and  may  be  enforced  against  him  and  his  grantees, 
by  the  grantor,  his  heirs,  devisees  or  assigns." 

Where  a  deed  contains  a  covenant  to  the  effect  that  "It 
is  understood  and  agreed,  as  a  part  of  the  consideration 
expressed  above,  that  only  a  single  dwelling  is  to  be  con- 
structed or  placed  on  each  fifty-foot  lot,  and  that  no  build- 
ing shall  be  placed  upon  the  east  thirty  feet  of  said  prem- 
ises," if  there  be  any  violation  of  this  clause  in  the  deed 
by  the  defendants  who  claim  under  the  grantee  therein, 
they  will  be  bound  by  the  condition  as  it  appears  in  their 
chain  of  title,  and  the  purchasers  of  the  remaining  lots  may 
invoke  the  aid  of  a  court  of  equity  in  their  favor. 

Undoubtedly  it  is  a  covenant  running  with  the  land. 

Where  a  deed  contains  a  covenant  that  the  grantor  will 
sell  the  remaining  lots  in  a  subdivision  to  parties  who 
will  cause  to  be  erected  single  dwellings,  only,  on  each  lot 
of  fifty  feet,  such  covenant  inures  to  the  benefit  of  all  sub- 
sequent purchasers  of  the  remaining  lots  in  the  subdivision, 
and  by  the  terms  of  the  covenant  an  easement  was  created 
in  their  favor  as  to  all  the  lots  sold  after  the  execution  of 
the  first  deed.** 

There  are  authorities  which  hold  that  if  the  character  of 
the  neighborhood  has  changed  so  as  to  defeat  the  purpose 
of  the  covenant,  and  thus  render  its  enforcement  unreason- 
able, it  will  not  be  enforced.  But  in  most  cases  where  this 
doctrine  has  been  applied,  it  will  be  found  that  two  elements 
exist.  First,  where  the  change  in  circumstances  has  re- 
sulted from  some  act  of  the  grantor,  in  the  deed  or  those 
holding  under  him;  second,  the  enforcement  of  the  cov- 
enant would  work  serious  injury  to  the  property  or  the 
property  rights  of  the  grantee  in  the  deed,  or  of  the  party 
against  whom  it  is  sought  to  enforce  the  covenant.  It  is, 
as  a  general  thing,  where  the  acts  of  the  grantor,  or  those 

55 — Sanitary  District  of  Chicago  v.  56 — Hutchinson  v.  TJlrich,  145  HI. 

Martin,  227  Bl.  260.  336. 
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deriving  title  tinder  him,  have  altered  the  character  and 
condition  of  the  adjoining  land  so  as  to  make  the  restriction 
of  the  covenant  inapplicable  according  to  the  intent  and 
spirit  of  the  contract,  that  courts  of  equity  refuse  to  inter- 
fere by  injunction  to  prevent  a  breach  of  the  covenant  and 
leave  the  party  to  his  remedy  at  law. 

Where  the  change  in  the  condition  of  the  surrounding 
property  is  such  that  the  performance  of  the  covenant  in 
the  deed  would  injure  the  grantee's  property,  or  make  it 
yield  less  profit,  or  make  it  incapable  of  yielding  any  profit, 
the  covenant  will  not  be  enforced  as  being  unreasonable 
and  oppressive.  Where,  for  instance,  the  covenant  required 
that  only  dwelling  houses,  or  dwelling  houses  of  a  certain 
price,  should  be  erected,  and  that  the  premises  should  not 
be  used  for  trade  or  business,  and  the  neighborhood  had  so 
changed  that  only  dwelling  houses  of  a  cheaper  kind,  or 
houses  for  trade  and  business,  would  be  profitable,  the  court 
will  refuse  to  enforce  the  covenant  by  injunction.*'' 

§1349.  Covenants  Running  with  the  Land  Not  Trans- 
ferable Independently — Go  with  the  Land — Covenants  run^ 
ning  with  the  land  ought  to  be  governed  and  construed  by 
the  same  laws  as  the  granting  part  of  the  deed.  They  can- 
not be  separated  from  the  land,  and  transferred  without  it, 
bnt  they  go  with  the  land,  as  being  annexed  to  the  estate, 
and  bind  the  parties  in  respect  to  the  privity  of  estate. 

It  is  not  suflScient  that  the  covenant  is  concerning  the 
land,  but  to  make  it  run  with  the  land  there  must  be  a 
privity  of  estate  between  the  covenanting  parties,  and  the 
covenant  must  have  relation  to  an  interest  created  or  con- 
V(  7ed,  in  order  that  the  covenant  may  pass  to  the  grantee 
o'  the  covenantee.  In  respect  to  covenants  for  title  it  is 
necessary  to  their  validity  that  the  deed  in  which  they  are 
contained  should  be  valid  as  a  conveyance,  for  if  the  deed 
be  void,  all  covenants  of  this  sort  which  derive  their  life 

57— Star  Brewery  Co.   v.   Primas, 
163  UL  051 


1090  The  Law  of  Beal  Pbopbbty — Illinois 

from  the  conveyance  to  which  they  are  annexed,  are  void 
also. 

It  would  contravene  these  rules  to  hold  that  covenants 
running  with  the  land  are  valid  because  the  laws  of  the 
State  where  the  instrument  was  executed,  if  the  instrument 
does  not  convey  the  lands  for  want  of  words  of  grant  re- 
quired by  the  laws  of  the  State  where  the  land  is  located. 
The  meaning  and  the  validity  of  the  words  of  grant,  and 
of  the  words  supposed  to  create  covenants  running  with 
the  land,  must  stand  or  fall  together,  and,  therefore,  must 
be  governed  by  the  same  law.** 

§  1350.  Corenaats  Implied  by  the  Words  GraiUt,  Bargain 
and  Sell — Statute — '  *  In  all  deeds  whereby  any  estate  of  in- 
heritance in  fee  simple  shall  hereafter  be  limited  to  the 
grantee  and  his  heirs,  or  other  legal  representatives,  the 
words  *  *  grant, '  ^  * '  bargain, ' '  and '  *  sell, ' '  shall  be  adjudged  to 
express  covenant  to  the  grantee,  his  heirs,  and  other  legal 
representatives,  to  wit:  that  the  grantor  was  seized  of  an 
indefeasible  estate  in  fee  simple,  free  from  incumbrances 
done  or  suffered  by  the  grantor,  except  rents  and  services 
that  may  be  reserved,  as  also  for  quiet  enjoyment  against 
the  grantor,  his  heirs  and  assigns,  unless  limited  by  ex- 
press words  contained  in  such  deed;  and  the  grantee,  his 
heirs,  executors,  administrators  and  assigns,  may,  in  any 
action,  assign  breaches,  as  if  such  covenants  were  expressly 
inserted:  Provided,  always,  that  this  law  shall  not  extend 
to  leases  at  rack-rent,  or  leases  not  exceeding  one  and 
twenty  years,  where  actual  possession  goes  with  the 
lease.  ^'** 

The  words  *' grant,  bargain  and  sale^'  under  our  statute 
in  a  conveyance,  only  amount  to  a  covenant,  that  the 
grantor  has  done  no  act,  nor  created  any  incumbrance, 
whereby  the  estate  granted  can  be  defeated.    It  is  a  cov- 

58 — Dalton  v.   Talioferro,   101   111.  59 — Sec.  8,  Ch.  30,  R.  S.  ■ 

App.  592. 
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enant  against  the  acts  of  the  grantor.  Our  statute  is  a  copy 
of  the  Pennsylvania  Act  of  1715,  and  that  act  was  so  con- 
strued by  the  courts  of  that  State,  and  we  adopt  that  con- 
struction which  before  had  been  given  to  the  words.*^ 

§1351.  Statute  Creates  No  Covenant  Against  Intention 
of  Parties — Statute  Strictly  Construed— The  words  ' '  grant, 
bargain  and  sell, ' '  implied  no  covenant  at  common  law,  and 
the  statute  was  intended  to  give  effect  to  these  words  which 
they  did  not  possess  at  common  law.  They  are  to  be  con- 
sidered collectively,  and. if  one  of  these  words  may  be  dis- 
pensed with  in  the  creation  of  the  covenant  named  in  the 
act,  so  may  others,  and  the  introduction  of  either  of  them  in 
a  deed  might  be  made  to  operate  as  a  covenant  under  the 
statute,  when,  perhaps,  it  was  never  thought  of  by  either  of 
the  parties,  and  it  has  been  expressly  held  that  covenants 
will  only  be  implied  where  all  the  words  of  the  statute  have 
been  used.^* 

This  statute  does  not  create  a  covenant  against  the  in- 
tention of  the  parties ;  but  only  where  they  intend  that  this 
statutory  covenant  shall  operate  and  have  effect,  for  the 
legislature  has  provided  that  these  words  shall  not  have 
that  effect  if  they  are  limited  by  express  words  in  the  deed. 
It  would  seem  to  be  clear  that  the  employment  of  any  lan- 
gasLge  from  which  it  appears  that  the  parties  intended  that 
these  words  should  not  have  such  an  effect,  would  be  suffi- 
cient to  do  away  with  this  statutory  covenant.  At  common 
law  these  words  had  no  technical  meaning  attached  to  them ; 
they  never  have  been  employed  to  imply  a  covenant  of  any 
kind,  although  they  have  always  been  employed  in  granting 
clauses  of  conveyances.  And  the  embodiment  of  general 
covenants  in  a  deed  should  operate  as  controlling  the  rights 
of  the  parties,  and  be  a  sufficient  reason  to  disincline  courts 
0  extend  their  operation  beyond  the  cases  clearly  indicated 

60—Prettyman  v.  Wilkey,  19  111.  111.  599;  Pierce  v.  Coryn,  126  111.  App. 
2^.  244. 

61— Wheeler  v.  Wayne  County,  132 
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by  the  enactment.  The  general  covenant  of  warranty  is 
broad  enough  to  cover  the  special  statutory  covenant  against 
incumbrances  by  the  grantor.'* 

The  words  "grant,  bargain  and  selP^  were  given  the 
effect  of  a  covenant  by  the  statute  of  6  Anne,  C.  35.  The 
statute  of  Illinois,  though  taken  from  Pennsylvania,  is  in 
substance  that  of  6  Anne.** 

The  words  "grant,  bargain  and  sell*'  in  a  deed  under  the 
statute,  amount  to  an  express  covenant  that  the  grantor 
was  seized  of  an  indefeasible  estate  in  fee  simple  in  the 
premises  conveyed,  and,  also,  covenant  of  quiet  enjoyment 
of  the  vendee. 

A  covenant  of  warranty  in  a  deed,  that  the  heirs,  execu- 
tors and  administrators  of  the  grantor  shall  defend  the 
title,  does  not  qualify  or  narrow  the  covenant  expressed  in 
the  words  "grant,  bargain  and  sell.'* 

A  declaration  which  declares  upon  a  covenant  contained 
in  the  words  "grant,  bargain  and  sell,*'  and  sets  out  at 
length  the  purport  of  these  words,  as  the  statute  declares 
them,  is  a  good  declaration,  and  not  obnoxious  to  a  de- 
murrer.** 

§  1352.  Husband  or  Wife  Jouumg  in  Comveyanoe  to  Re- 
lease Dower — ^Where  the  object  of  a  husband  or  wife  in 
joining  in  a  deed  containing  covenants,  is  simply  to  release 
his  or  her  dower  rights  in  the  land  conveyed,  the  covenants 
contained  in  such  deed  are  not  in  such  case  binding  on  such 
husband  or  wife.** 

§  1353.  Pleading  Breach  of  Covenant^A  breach  of  the 
covenant  is  sufficiently  alleged  by  an  allegation  that  the  de- 
fendant has  not  kept  his  covenant,  but  has  broken  the 
same.** 

62— Finley   v.    Steele,    23    111.    56.  65— Center  v.  Elgin  City  Banking 

(54.)  Co.,  185  lU.  534. 

63— Wheeler  v.  Wayne  County,  132  66— Leman  ▼.  United  States  F.  ft 

111.  599.  O.  Co.,  137  lU.  App.  258. 

64— Hawk  v.   MeCaUough,   21   lU. 
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The  mle  is  that  a  covenant  cannot  be  sued  upon  by  the 
person  for  whose  benefit  it  was  made,  if  he  is  not  a  party 
to  the  deed,  but  that  such  suit  must  be  brought  in  the  name 
of  the  person  with  whom  the  covenant  was  made.*' 

§  1354.  Measure  of  Damages  on  Breach  of  CovenazLt  and 
Burden  of  Proof — ^It  is  a  rule  of  general  application,  that  in 
all  actions  on  contract,  sounding  in  damages,  and  of  the 
character  of  covenant,  the  plaintiff  is  entitled  to  recover 
damages  only  to  the  extent  of  the  injury  sustained.  If  cir- 
cumstances exist  which  mitigate  the  injury,  they  must  be 
considered  in  measuring  the  damages.  So  in  an  action  for 
the  breach  of  a  covenant  that  the  grantor  was  well  seized 
and  had  good  right  to  convey,  if  it  be  shown  that  after  the 
conveyance  the  grantor  secured  the  adverse  title,  and  that 
the  same  inured  to  the  benefit  of  the  grantee,  he  can  only 
recover  nominal  damages.** 

Where  the  title  to  the  land  conveyed  fails  as  to  the  whole 
tract  purchased,  the  grantee  would  be  entitled  to  recover 
from  his  grantor,  under  his  covenants  of  title,  the  considera- 
tion paid  for  the  land  and  legal  interest  thereon. 

But  where  the  title  to  a  part  of  the  tract  only  fails  where 
the  land  has  been  sold  for  a  gross  sum,  the  measure  of  dam- 
ages for  a  breach  of  covenant  would  be  the  relative  value 
of  the  land  to  which  the  title  has  failed,  as  compared  with 
that  to  which  the  title  is  valid,  in  proportioii  to  the  price 
paid  for  the  whole. 

In  either  event,  however,  where  there  has  been  no  evic- 
tion, but  a  paramount  title  has  been  purchased  in,  and  less 
is  paid  for  the  same  than  the  consideration  originally  paid, 
the  recovery  will  be  limited  to  the  amount  paid  and  in- 
terest.** 

A  limitation  always  exists,  however,  as  to  the  amount 
recoverable  for  a  breach  of  a  covenant  against  incum- 

87— Hanns  t.  MeOonnick,  132  HI.  68— King  y.  Gilson,  32  lU.  348. 

101  69— Weber  v.  Anderson,  73  UL  439. 
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brances,  as  the  amount  recoverable  is  never  allowed  to  ex- 
ceed the  purchase  money,  with  interest  thereon. 

The  law  provides  a  remedy  by  damages  to  be  awarded 
for  the  proximate  results  of  a  breach  of  covenant.  But 
such  damages  are  not  to  be  determined  by  one  party  to 
the  covenant,  and  proof  of  the  damages  must  be  made  in 
accordance  with  the  legal  principles,  and  the  burden  is  on 
the  party  asserting  such  damage,  where  more  than  nom- 
inal damages  is  sought  to  be  recovered.^* 

In  an  action  for  deceit  for  fraudulently  representing  the 
quality  or  quantity  of  the  property  sold,  the  general  rule  is, 
the  difference  between  the  value  of  the  property  as  it  is 
and  what  it  would  be  worth  if  the  representations  had  been 
true.  And  the  same  rule  holds  upon  the  sale  of  real  estate, 
where  the  action  is  for  deceit.^* 

Although  a  deed  may  contain  full  covenants  of  warranty, 
but  the  deed  is  not  for  the  conveyance  of  the  property 
absolutely,  but  is  subject  to  the  incumbrances,  the  covenants 
extend  only  as  to  what  was  conveyed,  that  is,  to  the  property 
subject  to  the  incumbrances.  Where  the  question  is  what 
constituted  the  consideration  for  the  deed  and  the  amount 
of  the  incumbrance  is  included  and  forms  a  part  of  the 
consideration,  it  is  competent  by  parol  evidence  to  show 
this  fact.  It  has  been  uniformly  held  that  the  statement 
of  the  amount  of  the  consideration  and  the  acknowledgment 
of  its  receipt  in  the  deed  are  mere  formal  recitals,  their 
only  operation,  in  law,  being  to  prevent  a  resulting  trust, 
and  they  may  be  varied,  explained  and  contradicted  by  parol 
evidence.^ 

§1355.  Action  on  Lost  Instrument — Where  the  declara- 
tion makes  prof  ert  of  the  deed  containing  the  covenants  de- 
clared on,  and  there  is  a  plea  of  non  est  factum,  but  it  ap- 
peared that  the  deed  was  lost,  and  could  not  be  found,  the 

70 — ^McCord  v.  Massey,  155  111.  123.  72— Brosseau  v.  Lowy,  209  111.  405. 

71— Antle  v.  Sexton,  137  111.  410; 
Drew  V.  Beall,  62  111.  164. 
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admission  of  a  certified  copy  of  the  deed  was  held  to  be 
erroneous.  The  plaintiff  should  have  declared  on  a  lost  in- 
stnunent. 

Mr.  Chitty,  after  stating  the  general  rule  that  in  all 
pleadings,  if  a  party  makes  claim  under  a  deed  he  must 
make  a  profert  of  it,  or  allege  an  excuse  for  the  omis- 
sion, lays  it  down:  **But  where  a  profert,  or  an  excuse 
for  the  want  of  it,  is  necessary,  if  the  plaintiff  makes 
profert  of  and  thereby  professes  to  produce  the  deed  when 
he  is  not  prepared  to  do  so,  and  the  defendant  pleads  non 
est  factum,  the  plaintiff  will  be  nonsuited  on  the  trial,  as  it 
will  not  be  sufficient  in  such  case  to  prove  the  deed  was  lost 
or  destroyed,  or  in  the  defendant's  possession.  If,  there- 
fore, in  such  case,  the  plaintiff  be  not  prepared  to  produce 
the  deed  on  oyer  being  claimed,  or  at  the  trial,  and  has 
inadvertently  pleaded  the  deed  with  a  profert,  the  declara- 
tion must  be  amended,  and  the  circumstances  which  excuse 
the  omission  to  make  a  profert  should  be  stated  in  the 
declaration.''    (I  Chitty,  PI.  399.) 

And  this  objection  is  not  obviated  by  our  statute,  which 
provides  that  a  party,  by  first  complying  with  its  provi- 
sions, may  read  in  evidence  the  record  of  any  deed,  or  a 
certified  copy  thereof,  with  like  effect  as  though  the  orig- 
inal of  such  deed  was  produced  and  read  in  evidence.  (R.  S., 
p.  278,  sec.  36.)  But  this  is  a  statute  relating  to  evidence 
alone,  and  does  not  affect  any  rule  of  pleading.  It  applies 
only  where,  under  the  rules  of  pleading,  secondary  evi- 
dence of  the  contents  of  a  deed  is  admissible.  Where 
profert  is  made  the  statute  will  not  apply.''' 

§  1356.  Grantee  Without  Remedy  in  Deed  Without  Cove- 
Mats— -It  is  one  of  the  best  settled  principles  of  the  law, 
that  a  purchaser  who  has  received  no  covenants  which 
cover  defects  or  incumbrances,  can  neither  detain  the  pur- 
chase money  nor  recover  it  back  if  already  paid. 

In  the  sales  of  lands,  the  technical  rule  remits  the  grantoe 

73— Dngger  v.  Oglesby,  99  111.  405. 
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back  to  his  covenants  in  his  deed;  and  if  there  be  no  in- 
gredient of  f  randy  accident  or  mistake  in  the  case,  and  the 
party  has  not  had  the  precaution  to  secure  himself  by  cov- 
enants, he  has  no  remedy  for  his  money,  even  on  failure  of 
title.  This  is  the  rule  both  at  law  and  in  equity.  So  where 
a  party  takes  a  quitclaim  deed  to  lands  he  takes  the  risk  of 
the  goodness  of  the  title.  Such  deeds  are  made  because 
the  vendor  is  unwilling  to  warrant  the  title,  and  they  are 
accepted  because  the  grantee  is  willing  to  take  the  hazard 
of  the  title  and  believes  it  is  worth  the  price  he  is  paying 
for  it. 

"Where  land  is  sold  and  conveyed  without  warranty,  under 
the  mistaken  belief  that  the  grantor  has  title,  the  real  fact 
being  unknown  to  both  parties,  and  where  each  has  eqnal 
means  of  information,  and  there  is  no  fraud,  the  grantee 
cannot  recover  on  failure  of  title,  on  the  ground  of  mutual 
mistake  of  the  parties  as  to  the  title,  in  a  court  of  equity. 
Such  a  case  is  strictly  damnum  absque  injuria.''^ 

§  1357.  Law  of  State  Where  Land  Is  Situated  Oontrola 
Conveyances  and  Covenants — The  validity  and  construc- 
tion, as  well  as  the  force  and  effect  of  all  instruments  relat- 
ing to  the  title  to  land,  depend  upon  the  law  of  the  State 
where  the  land  is  situated.  The  rule  in  this  regard  may  be 
thus  stated :  *  *  If  the  instrument  be  made  in  one  State  for 
the  conveyance  of  realty  situated  in  another,  or  for  the 
creation  or  imposing  any  lien  thereon,  or  in  any  manner 
affecting  the  title  thereto,  then,  under  all  circumstances, 
it  must,  in  substance  and  in  its  execution,  and  also  in  the 
evidences  thereof,  conform  to  the  law  of  the  place  where 
the  land  to  be  affected  thereby  is  situated;  for  it  is  a  well 
settled  principle  of  the  law  that  the  jurisdiction  over  real 
property  is  local,  and  appertains  to  the  State  wherein  the 
property  lies,  and  that  the  title  thereto  passes  only  in  con- 

74— Botsf  ord  v.  Wilson,  75  lU.  132 ; 
Barry  v.  Guild,  126  HL  439. 
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formity  to  the  law  of  such  State.*'  (Eoror  on  Interstate 
Law,  285.) 

This  mle  not  only  extends  and  applies  to  those  portions 
of  the  deed  which  concerns  the  transfer  of  property,  snch 
as  the  capacity  of  the  parties  to  contract  and  hold,  the 
formalities  necessary  to  a  valid  transfer,  the  dominion 
over  and  enjoyment  of  the  land  by  the  grantee,  the  right  of 
succession  to  the  title,  and  the  like,  but,  also,  to  the  cov< 
enants  in  a  deed,  except^  perhaps,  to  such  covenants  as  are 
purely  personal,  and  are  broken  as  soon  as  made  and  which 
do  not  run  with  the  land.  The  plain  inference  from  most  of 
the  eases  is,  that  the  law  of  the  land  where  the  deed  was 
executed  does  not  control  the  construction  of  covenants 
which  run  with  the  land,  and  that  such  covenants  depend 
upon  the  law  of  the  State  where  the  land  lies.^ 

§1358.  Covenaats  Binding  on  Grantee — The  intention 
that  in  order  to  create  a  covenant  operative  upon  a  grantee 
in  a  deed  it  is  necessary  that  the  grantee  should  sign  and 
seal  the  deed,  is  not  the  law  in  this  State.  A  grantee,  who 
accepts  a  deed  with  a  covenant  imposing  duties  upon  him, 
is  as  much  bound  by  such  covenant  as  though  he  had  signed 
and  sealed  the  deed.''' 

In  the  case  of  Eockf  ord,  B.  I.  &  St.  L.  E.  R.  Co.  v.  Becke- 
meier,  72  LI.  267,  the  declaration  consisted  of  three  counts 
in  covenant.  It  counted  on  a  deed  poll,  executed  by  the 
plaintiff  to  the  defendant,  for  a  strip  of  land  through  his 
farm.  The  consideration  was,  among  other  things,  that  the 
defendant  should  erect  a  depot  building  upon  the  section 
of  land  upon  which  the  farm  of  the  plaintiff  was  situated, 
and  near  the  north  line  of  the  farm,  and  also  erect  a  fence 
on  each  side  of  the  strip.  The  deed  was  delivered  to  and 
accepted  by  the  defendant.  It  was  averred  that  the  de- 
fendant took  possession  and  immediately  built  its  railroad 

75— Dalton  v.  Taliaferro,  101  111.  111.  367;  Sanitary  District  of  Chicago 
App.  698.  '      V.  Chicago  T.  &  T.  Co.,  278  HI.  529. 
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over  the  same,  and  has  since  used  and  possessed  the  same. 
It  was  then  averred  that  the  defendant,  by  accepting  the 
deed  and  taking  and  holding  the  land,  covenanted  to  per- 
form the  conditions  in  the  deed.  The  breach  negatives  the 
performance  of  the  conditions,  and  avers  that  the  defend- 
ant has  failed  and  refused  to  build  the  depot  and  fences 
according  to  the  terms  of  the  condition  in  the  deed.  A  trial 
was  had  and  a  verdict  and  judgment  for  the  plaintiff  was 
rendered. 

On  appeal  to  the  Supreme  Court  the  court  endorsed  the 
rule:  ^Hhat  the  action  of  covenant  could  not  be  maintained, 
except  against  a  person  who,  by  himself  or  some  other  per- 
son acting  in  his  behalf,  has  executed  a  deed  under  seal, 
or  who,  under  very  peculiar  circumstances,  had  agreed,  by 
deed,  to  perform  the  covenants,  and,  consequently,  cov- 
enant would  not  lie,**  unless  such  were  the  case.  It  was 
further  said  that  this  rule  seemed  to  be  strictly  in  acca- 
ance  with  the  general  and  well  settled  practice.  It  was 
admitted,  however,  to  be  true  that  where  the  covenant  was 
inherent,  or  runs  with  the  land,  the  heirs,  executors,  ad- 
ministrators and  assigns  may  be  bound  by  such  covenants. 
But  that  is  an  exception  to  the  general  rule,  and  in  the 
case  at  bar  the  court  was  clearly  of  the  opinion  that  the 
action  was  misconceived."" 

Again  it  is  said :  The  forms  of  pleading  are  touchstones 
of  the  law ;  and  the  most  dexterous  pleader  would  find  him- 
self unable  to  make  a  successful  profert  of  a  deed  poll,  as 
the  act  of  one  who  has  not  signed  it.''* 

While  the  tendency  of  the  courts  may  be  toward  a  greater 
liberality  in  matters  of  pleading,  in  order  that  substaiif* 
justice  may  be  done  speedily,  still  our  courts  have  not  yet 
gone  so  far  as  to  depart  from  the  common  law  rules  of 
pleading  as  to  permit  a  recovery  in  covenant  under  a  dec- 

77— Bockford,  R.  I.  &  St.  L.  R.  R.  78— Willenborg  v.  Illinois  C.  R.  R. 

Co.  V.  Beckemeier,  72  111.  267 ;  Walker  Co.,  11  111.  App.  298. 
V.    Keener,   86   IlL   App.   244;    Han- 
cock V.  Tunker,  83  111.  208. 
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laration  which  sets  forth  a  breach  of  an  implied  warranty 
or  a  tort.'* 

But  the  question  is,  not  whether  the  defendant  may  be 
held  to  the  plaintiff  id  a  proper  form  of  action,  but  whether 
he  is  liable  in  the  action  of  covenant.'* 

But  whether  such  a  condition,  when  found  in  a  deed  poll, 
under  which  the  grantee  enjoyed  the  estate,  is  strictly  his 
covenant  or  not,  it  is  universally  conceded  that  by  the  act 
of  accepting  and  enjoying  the  benefit  conferred  by  the  deed 
there  is  imposed  an  obligation  or  duty  upon  the  grantee  to 
perform  the  condition.  Having  accepted  the  grant,  he  can- 
not be  heard  to  deny  the  condition,  and  may  be  compelled 
to  perform  it. 

While  an  action  of  covenant  will  not  lie  where  the  de- 
fendant has  not  by  deed  engaged  to  perform  the  covenant, 
yet  assumpsit  will.  Assumpsit  is  technically  an  action  on 
the  case,  and  may  be  resorted  to  where  there  is  a  breach  of 
contract,  expressed  or  implied,  for  the  payment  of  money 
or  for  the  performance  or  the  omission  of  any  other  act. 
Where  one  accepts  a  deed  poll  containing  a  reservation  of 
certain  duties  to  be  performed  by  the  grantee,  assumpsit 
lies  for  the  breach  of  these  duties.  So  it  was  held  that 
assumpsit  would  lie  against  a  railroad  company  where  it 
had  accepted  a  deed  of  certain  lands  in  which  it  was  pro- 
vided that  it  would  erect  and  maintain  such  crossings  as 
may  be  necessary  for  the  accommodation  of  persons  whose 
lands  are  divided  by  said  track,  and  erect  suitable  fences, 
and  it  had  failed  to  comply  with  such  provision.  And  an 
action  could  be  maintained  by  the  grantee  of  the  grantor 
to  the  railroad  company." 

In  some  of  the  authorities  it  is  held,  as  a  general  rule, 
that  a  promise,  in  order  to  be  binding  as  a  covenant,  must 
be  under  the  seal  of  the  party  by  whom  it  is  to  be  per- 

79--Walker  v.  Keener,  86  TU.  App.  81— Willinborg  v.  Illinois  C.  R.  B. 

80— Hancock  v.  Yonker,  83  in.  208.      Co.*  11  111.  App.  208. 
Mi 


1100  The  Law  op  Real  Pbopbbtt — ^lUiiNOis 

formed.  But  by  other  authorities  a  different  rule  pre- 
vails, and  it  has  been  held  that  if  an  estate  is  conveyed  by 
deed  inter  partes,  containing  covenants  to  be  performed  by 
the  grantee,  and  he  accepts  the  deed,  though  only  signed 
and  sealed  by  the  grantor,  it  will  be  the  deed  of  both  of  the 
parties,  and  the  grantee  will  be  as  effectually  bound  by  it 
and  its  covenants  as  though  he  had  executed  the  instru- 
ment. 

So  where  in  a  deed  executed  by  the  grantor  to  the  Sani- 
tary District  of  Chicago,  of  certain  lands,  which  contained 
stipulations  for  the  doing  of  certain  work  by  the  Sanitary 
District  for  the  benefit  of  other  lands  of  the  grantor  not 
conveyed  by  the  deed,  it  was  held  that  the  grantee  of  the 
grantor  of  such  other  lands  might  maintain  a  bill  in  equity 
for  the  enforcement  of  such  covenants. 

And,  further,  if  it  was  found  impracticable  to  decree  a 
specific  performance  of  the  contract,  then  the  court  might 
properly  assess  the  damages  for  the  breach  thereof.** 

§1359.  Attestation  Clause — This  is  usually  the  last 
clause  in  a  deed  and  witnesses  that  the  parties  have  exe- 
cuted it  by  affixing  their  hands  and  seals. 

Our  statute  does  not  require  attesting  witnesses  as  essen- 
tial to  the  validity  of  a  deed,  nor  has  any  court  ever  held 
that  they  were  necessary  under  the  common  law.  But  the 
statutes  of  some  States  do  require  attesting  witnesses.  Our 
statutes  declares  that  where  the  conveyance  is  in  writing, 
signed  and  sealed  by  the  grantor,  if  he  is  free  from  dis- 
ability, shall  be  good  and  sufficient  to  pass  the  title  to  the 
property.  A  party  relying  on  a  deed,  not  duly  acknowl- 
edged, must  have  some  means  by  which  he  can  assert  his 
rights  by  the  deed  under  which  title  is  vested  in  him.  Where 
there  are  no  subscribing  witnesses  to  the  deed,  and  it  is  not 
properly  acknowledged,  its  execution  may  be  proved  by 
any  one  who  saw  it  executed,  or  by  proof  of  admissions  of 

82 — Sanitary  Difltrict  of  Chicago  v. 
Martin,  227  lU.  260. 
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tile  grantor,  or  by  any  other  competent  evidence.  And  so 
he  may  be  permitted  to  call  other  persons  to  establish  the 
deed  who  are  cognizant  of  the  f  acts.** 

§1360.  Deeds  to  Be  in  Writing,  Signed  and  Sealed  by 
Maker — ^The  statute  provides  that  every  deed  or  other  con- 
veyance in  writing,  signed  and  sealed  by  the  party  making 
the  same,  shall  be  sufficient  for  giving,  granting  or  other- 
wise conveying  lands,  tenements  or  hereditaments  in  this 
State.** 

And  the  Statute  on  Frauds  and  Perjuries  provides  that 
no  action  shall  be  brought  to  charge  any  person  for  the 
sale  of  lands  or  any  interest  therein  unless  such  con- 
tract or  some  note  or  memorandum  shall  be  in  writing.** 

The  deed  must  be  signed  by  the  maker.  This  may  be 
done  by  the  maker  himself  or  by  his  attorney  in  fact.  But 
if  executed  by  the  attorney  in  fact  of  the  maker  it  must 
dearly  appear  to  be  the  act  of  the  principal  and  not  of  the 
attorney.  It  must  appear  that  it  was  executed  by  the  prin- 
cipal and  not  by  the  attorney.  The  signing  must  be  ex- 
pressed as  the  act  of  the  principal  by  his  agent  or  attorney. 
Consequently  both  names  must  appear  on  the  paper,  show- 
ing that  the  grant  and  the  seal  were  those  of  the  principal 
but  also  by  whom  the  acts  were  done.  So  it  has  been  held 
that  where  the  attorney  executed  the  deed  by  signing  the 
principal's  name  only,  and  made  no  mention  of  its  being 
done  by  the  attorney,  it  was  held  not  to  be  an  execution  by 
the  principal.  However,  where  the  deed  itself  recited  that 
it  was  executed  by  the  grantor  by  his  attorney,  and  it  was 
simply  signed  by  the  name  of  the  grantor,  it  was  held  to 
be  a  good  execution  of  the  instrument.** 

The  production  of  the  deed  by  the  grantee,  duly  acknowl- 
edged, is  sufficient  proof  of  the  due  execution  of  the  deed 
by  the  grantor.*'^ 

83— Dundj  ▼.  CShamben,  23  IB.  869.  86—2  Wash,  on  Beal  Prop.  573. 
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§  1361.  Lost  Deeds— Clear  and  Convinoiiig  TestimoiLy  in 
Regard  Thereto— Where  a  deed  itself  is  not  introduced  in 
evidence,  and  parol  testimony  in  regard  to  its  existence 
and  contents  is  all  that  can  be  obtained,  the  testimony  must 
be  clear  and  convincing  in  every  respect.  Where  the  instru- 
ment rises  to  the  dignity  and  importance  of  a  monument  of 
title  every  principle  of  public  policy  demands  that  the  proof 
of  its  former  existence,  its  loss  and  its  contents  should  be 
strong  and  conclusive  before  the  courts  will  establish  a  title, 
by  parol  testimony,  to  property  which  the  law  requires  shall 
pass  only  by  deed  or  will.  It  is  the  policy  of  the  law  adopted 
with  a  view  to  prevent  frauds,  that  title  to  land  shall  pass 
only  by  written  instrument,  and  the  difference  is  more  in 
name  than  in  fact  between  giving  effect  to  a  parcel  convey- 
ance to  lands  and  establishing  a  title  to  land  under  an 
alleged  lost  deed,  upon  parol  testimony  of  its  contents  and 
loss,  unless  the  proof  is  clear  and  conclusive.** 

Where  the  evidence  of  the  contents  of  a  destroyed  deed 
is  vague  and  uncertain,  and  no  one  testifies  directly  to  the 
contents,  yet  if  the  circumstantial  evidence  is  sufficiently 
definite  as  to  the  property  conveyed  in  the  deed,  it  is  suffi- 
cient to  convey  the  property  claimed  to  be  conveyed 
thereby.*^ 

It  is  a  well  established  rule  of  evidence  that  everything 
will  be  presumed  against  the  despoiler.  This  presumption, 
however,  does  not  relieve  the  opposite  party  from  the  bur- 
den of  proving  the  contents  of  the  deed,  but  it  does  have 
the  effect,  where  the  evidence  is  vagtie  and  uncertain,  of 
raising  a  presumption  against  the  party  who  has  destroyed 
the  evidence  which  would  make  the  facts  clear.** 

Where  a  deed  is  taken  by  the  grantor  from  the  custodian 
who  held  it  for  the  benefit  of  the  grantee,  and  it  is  not 
produced,  the  presumption  is  that  it  was  destroyed  by 
the  grantor  for  the  purpose  of  destroying  its  effect  as  a 

88-i-Shipley  v.  Shipley,  274  111.  506.  90— Noffta  v.  NoflPts,  290  HL  36. 
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conveyance;  and  the  maxim  '^ omnia  praestununtur  contra 
spoliatorem' '  applies;  the  presumption  is,  as  to  the  gran- 
tor and  his  heirs  claiming  under  him,  that  the  deed  con- 
veyed the  highest  degree  of  title — ^a  fee  simple. 

The  rule  as  to  the  certainty  required  in  the  proof,  by 
parol,  of  lost  or  destroyed  documents  must  be  considered 
in  connection  with  the  maxim  that  everything  wiU  be  pre- 
sumed against  the  despoiler,  otherwise  the  rule  would  often 
be  the  means  of  denying  any  relief  to  a  complainant  where 
the  opposite  party  had  destroyed  the  evidence  against 
him» 

§1362.  Sealing  of  Deeds  IndispenBable— The  sealing  of 
deeds  was  indispensable,  at  common  law,  in  order  to  make 
them  valid,  and  with  the  exception  of  a  few  States,  the 
same  is  true  in  this  country. 

By  the  word  deed  as  the  same  is  here  used  is  understood 
such  instruments  as  purport  to  convey  real  estate  or  any 
interest  therein.  So  although  an  instrument  is  called  a 
deed,  if  it  be  not  sealed  it  is  not  a  deed,  and  on  the  other 
hand  if  the  usual  recital  in  regard  to  the  affixing  of  the 
seal  is  omitted,  yet  if  a  seal  be  actually  affixed  it  is  a  deed. 

It  is  immaterial  who  affixes  the  seal,  whether  it  be  a 
party  to  the  deed,  or  the  scrivener,  or  a  stranger,  provided 
it  is  done  before  it  is  delivered  by  the  maker.  By  deliver- 
ing the  deed  the  maker  adopts  the  seal  as  his  own.  And 
it  is  competent  for  any  number  of  grantors  to  adopt  and 
make  use  of  one  and  the  same  seal,  and  thereby  adopt  it 
as  the  seal  of  each  of  them.** 

A  paper  purporting  to  be  a  deed  is  not  valid  in  this 
State  for  the  purpose  of  conveying  title  unless  it  is  under 
seal,  yet  where  a  person  enters  into  possession  under  such 
a  paper  it  is  admissible  in  evidence  for  the  purpose  of 
sho^ng  the  extent  of  his  possession  and  what  he  claims  by 
his  possession.    So  an  instrument,  though  not  under  seal, 

91— Hndwii  V.    HudBon,    287    HI.  92—2  Wash,  on  Real  Prop.  569. 
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is  evidence  of  a  sale,  and  shows  that  an  equitable  title  has 
been  conveyed  to  the  person  claiming  as  grantee  there- 
under. 

Under  a  statute  passed  in  1909,  in  this  State  (Hurd's 
Stat.  1913,  p.  557),  it  is  provided  that  such  a  deed  or  paper, 
where  the  law  of  the  State  where  executed  dispenses  with 
a  seal  or  scroll,  is  given  the  same  force  and  effect  in  this 
State,  in  law  and  equity,  as  if  a  seal  or  scroll  had  been 
affixed.** 

By  the  ancient  common  law  and  before  learning  became 
general,  and  when  few  only  wlere  able  to  write,  sealing  and 
delivering  were  the  only  requisites  to  its  validity,  but  for 
the  purpose  of  the  more  readily  and  certainly  proving  the 
fact,  the  names  of  persons  present  at  its  execution  and  cog- 
nizant of  the  fact,  were  endorsed  upon  the  instrument  by 
the  scrivener,  that  they  might  be  known  and  called  as  wit- 
nesses in  case  it  should  afterwards  be  denied  by  the  grantor. 
But  in  process  of  time,  when  learning  became  more  general 
and  the  art  of  writing  common,  it  became  the  custom  for  the 
grantor,  in  addition  to  sealing,  to  sign  his  name  to  the  in- 
strument, and  for  the  persons  who  were  present  at  its  exe- 
cution to  sign  their  names  to  the  deed  as  witnesses,  under 
the  attesting  clause.  The  law  then  required  the  attesting 
witnesses  to  be  first  called,  as  they  were  supposed  to  know 
more  of  the  transaction  than  others,  and  also  for  the  same 
reason  that  the  parties  had  chosen  them  as  the  witnesses 
to  that  fact.  And  the  courts  held  that  the  party  relying  on 
the  deed  could  not  resort  to  other  evidence  of  its  execution 
until  he  produced  the  attesting  witnesses,  and  they  denied 
its  execution,  or  when  it  appeared  that  they  could  not 
be  produced  as  witnesses,  or  if  possible,  that  they  would 
be  incompetent  or  disqualified  from  testifying.  If,  when 
produced,  they  denied  its  execution,  the  party  claiming  un- 
der it  might  resort  to  other  legitimate  evidence  to  provo 
its  execution* 

93— Wilson  t.  Knue,  270  HL  298. 
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When  witnesses  became  disqualified  by  reason  of  interest, 
infancy,  or  otherwise,  or  bad  died,  or  could  not  be  found, 
he  was  permitted  to  resort  to  independent  evidence,  which 
was  evidence  of  the  handwriting  of  the  witnesses  who  had 
attested  its  execution,  and  when  this  was  proved,  the  deed 
was  admitted  in  evidence. 

This  is  the  generally  received  doctrine  of  the  present 
time,  and  though  some  decisions  may  exist  which  seem  to 
militate  against  it,  as  a  rule  it  is  firmly  established.^ 

However,  the  modem  statutes  of  Illinois  in  regard  to  the 
aeknowledgment  of  deed  do  away  with  the  necessity  of  pro- 
ducing witnesses  as  to  its  execution,  provided  the  deed  is 
properly  acknowledged.  The  law  in  regard  to  acknowledg- 
ments will  be  considered  hereafter. 

Although  a  party  to  a  lease  may  be  misnamed  in  the 
body  of  the  writing,  yet  if  he  sign  the  lease,  it  is  his  con- 
tract no  matter  by  what  name  he  is  called  in  the  body  of 
the  instrument.  So,  where  the  lessee  was  named  in  the 
body  of  the  lease  as  William  W.  Montayne,  but  his  true 
name  was  Wiley  W.  Montayne,  and  he  signed  it  as  W.  W. 
Montayne,  then  he  is  bound  by  the  lease.** 

It  is  a  fundamental  principle  that  an  instrument  in  order 
to  pass  the  legal  title  to  seal  property,  must  be  under 
seal.** 

Where  a  deed  is  relied  on  for  the  purpose  of  conveying 
title  to  land  it  must  be  under  seal,  but  a  deed  in  other 
respects  formal,  purporting  to  convey  lands,  may  be  good 
color  of  title  although  not  under  seal.  So  where  a  deed 
without  a  seal  was  offered  in  evidence  as  color  of  title  only, 
it  was  properly  admitted.*' 

§1363.  Adopting  and  AflBxing  Seal— Where  an  instru- 
ment appears  on  its  face  to  be  a  sealed  instrument  to  be 
signed  by  all  the  parties  thereto,  and  there  appear  to  be 

94— Ihmdj  Y.  GbambezB,  23  lU.  369.  96— Barrett  v.  Hinkley,  124  lU.  32. 

95-Monta7iie  ▼.  WalliOian,  84  lU.  97-— Sanitary  District  v.  AUen,  178 

355.  in.  330. 
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several  seals  attached  to  the  instrument^  bnt  not  as  many 
as  there  are  signatures,  the  court  will  presume  that  each 
of  the  signers  adopted  some  one  of  the  seals  as  his  seal.^ 

It  is  not  necessary  that  the  scroll  should  be  affixed  by  the 
signer.  The  printing  of  the  scroll,  or  the  characters  rep- 
resenting a  seal,  is  as  legal  and  durable  as  if  made  with  a 
pen  by  the  signer  himself,  and  it  equally  indicates  the  in- 
tention of  the  signer  as  to  the  character  of  the  instrument. 
If  the  signer  places  his  name  opposite  a  scroll  already  made, 
he  thereby  adopts  it,  and  makes  it  his  own.** 

But  when  the  issue  is  presented  whether  or  not  the  doc- 
ument has  been  altered,  and  when,  and  by  whom,  by  the 
addition  of  a  seal,  that  issue  might  well  be  submitted  to  a 
jury.* 

§  1364.  Proof  of  Seal  of  Corporation— Where  an  instru- 
ment is  executed  by  the  proper  officer  of  a  corporation,  the 
seal  affixed  affords  prima  facie  evidence  that  it  is  the  seal 
of  the  corporation.  This  rule  does  not  dispense  with  evi- 
dence that  the  seal  is  the  seal  of  the  corporation,  but  adopts 
the  rule  of  prima  facie  evidence  that  where  an  instrument 
is  duly  executed  by  one  having  authority,  that  the  seal  he 
attaches  is  the  seal  of  the  corporation,  until  it  is  impeached 
or  shown  to  be  otherwise. 

It  has  been  held  that  where  it  is  shown  that  the  seal  at- 
tached to  document  is  the  seal  of  the  corporation,  and  to 
have  been  set  to  the  deed  by  the  hands  of  an  agent,  it  is 
prima  faxyie  evidence  of  his  authority  to  do  the  act. 

The  ancient  strictness  of  proof  of  the  seal  being  the 
devise  and  seal  adopted  by  the  corporation,  has  been  greatly 
relaxed.  And  this  is,  indeed,  indispensable  under  the  very 
great  multitude  of  corporations'  of  a  public  and  private  na- 

98 — Jackson  t.   Security  M.  L.   L  99 — Doe  v.  McMahon,  4  111.  12. 

Co.,  233  111.  161;  Davis  v.  Burton,  4  1— Schwartz  v.  Herrenkind,  2Q  111. 

111.  41;  McLean  v.  Wilson,  4  111.  50;       209. 
Trogdon  v.   Cleveland   Stove   Co.,   53 
111.  App.  206;  Eames  v.  Preston,  20 
111.  389. 
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ture  which  have  become  the  most  desirable  and  convenient 
mode  of  association  of  capital  for  the  varied  transactions 
in  manufacturing,  carrying  and  trading.  It  would  in  most 
instances  be  difficult,  and  in  a  great  many  cases  impossible, 
for  the  persons  with  whom  they  deal,  strangers  to  the  pro- 
ceedings of  corporation  boards,  to  prove  that  a  particular 
device  had  been  adopted  by  them  as  a  seal.  It  may  be  that 
a  stricter  rule  is  required  in  England  and  some  of  the 
States,  but  the  court  refused  to  discuss  the  rule  or  its  sound- 
ness in  regard  to  the  relaxation  of  proof  in  this  regard.* 

If  a  document  is  executed  by  a  corporation  by  its  presi- 
dent and  secretary,  with  a  scroll  as  its  seal,  and  the  cor- 
poration accepts  the  benefit  of  the  document,  and  acts  un- 
der it,  this  amounts  on  the  part  of  the  corporation  to  an 
adoption  of  the  scroll,  as  its  corporate  seal.  The  legal  pre- 
sumption is,  that  where  seals  are  affixed  to  a  document  that 
they  are  placed  there  as  the  seals  of  the  parties.' 

§  1365.  Court  to  Determine  as  to  Seal — ^It  is  for  the  court 
to  determine  whether  a  document  is  under  seal  or  not ;  and 
this  is  done  by  inspection  by  the  court.* 

§1366.  Recitals  as  to  Seals — The  recital  in  a  deed  that 
it  is  executed  under  seal  is  unnecessary.* 

And  a  recital  in  a  document  that  it  is  under  seal,  where 
no  seal  is  affixed,  does  not  make  it  a  sealed  instrument.* 

And  the  general  rule  is,  that  if  there  be  no  seal  at  the 
end  of  the  instrument  it  will  not  be  held  to  be  a  specialty, 
although  the  parties  in  the  body  of  the  deed  refer  to  it  as 
a  sealed  instrument.'' 

§1367.  Seal  Imports  Consideration — ^A  seal  implies  a 
valuable  consideration,  and  there  is  no  necessity  of  proving 
it;  that  is  in  proceedings  at  law.* 

2~PhiUip8  V.  Coffee,  17  HI.  154.  6— Vance  v.  Funk,  3  lU.  263. 

3— Conkey  Co.  v.  Goldman,  125  HI.  7 — Jaekson  v.  Security  M.  L.  I.  Co., 

App.  161.  233  111.  161. 

4— Schwarz  v.   Herrenkind,  26   111.  8 — Chamberlain    v.    Fcmbach,    118 

209.  HI.  App.  145;  Randleman  v.  Handle- 

S— Chamberlain   ▼.    Fembach,    118  man,  156  111.  568. 
W.  App.  145. 
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It  is  presumptive  evidence  of  a  sufficient  consideration  to 
support  a  covenant  to  pay  according  to  the  covenant.* 

§1368.  Scroll  as  Seal— Statute— '' That  any  instrument 
of  writing,  to  which  the  maker  shall  affix  a  scroll  by  way 
of  seal,  shall  be  of  the  same  effect  and  obligation,  to  all 
intents,  as  if  the  same  were  sealed. ' '  ^* 

The  word  ^^seal''  after  the  signature  of  the  parties  is  as 
effectual  as  a  scroll  to  an  instrument,  and  makes  it  a  sealed 
instrument.*^ 

So  is  a  bracket, '*(—).''" 

And  so,  also,  are  the  letters  **L.  S.*' " 

§  1369.  Seal  Shown  in  Copy  of  Docnment— Where  a  copy 
of  a  deed  from  the  record  is  produced,  having  the  word 
'^seaP'  or  a  scroll  representing  a  seal,  it  must  be  presumed 
that  the  seal  to  the  original  was  such  a  one  as  the  law 
requires.  A  fac-simile  cannot  be  transferred  from  the 
record,  and  where  such  a  representation  appears  in  the 
copy,  it  will  be  held  good  until  it  is  shown  that  a  proper 
seal  was  not  attached  to  the  original.*^ 

In  making  copies  of  sealed  instruments,  by  long  usage 
and  the  general  understanding  of  legal  writers,  the  letters 
'  *  L.  S. ' '  are  regarded  as  the  true  representation  of  a  seaL" 

§1370.  Aooeptanoe  of  Deed  by  Grantee— To  render  a 
deed  operative  there  must  be  an  acceptance  by  the  grantee. 
No  particular  form  or  ceremony  is  necessary  to  constitute 
an  acceptance,  but  there  must  be  satisfactory  evidence  that 
a  grantee  either  actually  accepted  the  deed,  or  sought  to 
become  the  beneficiary  under  it,  before  any  litigation  occurs 
involving  the  question  of  acceptance.    So  where  a  husband, 

d— Hite  V.  Wells,  17  HL  88;  Evans  12— Eames  v.  Preston,  20  lU.  389. 

V.   EdwardA,   26  IlL   279;   Northman  13— Doe  ▼.   MeMahon,   4  IIL    12; 

V.    Deters,    206   111.    159;    Adams   y.  Bueklin  v.  Hasterlik,  155  IIL  423. 

Peabodj  Coal  Ck>.,  230  111.  469;  Bu-  14— Deininger  v.  McGonnel,  41  IIL 

pert  v.  Frauenknecht,  146  111.  App.  227. 

397.  15— Bucklen  v.  Hasterlik,  155  IIL 

10 — Sec.  I,  Ch.  29,  B.  S.  423;  Anthony  y.  International  Bank, 

11 — Jackson  y.   Security  M.  L.  I.  93  HL  225. 
Co.,  233  m.  161. 
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before  the  married  woman's  act  went  into  force,  made  a 
deed  of  the  property  to  his  wife  direct,  and  recorded  it,  and 
she  rented  the  property  and  collected  the  rents,  and  offered 
it  for  sale,  it  was  held  to  be  operative  at  least  in  equity." 

Accordingly  it  has  been  held  that  the  recording  of  such 
a  deed  by  the  grantor  without  the  knowledge  or  consent  of 
the  grantee  does  not  constitute  either  a  delivery  or  ac- 
ceptance. 

Under  such  circumstances  the  recording  of  the  deed  may 
afford  prima  facie  evidence  of  delivery  and  acceptance,  but 
if  the  deed  creates  any  liability  against  the  grantee  or  im- 
poses any  obligation  upon  him  an  acceptance  cannot  rest 
upon  any  presumption  but  the  acceptance  must  be  of  an 
affirmative  character.*'' 

And  where  the  acceptance  is  not  proven,  and  the  facts 
do  not  justify  the  presumption  of  law  that  the  grantee 
has  accepted  the  deed,  the  title  does  not  pass.** 

If  a  grantee  in  a  deed  running  to  hun  and  the  heirs  of 
his  body  refuses  to  accept  the  deed,  then  no  estate  passes 
thereby,  and  the  heirs  have  no  interest  under  the  deed  in 
the  premises  therein  described." 

Mere  manual  possession  of  a  deed  by  a  grantee  is  not 
necessarily  an  acceptance  of  the  deed.** 

And  where  the  grantee  is  sui  juris  there  is  prima  facie 
no  presumption  of  acceptance  from  the  unauthorized  acts 
of  the  grantor.  Where  a  deed  is  for  the  benefit  of  the 
grantee,  under  certain  circumstances  acceptance  may  be 
presumed,  but  not  necessarily.  Even  in  the  cases  which 
treat  the  act  of  recording  as  prim^  facie  evidence  of  de- 
livery, it  is  held  that  such  evidence  is  sufl5ciently  rebutted 
by  showing  that  the  conveyance  was  intended  to  confer  no 
benefit  on  the  grantee.** 

16— Biyan  ▼.  Wash,  7  HI.  (2  Gilm.)  1&— BpeneeT  ▼.  SpraeU,  196  HI.  119. 

557;  Dale   ▼.    Lineoln,    62   lU.    22;  20— Newlin  y.  Prevo,  90  HI.  App. 

Herriman  y.  Sehmitt,  211  HI.  263.  515;   Moore  y.   Fljim,   135  HI.   74; 

17— Hm  y.  Kreiger,  250  HL  408.  Pratt  y.  Griffen,  184  HI.  514. 

IS-Dag]^  y.  Blake,  197  HL  53.  21— anllivaii  y.  Eddy,  .154  HL  199. 
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§  1371.  Assent  of  Orantee  to  Unknown  Deed— It  is  true, 

as  a  general  proposition,  where  nothing  appears  to  show 
a  contrary  intention,  that  if  the  owner  of  an  estate  makes 
a  conveyance  of  it  and  places  the  deed  upon  record  withont 
the  knowledge  of  the  grantee,  the  title  will  nevertheless 
pass,  if  the  latter,  on  being  informed  of  the  transaction,  as- 
sents to  it.** 

§  1372.  Acceptance  by  Orantee  Presumed— It  is  well  set- 
tled, that  a  deed  may  operate  by  a  presumed  assent  until 
dissent  appears,  and  then  it  becomes  inoperative,  on  the 
principle  that  a  person  cannot  be  made  a  grantee  against 
his  will  and  without  his  agr cement. •• 

In  respect  to  a  grantee  who  is  not  under  legal  disability, 
the  rule  is,  that  when  such  grantee  is  aware  of  the  con- 
veyance, and  does  not  dissent,  and  the  conveyance  is  pos- 
itively beneficial  to  him,  acceptance  will  be  presumed,  but 
that  no  such  presumption  will  arise  so  long  as  the  grantee 
is  ignorant  of  the  conveyance.** 

Where  the  deed  is  in  the  nature  of  a  voluntary  settlement 
and  beneficial  to  the  grantee  its  acceptance  will  be  pre- 
sumed, especially  where  the  grantee  is  an  infant.** 

The  rule  is  that  where  the  grantee  is  an  infant  the  pre- 
sumption of  acceptance  is  a  rule  of  law,  and  knowledge  of 
the  conveyance  and  of  its  acceptance  is  not  necessary;  but 
this  is  because  the  infant  is  incapable  of  doing  any  act  in 
regard  to  the  deed  which  he  might  not  avoid  on  reaching 
his  maturity,  and  it  is  the  duty  of  the  parent  as  his  nat- 
ural guardian,  to  accept  and  preserve  the  deed  for  him.** 

§1373.  Delivery  of  Deed  Essential — It  has  repeatedly 
been  held  that  a  delivery  of  a  deed  is  essential  to  render  it 
operative  as  a  conveyance,  and  the  delivery  must  be  un- 
conditional.   A  deed  takes  effect  on  delivery,  or  not  at  all.*^ 

22— Chibrew  v.  Eace,  196  HL  71.  27— Byars  v.  Spencer,  101  HI.  429; 

23 — ^Dale  v.  Lincoln,  62  111.  22.  Boane  v.  Baker,  120  111.  308;  Blaek- 

24— Dagley  v.  Blake,  197  111.  53.  man  v.  Preston,  123  111.  381. 

25 — Spencer  y.  Bazor,  251  111.  278. 
26— McBeynolds  v.  Stoats,  288  111. 
22. 
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To  constitute  a  valid  delivery  the  grantor  must  part  with 
all  control  over  it.** 

A  deed  although  duly  executed,  acknowledged  and  re- 
corded, has  no  force  until  it  is  duly  delivered.  Therefore, 
one  who  receives  a  trust  deed  from  the  grantor  therein 
named  is  bound  by  the  record  of  conveyances  in  the  grant- 
or's chain  of  title,  and  takes  subject  to  a  conveyance  of  the 
property  by  deed  duly  recorded  after  the  trust  deed  is 
recorded,  but  before  it  is  duly  delivered.** 

Delivery  is  the  final  act  on  the  part  of  the  grantor  by 
which  he  consummates  the  purpose  of  his  conveyance,  and 
without  it  all  other  formalities  which  have  preceded  are 
impotent  to  render  it  effectual  as  an  instrument  of  title.** 

§  1374.  Delivery  of  Deed  a  Question  of  Law  and  Fact— 
In  case  of  conflicting  titles  derived  from  the  same  source 
the  question  of  the  delivery  of  a  deed  is  one  both  of  law 
and  of  fact.  From  the  evidence  of  the  facts  and  circum- 
stances surrounding  the  transaction  is  to  be  determined 
the  legal  question  as  to  whether  acts,  declarations  and  cir- 
cumstances constitute  a  legal  delivery.*^ 

Whether  the  facts  in  a  particular  case  are  suflScient  to 
establish  a  delivery  of  a  deed  often  present  diflScult  ques- 
tions to  determine.  The  question  of  delivery  is  largely 
one  of  intention.  The  intention  of  the  grantor  is  to  be 
gathered  from  all  the  facts  and  circumstance  connected 
with  the  transaction.  Each  case  must  be  determined  by  the 
special  facts  of  the  particular  case.  To  constitute  a  de- 
livery it  must  clearly  appear  that  it  was  the  grantor's  in- 
tention that  the  deed  should  pass  title  at  the  time  and  that 
he  should  lose  control  over  it.  If  the  deed  is  not  actually 
delivered  but  is  to  become  effective  upon  the  happening 
of  some  future  event  there  is  no  valid  delivery.  The  in- 
tention to  deliver  on  the  one  hand  and  of  the  acceptance 
on  the  other  may  be  shown  by  direct  evidence  of  the  inten- 

2S-^oiie8  ▼.  Schmidt,  290  lU.  97.  30— Daglej  v.  Blake,  197  ni.  53. 

29— Lanphere  ▼.  Desmond,  187  lU.  31— Shults  ▼.  Shtdtfl,  159  lU.  654. 

370. 
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tion  or  may  be  presumed  from  acts  and  declarations  of 
the  parties.  In  like  manner  the  presumption  of  a  delivery 
may  be  rebutted  and  overcome  by  proof  of  a  contrary  in- 
tention by  acts  and  declarations  from  which  the  contrary 
presumption  arises." 

In  a  contest,  where  the  question  of  the  delivery  of  the 
deed  is  in  issue,  the  burden  of  proof  is  on  the  party  who 
claims  under  the  deed  to  show  that  it  was  delivered.** 

§1375.  Sufficient  Delivery — The  question  of  what  acts 
are  necessary  to  constitute  a  sufficient  delivery  of  a  deed 
so  as  to  render  it  operative  in  passing  the  title  to  land, 
has  been  the  subject  of  much  discussion  in  the  Supreme 
Court,  and  it  has  been  held  that  to  determine  whether  there 
has  been  a  delivery  of  a  deed,  it  must  appear,  first,  that 
the  grantor  intended  to  part  with  his  title,  and,  second,  that 
the  control  of  the  instrument  passed  beyond  the  control  of 
grantor,  that  he  lost  all  power  over  it.** 

Ordinarily  giving  the  possession  of  the  deed  to  the 
grantee  with  the  intention  that  the  custody  of  the  deed 
should  remain  permanently  with  the  grantee,  or  that  the 
deed  should  be  presently  operative  as  a  conveyance  of  land, 
is  a  sufficient  delivery .'• 

Where  a  deed  has  been  actually  delivered  to  the  grantee 
in  the  lifetime  of  the  grantor,  even  though  it  provides  that 
it  is  not  to  take  effect  until  after  the  grantor's  death,  it 
will  be  sustained  as  a  present  grant  of  a  future  interest.'® 

If  the  grantor,  with  or  without  any  previous  agreement 
with  the  grantee,  executes  a  deed  and  has  it  recorded,  and 
notifies  the  grantee,  who  by  words  or  acts  accepts  the  con- 
veyance, the  delivery  is  sufficient,  and  the  actual  posses- 

32 — ^Pemberton  v.  Eraper,  280  lU.  35 — ^Hollenbeek  v.  HoUenbeck,  185 

295.  HI*  101. 

3a— Oliver  v.  Oliver,  149  HL  542.  36— Phillips  v.  Oannon,  246  HL  98; 

34-.B7arB  v.  Spencer,  101  HL  429;  Bjan  ▼.  Spencer,  101  HL  429. 
Boane  ▼.  Baker,  120  111.  308;  Spacj 
T.   Bitter,   214   IlL   266;    Bhults   ▼. 
Shottfl,  159  HL  654. 
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81011  of  the  instrmnent  is  not  indispensable.  And  title  hav- 
ing been  thns  conveyed,  cannot  be  resumed  by  the  grantor 
without  the  consent  of  the  grantee.'^ 

While  the  recording  of  a  deed  would  not  be  conclusive 
evidence  of  its  delivery,  the  court  has  no  hesitancy  in  say- 
ing that  it  constitutes  prima  facie  evidence  of  such  f act.** 

When  a  party  acknowledges  before  an  ofl&cer  the  execu- 
tion of  a  deed  made  by  him,  and  allows  the  oflScer  without 
objection  to  hand  the  same  to  the  grantee,  this  will  amount 
to  a  delivery  of  the  deed.** 

The  delivery  of  a  deed  will  be  presumed  from  slight  cir- 
cinnstances  where  there  is  proof  of  an  intention  of  the 
grantor  to  convey  to  the  grantee. 

The  manual  transfer  of  a  deed  from  the  grantor  to  the 
grantee  named  therein  and  the  subsequent  possession 
thereof  by  the  grantee  may  not  in  all  cases  amount  to  a 
delivery,  and,  on  the  other  hand,  a  manual  transfer  of  the 
possession  of  a  deed  from  the  grantor  to  the  grantee  is  not 
always  necessary  to  constitute  a  delivery  in  law.  What 
amounts  to  a  delivery  depends  upon  the  facts  a^id  circum- 
stances of  each  particular  case,  and,  as  has  often  been 
stated  by  the  courts,  is  a  mixed  question  of  law  and  facts.** 

§  1376.  Insufflcient  Delivery  of  Deed^— If  upon  the  execu- 
tion of  the  deed,  one  of  the  grantors,  the  husband,  delivers 
it  to  his  vnf e,  another  of  the  grantors,  to  be  by  her  held  for 
the  benefit  of  the  grantees  therein  named,  the  deed  cannot 
he  held  to  have  been  delivered,  for  the  reason  it  is  always 
under  the  dominion  and  control  of  the  grantors.** 

To  constitute  a  valid  delivery  of  a  deed  the  grantor  must 
absolutely  divest  himself  of  all  control  over  it,  and  if  he 

37— Wnnams  v.  Wimazmi,  148  HI  Doan  v.  Hosteller^  215  HL  635;  Baker 

42e.  ▼.   HiU,    214   m.   364;    Loveland   v. 

38— HimM  ▼.  Keighblingoer,  14  m.  Loveland,    136    HL    75;    Hewett    v. 

489.  Clark,  91  SL  605. 

3i^Fletc]ier  ▼.  Shepkerd,  174  IlL  40— Kelly  v.  Babst,  272  HI.  237. 

282;  Phelaii  r.  Hyland,  197  QL  395;  41--Morris  y.  Caadle,  178  in.  9. 


1114  The  Law  Of  Real  Pbopbbty — ^Ilukois 

retains  any  custody  or  control  over  it,  or  if  it  is  not 
actually  delivered,  but  is  to  become  effective  only  upon 
the  death  of  the  grantor,  there  is  no  delivery.  A  deed  must 
take  effect  upon  its  execution  and  delivery,  or  not  at  all.** 

Where  the  facts  show  that  the  grantor  did  not  intend  to 
lose  control  of  the  deed,  and  still  continues  to  have  control 
over  the  title  without  the  consent  of  the  grantee,  there  is 
not  such  a  delivery  as  the  law  requires  to  render  it  a  valid 
deed,  and  it  cannot  pass  the  title.  So  where  a  father  made 
and  acknowledged  a  deed  to  his  son,  and  left  it  with  the 
person  who  took  the  acknowledgment,  with  instructions  to 
hold  it  and  if  he  wanted  it  he  would  call  for  it,  but  if  he 
died  then  to  deliver  it  to  the  grantee,  and  the  grantor  after- 
wards mortgaged  the  land,  it  was  held  that  there  was  not  a 
suflScient  delivery  to  pass  the  title  to  the  premises  described 
in  the  deed.^ 

Although  a  deed  may  be  placed  upon  record  by  the 
grantor,  that  is  not  conclusive  evidence  that  he  then  de- 
livered it  absolutely  or  that  he  intended  that  it  then  should 
take  effect,  especially  when  the  grantee  is  not  present,  and 
had  no  knowledge  that  it  had  been  executed.  If  the  grantor 
without  the  knowledge  or  consent  of  the  grantee,  place  a 
deed. upon  record  that  will  not  constitute  a  delivery,  for  the 
reason  that  the  grantee  has  not  consented  to  receive  it  and 
it  is  well  settled  that  it  is  essential  to  the  legal  operation 
of  a  deed  that  the  grantee  consent  to  receive  it.  Without 
acceptance  on  behalf  of  the  grantee  there  can  be  no  delivery. 
So  where  the  grantor  himself  places  the  deed  upon  record, 
and  after  it  is  recorded  he  retains  the  possession  and  con- 
trol of  the  instrument  his  rights  in  the  property  are  not 
affected,  although  the  deed  may,  without  his  consent,  pass 
out  of  his  control.** 

While  the  acknowledgment  and  recording  of  a  deed  may 

42— Benner  v.  Bailj,  234  lU.  79.  44— WiUenou  v.  Handlon,  207  Hi. 

43— Byars  v.  Spencer,  101  lU.  429;       104;  Brown  y.  Brown,  167  lU.  631. 
Stinson  v.  Anderson,  96  lU.  373. 
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afford  prima  facie  evidence  of  its  delivery  and  acceptance, 
this  must  be  understood  to  apply  to  a  deed  simply  con- 
veying the  premises,  and  not  to  a  deed  which  imposes  an 
obligation  upon  the  grantee  to  assume  and  pay  a  pre- 
existing  incumbrance  on  the  property,  and  the  insertion 
of  such  a  clause  is  not  sufficient  of  itself  to  charge  the 
grantee  with  the  payment  of  the  incumbrance,  it  is  neces- 
sary to  go  one  step  further  and  show  that  the  grantee  as- 
sented to  the  insertion  of  such  a  clause.** 

§  1377.  Delivery  a  Question  of  Intent— Delivery  is  a  ques- 
tion of  intent  and  depends  upon  the  fact  whether  or  not 
the  parties  at  the  time  meant  it  to  be  a  delivery  to  take 
effect  at  once.  And  the  mere  placing  the  deed  in  the  hands 
of  the  grantor  does  not  conclusively  establish  a  delivery 
thereof.  The  intent  of  the  grantor  is  the  controlling  ele- 
ment.** 

In  such  case  the  inquiry  is,  what  was  the  intention  of 
the  parties  at  the  time?  and  that  intention,  when  discov- 
ered, must  govern.  The  fact  that  a  grantee  in  a  deed  may, 
after  the  execution  of  the  instrument,  take  it  into  his  hands, 
does  not  of  itself  establish  a  delivery.*'' 

The  intention  to  deliver  on  the  one  hand,  and  the  accept- 
ance on  the  other,  may  be  shown  by  direct  evidence  of  the 
intention,  or  may  be  presumed  from  acts  or  declarations, 
or  both  acts  and  declarations,  of  the  parties,  constituting 
a  part  of  the  res  gestae,  which  manifest  such  intention ;  in 
like  manner  the  presumption  of  a  delivery  may  be  rebutted 
or  overcome  by  proof  of  a  contrary  intention,  or  by  acts 
and  declarations  from  which  a  contrary  presumption  arises. 
It  is  not  competent  to  control  the  effect  of  a  deed  by  parol 
evidence  when  it  has  once  taken  effect  by  delivery,  but  it 
is  always  competent  to  show  that  the  deed,  although  in  the 

45--Thompsoii  ▼.  Dearborn,  107  lU.  Latimer   v.    Latimer,    174    111.    418 ; 

87.  Shults  V.  Shults,  159  ni.  654. 

46— HoUenbeck  ▼.  HoUenbeck,  185  47— Oswald    v.    CaldweU,    225    lU. 

HI  101;  Byars  v.   Spencer,  101  in.  224. 
429;  Jordan  v.  Davis,  108  111.  336; 
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hands  of  the  grantee,  has  never,  in  fact,  been  delivered, 
unless  the  grantor,  or  those  claiming  under  him,  are  es- 
topped in  some  way  from  asserting  the  non-delivery  of  the 
deed." 

Where  the  act  or  acts  of  the  grantor  are  relied  on  as  evi- 
dence of  the  delivery  of  a  deed,  the  test  in  each  case  is,  the 
intention  with  which  the  act  or  acts,  relied  on  as  equiva- 
lent or  substitute  for  a  formal  delivery,  were  done;  and 
each  case  must,  therefore,  be  judged  by  its  facts  and  cir- 
cumstances. The  necessity  of  so  doing  and  the  varying 
conclusions  drawn  from  different  state  of  facts  leads  the 
court  to  regard  it  as  difficult  to  fully  harmonize  the  de- 
cisions on  any  well  recognized  principle.  While  this  may 
be  true  in  the  sense  that  no  two  states  of  circumstances 
are  exactly  alike,  yet  certain  principles  upon  which  the  con- 
clusion must  rest  in  each  case  are  well  established.  In  case 
an  adult  grantee,  the  acknowledgment  and  recording  of  a 
deed  by  the  grantor  and  without  his  knowledge  or  consent, 
would  not,  of  itself,  amount  to  a  delivery,  but  if,  from  all  the 
circumstances,  it  appeared  that  the  grantor  by  his  acts  in- 
tended to  give  effect  and  operation  to  the  deed  and  relin- 
quish all  power  and  control  over  it,  such  acts  would  amount 
to  a  delivery.  It  may  appear  from  the  facts  and  circum- 
stances that  the  grantor,  in  delivering  the  deed  to  the  re- 
corder to  be  recorded,  intended  to  part  with  his  title  and 
that  he  delivered  it  for  the  benefit  of  the  grantee,  while  un- 
der other  circumstances  no  such  presumption  would  arise. 
In  the  case  of  an  ordinary  deed  of  bargain  and  sale  it  is  in- 
dispensable, whatever  means  may  be  adopted  to  accomplish 
its  delivery,  that  the  deed  passes  beyond  the  domination 
and  control  of  the  grantor,  since  both  grantor  and  grantee 
cannot  have  control  of  the  deed  at  the  same  time.** 

It  is  an  essential  prerequisite  that  the  instrument  should 
be  understood  by  the  parties  to  be  completed  and  ready  for 

48— Price  v.  Hudson,  125  lU.  284.  49— HiU  v.  Kreiger,  260  HL  408. 
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delivery,  in  order  to  have  the  mere  placing  it  in  the  hands 
or  possession  of  the  grantee  or  his  agent  into  a  delivery.*® 

A  release  deed  releasing  a  trust  deed  or  mortgage  is 
valid  though  there  may  be  no  manual  delivery  thereof.  The 
crucial  test  in  all  cases  is  the  intent  with  which  the  act  or 
acts  relied  on  as  the  equivalent  or  substitute  for  a  delivery 
are  done.  If  the  owner  of  an  estate  makes  a  conveyance 
of  it  and  places  the  deed  upon  record,  without  the  knowl- 
edge of  the  grantee,  the  title  will  nevertheless  pass,  if  the 
grantee,  on  being  informed  of  the  transaction,  assents 
to  it.« 

Where  the  owner  of  real  estate  made  and  executed  a 
deed  of  the  same  to  his  infant  grandchildren,  reserving  the 
use  of  the  property  during  his  life  and  the  life  of  his  wife, 
and  he  causes  the  deed  to  be  placed  in  the  hands  of  a 
third  party  to  be  taken  care  of,  but  gave  no  directions  as 
to  its  delivery  to  the  grantees,  his  previous  statements  to 
the  custodian  showed  an  intention  that  the  grantees  should 
have  the  property  after  his  death,  it  was  held  that  such 
statements,  in  connection  with  the  fact  that  the  grantor 
never  took  the  deed  from  the  custodian,  but  allowed  it  to 
remain  with  the  custodian  until  his  death  showed  that  the 
delivery  was  intended  for  the  grantees  named  therein. 

And  the  fact  that  after  his  death  his  wife  obtains  the 
deed  and  destroys  it,  such  destruction  will  not  affect  the 
question  of  the  delivery  of  the  deed.  The  property  at  the 
time  the  deed  was  made  was  the  property  of  the  grantor 
and  not  of  his  wife,  and  the  custodian,  if  the  agent  of  any 
one,  was  the  agent  of  the  grantor  and  not  of  his  wif  e.** 

§  1378.  Conditional  Delivery  of  Deed^-If  the  delivery  is 
conditional,  or  to  take  effect  upon  the  happening  of  some 
event  in  the  future,  it  must  appear  that  the  condition  has 
been  performed  or  that  the  event  has  happened.  Any  dis- 
position of  the  deed  by  the  grantor,  with  the  intention 

SMStiles  ▼.  Probst,  69  lU.  382.  52— Bonglas  v.  West,  140  HI.  455. 

61— Ifami  ▼.  Jmnmel,  183  HL  523. 
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thereby  to  make  a  delivery  of  it,  so  that  it  shall  become 
presently  effective  as  a  conveyance  of  title,  will,  if  accepted 
by  the  grantee,  constitute  a  suflScient  delivery." 

§1379.  Ratiflcation  of  Delivery  of  Deed— A  deed  pro- 
cured from  the  grantor  without  his  intention  of  deliver- 
ing it,  so  as  to  complete  its  execution,  may  subsequently  be 
ratified  by  the  grantor  so  that  a  good  title  may  become 
vested  in  the  grantee.  This  is  upon  the  well  settled  prin- 
ciple that  a  subsequent  ratification  may  have  a  retrospective 
effect.** 

While  it  is  true  that  the  declarations  of  the  grantor  made 
before  or  subsequent  to  the  execution  of  the  deed,  are  not 
admissible  for  the  purpose  of  impeaching  the  deed,  yet 
subsequent  declarations  of  the  grantor,  which  show  that  he 
wa43  satisfied  with  the  deed,  have  been  held  to  be  inadmis- 
sible." 

A  grantee  in  a  deed  is  not  affected  by  the  declarations 
of  his  grantor  made  after  the  execution  and  delivery  of 
the  deed,  unless,  after  full  knowledge  of  such  declarations, 
he  acquiesces  or  sanctions  them." 

Where  the  conduct  of  the  grantor,  and  all  the  circum- 
stances, are  such  as  indicate  that  the  grantor  intended  to 
give  effect  and  operation  to  the  deed,  and  to  relinquish  all 
power  and  control  over  it,  the  law  will  give  effect  to  the 
deed  accordingly,  and  will  hold  that  there  has  been  a  de- 
livery of  the  deed.*'' 

After  the  grantor  has  become  fully  advised  as  to  the  facts 
in  the  case,  he  may  by  his  acts  and  conduct  so  ratify  the 
act  of  the  grantee  in  recording  the  deed  as  to  be  bound 
thereby." 

§  1380.  Delivery  of  Deed  by  Grantor  to  a  Third  Person— 
The  question  of  the  delivery  of  a  deed  is  almost  wholly  one 

53— Price  V.  Hudson;  125  111.  284.  56— Higgina  v.  White,  118  HL  619. 

54^Phelpfl  V.   Pratt,   225   111.   85;  57— Weber  v.  Christen,  121  111.  91. 

Fitzgerald  v.  Allen,  240  111.  80.  58— Phelps  v.  Pratt,  225  IlL  85. 

55 — ^Burt   V.    Quisenberry,   132   111. 
385;  Guild  ▼.  Hull,  127  HI.  523. 
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of  intention.  It  is  only  necessary  that  the  intention  of  the 
grantor  be  clearly  manifested  that  the  deed  shall  become 
operative  immediately  and  that  he  surrenders  all  control 
and  dominion  over  it  In  this  state  it  is  well  settled  that 
where  a  grantor  executes  a  deed  and  places  it  in  the  hands 
of  a  third  person  to  be  delivered  unconditionally  to  the 
grantee  upon  the  death  of  the  grantor,  and  the  grantor 
surrenders  all  control  and  dominion  over  it,  such  acts  con- 
stitnte  a  valid  delivery.  And  it  is  just  as  well  settled  that 
such  conveyances  are  not  open  to  objection  that  they  are 
in  the  nature  of  testamentary  dispositions  and  void  unless 
executed  with  the  formality  required  by  the  Statute  of 
Wills.  Such  a  deed  takes  effect,  not  at  the  time  of  the 
death  of  the  grantor,  but  immediately  upon  being  delivered 
in  escrow,  if  such  act  is  attended  with  circumstances  clearly 
evincing  such  intention  on  the  part  of  the  grantor. 

And  the  reservation  of  a  life  estate  in  the  grantor  raises 
a  strong  presumption  that  it  is  the  intention  that  the  title 
should  vest  immediately  in  the  remainderman,  for  the  rea- 
son that  if  such  intention  had  not  existed  there  would  be 
no  reason  for  the  reservation.  In  case  such  a  deed  is  placed 
in  the  hands  of  a  third  person  to  be  delivered  to  the  grantee 
on  the  death  of  the  grantor  the  escrow  holder  holds  the 
deed,  not  as  the  agent  of  the  grantor,  but  as  the  agent  of  the 
grantee  named  in  the  deed  and  on  his  behalf.** 

A  subsequent  change  or  intention  on  the  part  of  the 
grantors  could  not  affect  the  delivery  thus  completed,  and 
even  a  mental  reservation  on  the  part  of  the  grantors  con- 
trary to  that  expressed  by  their  words  and  deeds,  would  not 
invalidate  the  delivery  effected  by  their  act  and  the  words 
actually  used.  The  custodian  on  the  receipt  of  the  deeds 
with  the  instructions  of  the  grantors  holds  them  for  the 
benefit  of  the  grantees,  and  he  has  no  right  to  surrender 

5ft— Ocrman- American  Bank  v.  Mar-  418;  Thurston  v.  Tabbs,  267  lU.  466; 

tin,  277  JUL  628;  Yanghn  y.  Vaoghn,  BnUard  v.  Buedmeier,  291  lU.  400; 

272  m.  11;  Pleming  v.  Belieis,  276  Moore  v.  Downing,  289  lU.  612. 
VI 132;  Latimer  y/  Latimer,  174  in. 
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them  to  the  grantors  and  the  grantors  had  no  right  to 
receive  them.** 

If  the  delivery  is  made  to  the  agent  of  the  grantee,  or 
to  a  stranger,  for  and  in  behalf  of  the  grantee,  and  to  his 
use,  it  is  a  good  delivery  although  the  grantee  may  in  truth 
be  entirely  ignorant  of  the  conveyance,  for,  if  the  delivery 
be  absolute,  the  assent  of  the  grantee  is  presumed  from  the 
fact  that  the  conveyance  is  beneficial  to  him.  And  such  a 
delivery  is  not  an  escrow. 

In  such  cases,  however,  the  delivery  must  be  uncondi- 
tional, and  for  the  express  purpose  of  vesting  title  in  the 
grantee.  The  cases  show  that  the  deed  takes  effect  from 
the  first  delivery,  no  matter  when  it  comes  into  the  hands 
of  the  grantee,  or  even  if  it  never  does.*^ 

But  it  has  been  held  that  when  a  grantor  executes  a 
deed,  and  delivers  it  to  a  third  person  to  be  delivered  to 
the  grantee  upon  the  payment  of  a  certain  sum  of  money, 
or  upon  the  happening  of  some  future  event,  it  is  not  the 
grantee 's  deed  until  the  second  delivery.** 

And  although  the  custodian  may  put  and  keep  the  deed 
in  a  receptacle  belonging  to  the  grantor,  and  where  he  could, 
by  the  exercise  of  physical  power,  regain  the  actual  pos- 
session of  the  instrument  as  against  such  custodian,  it  can- 
not be  said  that  the  grrantor  did  not  part  with  the  dominion 
and  control  of  the  deed.  Where  the  grantor  once  parts 
with  the  power  and  control  of  the  instrument,  it  is  gone 
forever,  and  he  cannot  thereafter  rightfully  or  effectually 
resume  control  over  that  which  he  had  parted  with,  even 
if  he  should  obtain  possession  of  the  deed.** 

§1381*  Deposit  of  Deed  to  Be  Delivered  on  Uncertain 
Event — By  all  the  authorities  a  deed  deposited  with  a  third 

60— Hudson  v.  Hudson,  287  111.  286.  62— Pitch  v.  Miller,  200  HI.  170 ; 

61 — ^Bryan  v.  Wash,  7  111.  (2  Qilm.)  Citing:  Demesmey  v.  Gravelin,  56  111. 

567;  Shea  v.  Murphy,  164  111.  614;  95;    Skinner  v.   Baker,   79   111.  496; 

dark  V.  Harper,  215  111.  24;   Kelly  Stanley  v.  Valentine,  79  111.  544. 
▼.    Parker,    181    111,    49;    Chapin    v.  63--Munro  v.  Bowles,  187  III  346. 
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person  to  be  delivered  upon  the  happening  of  some  event 
in  the  future  which  is  uncertain  and  may  or  may  not  hap- 
pen, does  not  pass  the  title  to  the  land  described  in  the  deed 
to  the  grantee  until  such  event  occurs  and  then  only  from 
the  happening  of  the  event,  or  perhaps,  from  the  actual 
delivery  of  the  deed  to  the  grantee  after  the  event  has 
occnrred. 

There  may  be  exceptions  to  this  rule,  as  where  a  man 
delivers  his  deed  in  escrow,  and  dies  before  the  condition 
of  the  deposit  is  fulfilled.  In  such  case  it  has  been  held 
from  necessity  that  the  condition  had  been  fulfilled,  the 
deed  must  take  eflFect  by  relation  as  to  the  time  of  the  first 
delivery.^ 

§1382.  Wrongful  Delivery  of  Deed  by  Depository— It 
has  been  uniformly  held  by  all  courts  that  where  a  deed 
has  been  left  by  the  grantor  with  a  depository  to  be  de- 
livered to  the  person  therein  named  as  grantee  upon  his 
compliance  with  certain  conditions  and  agreements,  the 
unauthorized  delivery  by  the  depository  before  the  per- 
formance of  the  conditions  or  agreements  conveys  no  title, 
and  an  innocent  purchaser  through  such  grantee  is  no  more 
entitled  to  protection  than  in  the  case  of  a  forgery.  This 
is  especially  true  where  the  grantor  is  not  guilty  of  any 
negligent  conduct  that  would  require  the  court  to  compel 
the  grantor  to  suffer  the  loss  rather  than  the  innocent  pur- 
chaser.** 

§  1383.  Delivery  of  Deed  to  Agent  of  Grantor— But  where 
the  grantor  in  a  deed  hands  it  to  a  party  acting  as  his 
agent,  to  be  delivered  to  the  grantee,  the  possession  of  the 
agent  is,  in  law,  tho  possession  of  the  grantor.  Such  an 
act  on  the  part  of  the  grantor  is  not  a  parting  with  the  in- 
strument with  the  intention  of  relinquishing  all  dominion 
over  it,  bnt  it  is  merely  putting  it  in  the  hands  of  an  agent, 
and  until  the  agent,  thus  charged  with  the  duty  of  making 
the  delivery,  actually  delivers  the  deed,  the  instrument  is 

<»4— Main  v.  Pratt,  276  in.  218.  65— Porcum  v.  Brown,  251  HI.  301. 
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no  more  operative  than  it  would  have  been  if  it  had  re- 
mained in  the  personal  custody  of  the  grantor.^ 

So  where  a  grantor  executed  a  deed  and  delivered  it  to 
a  third  person  with  instruction  to  hold  it  till  called  for,  and 
if  not  called  for  before  the  death  of  the  grantor,  then  to 
deliver  it  to  the  grantee,  it  was  held  that  there  was  no  de- 
livery.^ 

The  delivery  by  the  grantor  to  his  agent  without  any 
direction  of  instruction  as  to  its  delivery  to  the  grantee, 
does  not  authorize  the  agent  to  deliver  the  deed  to  the 
grantee  after  the  death  of  the  grantor.^ 

Merely  executing  the  deed  and  placing  it  on  record  by 
the  grantor,  without  the  knowledge  of  the  grantee,  is  not 
of  itself  a  delivery.  However,  in  such  case,  the  subsequent 
assent  of  the  grantee  will  be  sufficient.** 

Where  the  grantor  delivers  the  deed  to  his  attorney,  with 
instructions  to  deliver  the  deed  to  the  grantee  after  the 
marriage  of  the  grantor  to  the  grantee,  Held  that  such 
a  delivery  did  not  constitute  a  delivery  to  the  grantee ;  that 
the  possession  of  the  attorney  was  the  possession  of  the 
grantor,  who  did  not  part  with  all  power  and  control  over 
the  deed."^ 

§  1384.  Notice  of  Delivery  of  Unrecorded  Deed— Whether 
a  deed  from  a  father  to  a  son  conveying  the  property 
therein  described,  but  reserving  a  life  estate  in  the  father, 
and  delivered  by  the  father  to  a  third  person  with  direc- 
tions to  hold  the  same  and  deliver  it  to  the  grantee  on  the 
death  of  the  father,  and  the  possession  of  the  property  is 
delivered  to  the  son,  is  void  as  to  subsequent  creditors  de- 
pends wholly  whether  the  subsequent  creditor  had  actual 
or  constructive  notice  of  the  execution  of  delivery  of  the 
deed.  The  provision  of  Section  30  of  the  Conveyance  Act 
makes  all  unrecorded  deeds  void  as  to  subsequent  purchas- 

66— Dagley  t.  Blake,  197  111.  53.  69— Bjars  v.  Spencer,  101  TIL  429. 

67 — Spacy  v.  Bitter,  214  HI.  266.  70 — ^Barrows  t.   Barrowa,   138  111. 

6g— Lange  v.  OuUinan,  205  111.  365.      649. 
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ers  and  creditors  of  the  grantor  without  notice  thereof 
until  the  same  is  filed  for  record.  This  section  places  sub- 
sequent creditors  on  the  same  footing  as  subsequent  pur- 
chasers. The  question  then  arises,  what  facts  are  suffi- 
cient to  put  a  party  on  inquiry,  and  to  show  notice  as  to 
the  execution  and  delivery  of  an  unrecorded  deed.  It  is 
to  be  remarked  that  each  case  is  governed  by  its  own  par- 
ticnlar  facts.  While  it  is  sometimes  difficult  to  determine 
what  facts  are  sufficient  to  put  a  party  upon  inquiry  there 
has  never  been  any  departure  from  the  rule  early  estab- 
lished in  this  state:  ^' Where  the  court  is  satisfied  that  the 
subsequent  purchaser  acted  in  bad  faith,  and  that  he  either 
had  actual  notice  or  might  have  had  that  notice,  had  he  not 
wilfuUy  and  negligently  shut  his  eyes  against  those  lights 
which  with  proper  observation  would  have  led  him  to 
knowledge,  he  must  suffer  the  consequences  of  his  ignor- 
ance, and  be  held  to  have  had  notice  so  as  to  taint  the  pur- 
chase with  fraud  in  law.  It  is  sufficient  if  the  channels 
which  would  have  led  him  to  the  truth  were  open  before 
him,  and  his  attention  so  directed  that  they  would  have 
been  seen  by  a  man  of  ordinary  prudence  and  caution,  and 
notify  him  that  he  was  liable  to  suffer  in  consequence  of  his 
ignorance.  The  law  will  not  suffer  him  to  shut  his  eyes 
when  his  ignorance  is  to  benefit  himself  at  the  expense  of 
another,  when  he  would  have  had  them  open  and  inquiring 
had  the  consequences  of  his  ignorance  been  detrimental  to 
himself  and  advantageous  to  another.'*  This  rule  has  been 
consistently  followed,  repeatedly  reaffirmed  and  never  de- 
parted f rom.^ 

As  a  part  of  this  rule  the  courts  have  uniformly  held 
that  the  actual  occupancy  of  the  land  is  equal  to  the  record 
of  the  deed  or  other  conveyance  under  which  the  occupant 
claims  title  or  right ;  the  purchaser  is  bound  to  inquire  by 

71— Oerman-Amerieaii  Bank  v.  Mar-      lU.  486;  Morrison  v.  MUes,  270  Bl 
tin,  277  in.  628;    Bnpert  t.   Mark,      41. 
15  m  540;  Merriek  t.  WaUaee,  19 
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what  right  or  title  he  holds,  and  that  the  open,  visible  pos- 
session of  premises  is  suflScient  to  charge  the  purchaser 
with  notice  of  all  legal  or  equitable  claims  of  the  occupant.''* 

And  further,  it  has  been  held  that  whatever  is  sufficient 
to  put  a  party  upon  inquiry  which  would  lead  to  the  truth 
is  in  all  respects  equal  to  and  must  be  regarded  as  notice. 
One  having  notice  of  such  facts  as  would  put  a  prudent 
man  on  inquiry  is  chargeable  with  notice  of  other  facts 
which  might  have  been  discovered  on  diligent  inquiry." 

A  purchaser  may  not  excuse  himself  by  merely  obtain- 
ing information  of  the  character  in  which  the  possession 
was  originally  obtained,  but  is  bound  to  inquire  of  the  per- 
son in  possession  by  what  tenure  he  holds  possession  and 
what  interest  he  claims  in  the  premises  J* 

§1385.  Valid  and  Enforceable  Contract  Essential  to 
Valid  Delivery — ^Where,  however,  there  is  a  delivery  of  a 
deed  by  the  grantor  to  a  third  person  in  pursuance  of,  and 
as  a  part  of,  a  parol  contract  between  the  grantor  and 
grantee  in  the  deed  for  the  sale  by  the  grantor  to  the  grantee 
of  the  land  described  in  the  deed,  the  question  whether  or 
not  the  grantor  lost  control  over  the  instrument  so  depos- 
ited with  the  third  party  depends  upon  the  validity  or  en- 
f  orceabiUty  of  the  contract  and  not  upon  the  intention  of 
the  parties. 

But  before  a  grantee  can  claim  right  or  title  to  the  land 
described  in  such  a  deed  he  must  show  that  the  grantor  has 
made  a  valid  and  binding  contract  to  sell  and  convey  the 
land ;  and  such  a  contract  can  only  be  evidenced  by  a  writ- 
ten note  or  memorandum  thereof  expressing  the  condition 
and  subscribed  by  the  grantor.  It  may  appear  in  some  of 
the  cases  that  the  grantor  permitted  the  deed  to  be  deliv- 
ered to  the  grantee  by  the  depository  upon  the  perform- 
ance of  the  parol  conditions  of  the  deposit.    Undoubtedly, 

72— Coari   v.    Olflen,    91    111.    273;  74— Williams  v.  Brown,  14  111.  200; 

Brown  v.  Gaffney,  28  111.  149;  Mer-  German- American    Bank    v.    Martin, 

chants  Bank  v.  Dawdy,  230  111.  199.  277  la  628. 

73— Blake  v.  Blake,  260  HI.  70. 
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the  final  delivery  of  the  deed  to  the  grantee,  in  such  cases, 
passes  the  title  to  the  grantee. 

But  not  a  single  case  is  found  that  where  it  has  been 
held  that  one  who  has  deposited  a  deed  of  lands  to  a  third 
person  with  directions  to  deliver  it  to  the  grantee  on  the 
happening  of  a  given  event,  but  who  has  not  made  any 
valid  executory  contract  to  convey  the  land,  may  not  recall 
the  directions  to  the  depository  and  recall  the  deed  at  any 
time  before  the  conditions  of  the  deposit  have  been  coni- 
plied  with,  provided  these  conditions  are  such  that  the  titl^ 
does  not  pass  at  once  to  the  grantee  upon  the  delivery  of 
the  deed  to  the  depository.^* 

§1386.  Form  or  Ceremony  of  Delivery— No  particular 
form  or  ceremony  is  necessary  to  constitute  a  delivery.  It 
may  be  by  acts  without  words,  or  by  words  without  acts,  or 
by  both.  Anything  which  clearly  manifests  the  intention 
of  the  grantor,  and  the  person  to  whom  it  is  delivered,  that 
the  deed  shall  presently  become  operative  and  effectual, 
that  the  grantor  loses  all  control  over  it,  and  by  it  the 
grantee  becomes  possessed  of  the  estate,  constitutes  a  suf- 
ficient delivery.'* 

§1387.  Presumptions  as  to  Delivery  of  Deed— When  a 
deed  duly  executed,  is  found  in  the  hands  of  the  grantee, 
there  is  a  strong  presumption  that  it  has  been  delivered, 
and  only  clear  and  convincing  evidence  can  overcome  the 
presumption.  Otherwise,  titles  could  easily  be  defeated, 
and  no  one  would  be  regarded  as  being  secure  in  the  owner- 
ship of  land.  It  cannot  be  that  a  grantor  may  assail  a  con- 
veyance many  years  after  a  deed  has  been  made  by  merely 
swearing  that  he  never  delivered  the  deed.  The  unsup- 
ported evidence  of  the  grantor  surely  will  not  be  permitted 
to  have  such  an  effect.  To  so  hold  would  render  all  titles 
insecure,  and  would  be  disastrous  in  the  extreme."" 

75— Main  v.  Pratt,  276  lU.  218.  77— Tunison   v.    Chamblin,    88    lU. 

7&-OHver  ▼.  OHver,  149  111.  542;  376;  Blake  v.  Ogden,  223  111.  204; 
Bryan  y.  Wash.^  7  lU.  (2  Gilm.)  557.      Delfosse  v.  Delfosse,  287  lU.  251. 
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In  such  case  there  is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing  evidence  can  over- 
come the  presumption.  The  burden  of  proof  is  cast  upon 
the  party  denying  the  fact  of  delivery.^* 

Where  the  evidence  shows  conclusively,  not  only  that  the 
deed  was  recorded  with  the  knowledge  and  consent  of  the 
grantee,  and  after  it  was  recorded,  was  found  in  the  pos- 
session of  the  grantee,  but  also  that,  after  its  execution 
the  grantor  therein  expressed  his  satisfaction  with  what 
he  had  done,  and  announced  that  it  was  his  intention  thereby 
to  give  the  property  to  the  grantee,  the  law  will  presume 
a  delivery  of  the  deed,  and  that  title  passed  thereby.''^ 

And  only  clear  and  convincing  evidence  to  the  contrary 
will  overcome  such  presumption.** 

§1388.  Presumption  of  Delivery  May  Be  Rebutted— 
While  some  cases  hold  that  the  execution,  acknowledgment 
and  recording  a  deed  wiU  raise  the  presumption  of  a  de- 
livery of  a  deed,  the  presumption  is  never  held  to  be  con- 
clusive, and  in  the  latter  cases  the  decisions  of  the  courts 
are  to  the  effect  that  in  the  case  of  an  adult  grantee  they 
do  not  of  themselves  prove  delivery,  especially  if  the  acts 
done  are  without  the  knowledge  of  the  grantee.*^ 

But  the  fact  that  a  deed  was  acknowledged  aad  recorded 
is  presumptive  evidence  of  its  delivery  is  liable  to  be  re- 
butted. And  it  is  successfully  rebutted  when  it  is  shown 
that  it  was  not  in  the  nature  of  a  family  settlement,  nor  a 
gift  to  a  minor,  but  was  intended  to  confer  no  benefit  upon 
the  grantee,  and  its  execution  and  recording  were  wholly 
unknown  to  him  until  after  the  death  of  the  grantor .•• 

And  it  is  rebutted  when  it  appears  that  the  grantee  never 

78— Harahbarger  t.  Oarroll,  163  HI.  80 — Schroeder   v.   Smith,   249   IIL 

636;  Dale.y.  Lincoln,  62  IIL  22;  Bun-  574. 

lop  T.  Lamb,  182  HL  319;  Lmian  v.  81— Sullivan  v.  Eddy,  154  HL  199. 

Swearingen,  198  IIL  437.  82— Chilven  ▼.  Bace,  196  IIL  71. 

79— Shields  v.  Bush,  189  IIL  534; 
Ackman  t.  Potter,  239  IIL  578;  Mc- 
Bejnolds  t.  Stoats,  288  111.  22. 
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hiew  anything  abont  the  deed,  never  had  possession  of  it 
nor  of  the  land,  and  after  the  deed  was  recorded  the  grantor 
remained  in  possession  and  control  of  the  land  up  to  the 
time  of  his  death.^* 

§  1389.  Delivery  of  Deed  in  Escrow — ^An  escrow  has  been 
defined  to  be  a  written  instrmnent  which  by  its  terms  im- 
ports a  legal  obligation,  and  which  is  deposited  by  the 
grantor,  promisor  or  obligor,  or  his  agent,  with  a  stranger 
or  third  party,  to  be  kept  by  the  depository  till  the  perform- 
ance of  a  condition  or  the  happening  of  a  certain  event 
and  then  to  be  delivered  over  to  the  grantee,  promisee  or 
obligee.  The  authorities  lay  down  the  general  rule  that  in 
order  that  an  instrument  may  operate  as  an  escrow  there 
must  be  a  valid  contract  between  the  principal  parties  as 
to  the  subject  matter  of  the  instrument  and  the  delivery, 
and  that  in  the  absence  of  such  a  contract  the  party  making 
the  delivery  may  recall  the  instrument.** 

The  intention  of  the  grantor  is  the  controlling  element  in 
respect  to  the  suflSciency  of  the  delivery  of  the  deed  in 
escrow.  The  question  of  such  delivery  is  both  one  of  law 
and  fact,  and  from  the  facts  and  circumstances  of  the  trans- 
action the  legal  question  as  to  the  delivery  is  to  be  deter- 
mined.** 

A  deed  cannot  be  delivered  to  the  grantee  as  an  escrow. 
While  the  law  presumes  more  in  favor  of  a  deed,  as  to  its 
delivery,  in  cases  of  voluntary  settlements  than  in  cases  of 
bargain  and  sale,  yet  the  presumption  of  delivery  may  be 
rebutted  and  overcome  by  proof  of  a  contrary  intention,  or 
acts  and  declarations  from  which  a  contrary  presumption 
arises.** 

A  delivery  in  escrow  requires  that  the  deed  be  absolutely 
delivered — ^that  is,  it  must  pass  beyond  the  dominion  of 
the  grantor.  The  delivery  to  a  third  party  in  escrow,  in 
order  that  it  may  be  sufficient  to  vest  title  in  the  grantee 


83— Eirby  ▼.  Kirbj,  236  m.  255. 
84r-Mam  t.  Pratt,  276  lU.  218. 
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must  be  such  as  to  deprive  the  grantor  of  all  control 
ov^r  it.*^ 

If  the  grantor  by  his  acts  of  delivery  to  a  third  person 
of  the  deed  to  be  held  by  him  in  escrow,  loses  all  control 
over  the  instrument,  and  by  it  the  grantee  is  to  become  pos- 
sessed of  the  estate,  then  there  is  a  sufficient  delivery.  The 
question  is  to  be  determined  largely  by  the  intention  of  the 
grantor,  which  may  be  ascertained  by  his  acts  and  declara- 
tions and  by  the  circumstances  attending  the  execution  of 
the  deed,  and  its  delivery  to  a  third  party.** 

Where  the  grantor  executes  and  delivers  a  deed  to  the 
agent  of  the  grantee  to  be  delivered  to  the  grantee  when 
he  shall  have  executed  and  delivered  a  certain  bill  of  sale 
•  of  certain  goods,  the  grantor  thereby  makes  the  party  to 
whom  the  deed  was  delivered  his  agent  to  hold  the  deed,  or 
else  as  a  holder  of  the  deed  in  escrow  for  both  parties.** 

A  deed  delivered  in  escrow  does  not  take  effect  till  the 
condition  is  performed,  except  where  the  operation  of  the 
conveyance  would  be  absolutely  defeated  unless  the  first 
delivery  should  be  permitted  to  have  effect,  as  in  the  case 
of  the  death  of  the  grantor  before  the  condition  is  per- 
formed. So  where  a  deed  of  lands  was  delivered  in  escrow, 
and  an  absolute  delivery  was  afterwards  made,  but  pre- 
vious to  the  second  delivery  a  judgment  was  recovered 
against  the  grantor,  under  which  the  land  was  sold,  it  was 
held  that  the  purchaser  under  the  judgment  was  entitled 
to  the  land.** 

It  may  be  true  that  where  a  deed  is  delivered  to  a  third 
party,  to  be  held  by  him  in  escrow  until  the  grantee  shall 
perform  certain  conditions  agreed  upon  by  the  grantor  and 
the  grantee,  the  strict  title  does  not  pass,  under  such  a 
transaction  until  the  conditions  are  performed.  But  upon 
a  fulfillment  of  the  conditions  by  the  grantee,  the  rights  of 

87 — ^Elliott  V.  Murray,  225  111.  107.  90 — Jackson  v.  Rowland,  6  Wend, 

88— ShultB  V.  Shults,  159  111.  654.  (N.  Y.)  666. 
89 — ^Draper  v.  Hoops,  135  111.  App. 
388. 
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the  grantee  must  be  considered  as  relating  back  to  the  time 
of  the  delivery  of  the  deed  to  the  holder  of  the  escrow.** 

When  a  deed  is  deposited  as  an  escrow,  it  is  nothing  more 
than  a  mere  scroll,  until  the  condition  is  performed,  which 
makes  its  delivery  obligatory.  Prior  to  that  time  no  title 
passes  without  the  grantor 's  consent.  The  grantee  can  only 
acquire  title  by  the  performance  of  the  condition,  or  the 
happening  of  the  contingency,  and  where  these  never  hap- 
pen the  grantee  never  acquires  any  title.** 

§  1390.  The  Effect  of  a  Delivery  of  a  Deed,  provided  it  is 

accepted  by  the  grantee,  is  to  pass  the  title  to  the  premises. 

After  the  execution  and  delivery  of  a  deed,  it  is  not  within 

the  power  of  the  grantor  to  repudiate  it,  and  attempt  to 

regain  the  property.** 

If  a  deed  be  once  delivered,  it  cannot,  if  valid,  be  defeated 
by  any  subsequent  act,  unless  it  be  by  virtue  of  some  con- 
dition contained  in  the  deed  itself.  Regularly,  there  can 
be  but  one  delivery  of  the  same  deed,  for  if  the  first  is 
effectual,  the  second  can  be  of  no  avail.  The  reason  is,  that 
by  the  first  delivery  it  took  effect.** 

After  the  actual  delivery  of  a  deed  to  the  grantee  and 
its  record,  the  retention  of  its  possession  by  the  grantor  in 
ease  the  deed  provides  that  the  grantor  shall  receive  the 
rents  during  his  life,  is  not  inconsistent  with  the  delivery 
of  the  deed.** 

The  fact  that  a  deed  is  not  to  be  recorded  till  after  the 
death  of  the  grantor  does  not  affect  the  question  of  its  de- 
livery.** 

In  a  deed  duly  delivered  containing  covenants  of  war- 
ranty, but  including  this  clause:  **This  deed  is  not  to  take 
effect  until  after  my  decease — ^not  to  be  recorded  until 
after  my  decease, '  *  it  was  held  to  be  a  good  and  valid  deed, 

91— Oudgel  V.  Kittennan,  108  m.  94— Stiles  v.  Probgt,  69  IH.  382. 

50.  95— Williams  v.  Evans,  154  111.  98. 

92— Titch  V.  MiUer,  200  lU.  170.  96— KeUy  v.  Parker,  181  111.  49. 
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without  creating  an  intermediate  estate  to  support  it,  liv- 
ery of  seizin  having  been  abolished  in  this  state.*^ 

§  1391.  Delivery  and  Aooeptanoe  in  CaMs  of  Volnntary 
Settlements — ^Where  the  deeds  are  of  the  character  of  vol- 
untary settlements  upon  the  grantees,  the  law  presumes 
much  more  in  favor  of  a  delivery  than  it  does  in  ordinary 
business  transactions.  Such  a  settlement,  when  fairly  made, 
is  binding  on  the  grantor,  unless  there  be  clear  and  decisive 
proof  that  he  never  parted  or  intended  to  part  with  the  pos- 
session of  the  deed,  and  it  will  be  regarded  as  delivered  al- 
though he  retains  it,  unless  there  are  other  circumstances 
to  show  that  it  was  not  intended  to  be  absolute.  The  rule 
in  such  cases  results  from  the  presumed  intention  of  the 
grantor  to  make  his  act  effectual,  the  relation  of  the  par- 
ties to  each  other  and  the  trust  and  confidence  reposed.  If 
the  grantee  knows  of  the  conveyance  an  acceptance  will  be 
presumed,  in  the  absence  of  other  proof,  on  account  of  the 
beneficial  nature  of  the  gift.  It  would  naturally  be  in- 
ferred that  one  would  consent  to  and  accept  conveyance 
for  his  benefit.  The  law  adds  the  presumption  of  delivery 
and  acceptance  where  a  voluntary  conveyance  is  made  to 
an  infant  or  one  under  disability.  The  actual  delivery  and 
acceptance  by  such  a  grantee  is  never  necessary.  An  in- 
fant is  incapable  of  doing  any  act  in  regard  to  a  deed  which 
he  may  not  avoid  on  reaching  his  majority,  and  it  was  not 
unnatural  for  one  sustaining  the  relation  of  grandparent, 
where  he  has  made  a  conveyance  to  his  minor  grandchil- 
dren, to  preserve  the  deed  for  their  benefit.  As  an  infant 
or  one  under  disability  is  incapable  of  making  any  formal 
and  valid  acceptance,  his  knowledge  of  the  conveyance  is 
not  necessary,  and  it  is  the  duty  of  the  court  to  declare  an 
acceptance  for  him  where  the  conveyance  is  beneficial.  The 
grantor  ^s  intention  to  presently  vest  the  title  in  the  grantee 
in  the  case  of  a  voluntary  settlement  is  regarded  as  of  more 
importance  than  the  mere  manual  possession  of  the  deed, 

97— Shackelton  v.   Sebree,   86  HL 
616. 


Conveyances — Title  by  Alienation  1131 

and  in  the  case  of  a  conveyance  to  an  infant  the  recording 
of  a  deed  hy  the  grantor  or  by  his  direction  is  prima  facie 
evidence  of  a  delivery. 

§1392.  PresnmptioiL  of  Delivery  in  Voluntary  Settle- 
mento— Where  the  grantor  in  a  deed  made  as  a  voluntary 
settlement,  reserves  a  life  estate  in  the  property  described 
therein  and  its  possession  and  control,  the  retention  of  the 
deed  is  not  inconsistent  with  the  idea  of  delivery,  and  the 
deed  is  operative.  Such  a  reservation  raises  the  presump- 
tion that  the  deed  was  intended  to  operate  immediately  as 
a  conveyance  of  a  future  estate,  which  is  to  vest  in  posses- 
sion at  the  termination  of  the  life  estate,  since  there  would 
be  no  objection  in  reserving  a  life  estate  if  the  deed  was  not 
to  be  effectual  as  a  conveyance  or  was  retained  to  prevent 
its  taking  effect  until  the  death  of  the  grantor.** 

In  cases  of  voluntary  settlement  the  mere  fact  that  the 
grantor  retains  the  deed  in  his  possession  is  not  conclusive 
against  its  validity,  if  there  are  no  other  circumstances, 
besides  the  mere  fact  of  his  retaining  it,  to  show  that  it 
was  not  intended  to  be  absolute.  The  above  rule,  which 
was  early  announced  by  the  Supreme  Court,  has  been  uni- 
formly followed  down  to  the  present  time.** 

The  same  degree  of  formality  is  never  required,  on  ac- 
count of  the  great  degree  of  confidence  which  the  parties 
are  presumed  to  have  in  each  other,  and  the  inability  of  the 
grantee,  frequently,  to  take  care  of  his  own  interest.  The 
presumption  of  the  law  is  in  favor  of  the  delivery,  and  the 
burden  of  proof  is  on  the  grantor  to  show  clearly  that  there 
was  not  a  delivery.* 

In  cases  of  voluntary  settlements  the  deed  may  be  deliv- 
ered to  a  third  party  for  the  use  and  benefit  of  the  grantee 
and  such  delivery  will  be  effectual.* 

98— Hfll  T.  Kreiger,  250  lU.  408.  2— Crabtree   v.    Crabtree,    159   lU. 

9»— White  T.  WiUard,  232  lU.  464.      342. 

1— Bryan  v.  Wash,  7  DL  (2  Gilm.) 
557;  Haateraon  ▼.  Cheek,  23  lU.  72; 
Odhen  v.  Baoe,  196  JXL  711. 
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The  law  makes  stronger  presumption  of  the  delivery  of  a 
deed  in  the  case  of  voluntary  settlements  than  in  cases  of 
ordinary  bargain  and  sale,  but  where  the  grantees  are  of 
full  age,  the  presumption  of  delivery  in  their  favor  does  not 
obtain  to  the  extent  it  would  if  they  were  minors.' 

It  is  well  settled  by  adjudicated  cases  that  the  law  pre- 
sumes much  more  in  favor  of  the  delivery  of  a  deed  of  vol- 
untary settlement  than  an  ordinary  bargain  and  sale,  and 
this  is  especially  true  where  the  grantee  is  an  infant.* 

In  the  case  of  a  deed  from  a  father  to  his  infant  child  the 
burden  of  proof  as  to  the  delivery  of  the  deed  shifts,  and 
it  is  required  that  any  one  claiming  adversely  to  such 
grantee  must  show  that  there  was  no  delivery.' 

While  the  presumption  is  that  a  deed  has  been  delivered 
in  case  of  a  voluntary  settlement  by  a  parent  to  a  child  in 
which  there  is  a  reservation  of  a  life  estate  in  the  parent, 
the  presumption  may  be  rebutted  by  showing  that  it  was 
the  intention  of  the  grantor  not  to  deliver  the  deed.  This 
presumption  is  applied  and  the  validity  of  the  deed  is  up- 
held only  in  cases  where  there  are  no  circumstances  to  show 
that  the  grantor  did  not  intend  the  deed  to  operate  imme- 
diately.' 

§  1393.  Time  of  Delivery  of  Deed— It  is  believed  that  the 
rule  is  well  established,  that  the  presumption  must  be  in- 
dulged that  a  deed  was  delivered  at  the  time  it  bears  date. 
It  may  be  averred  and  proved  that  it  was  delivered  on  a 
different  day;  but  the  presumption  is  that  it  was  on  the 
same  day,  and  that  presumption  must  stand  until  the  con- 
trary is  proved.^ 

In  order  to  rebut  the  presumption  of  the  delivery  of  the 
deed  at  the  day  of  its  date,  it  is  necessary  to  produce  some 


3 — Ackman  v.  Potter,  239  111.  578; 
Latimer  v.  Latimer,  174  HI.  418; 
Cline  V.  Jones,  111  111.  563;  Bryan 
V.  Wash,  2  Gilm.  557;  Reed  v.  Dou- 
thit,  62  111.  348. 

4 — Jones  v.  Schmidt,  290  HI.  97. 


5 — Thurston  v.  Tubbs,  257  Ul.  465. 

6--Nefft8  V.  Neffts,  290  lU.  36; 
Sample  v.  Geathard,  281  111.  79. 

7 — ^Deininger  v.  McOonnell,  41  III. 
227;  Hardin  v.  Crate,  78  111.  533. 
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evidence  as  to  the  time  of  its  delivery,  and  where  no  evi- 
dence of  that  time  is  produced,  the  presumption  is  not 
overcome.* 

§  1393a.  The  DoGtrine  of  Relation  of  Conveyaaces  Back 
to  the  First  Cause — ^While  it  is  true  that  in  general  a  deed 
only  takes  e£fect  from  and  at  the  time  of  its  delivery  and 
acceptance  by  the  grantee,  there  are  certain  exceptions  or 
modifications  of  that  rule,  known  as  the  doctrine  of  rela- 
tion. It  is  said  that  the  doctrine  of  relation,  applied  to 
protect  purchasers,  is  this,  that  where  there  are  divers 
acts  concurrent  to  make  a  conveyance,  estate  or  other  thing, 
the  original  act  shall  be  preferred,  and  to  this  the  other 
acts  shall  have  relation.  There  is  no  rule  better  founded 
in  law,  reason  or  convenience  than  this,  that  all  the  severiEil 
parts  or  ceremonies  necessary  to  complete  a  conveyance 
shall  be  taken  together  as  one  act,  and  operate  from  the 
substantial  part  by  relation. 

The  fiction  of  the  doctrine  of  relation  is,  that  an  interme- 
diate bona  fide  alienee  of  an  incipient  interest  may  claim 
that  a  conveyance  of  the  legal  title  to  his  grantor  inures 
to  this  benefit  by  an  ex  post  facto  operation,  and  receives 
the  same  protection  at  law  that  a  court  of  equity  would 
afford  hinL 

So  it  was  held  that  where  land  had  been  purchased  at  a 
sale  of  school  lands,  and  the  purchase  price  paid  therefor, 
but  before  the  issuing  of  a  deed,  the  purchaser  quitclaimed 
his  interest  in  the  land,  it  was  held  in  substance  that  the 
deed  or  patent  issued  to  the  purchaser  inured  to  the  benefit 
of  the  grantee  in  .the  quitclaim  deed.* 

And  it  has  also  been  held  that  for  the  advancement  of 
a  right  and  the  furtherance  of  justice,  and  where  the  rights 
of  third  parties  are  not  injuriously  affected,  a  deed  will 
have  relation  back  to,  and  take  effect  from  the  time  the 
grantee  was  entitled  to  receive  it.    Thus  a  deed  may  relate 

8— Lake  Erie  ft  W.  B.  B.  Co.  t.  »— Welch  v.  button,  79  HI.  465. 

^^Mtbam,  155  HL  514. 
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back  to  avoid  the  effects  of  an  adverse  possession  between 
the  conclusion  of  the  sale  and  the  execution  of  the  deed; 
or  to  render  valid  an  intermediate  alienation  by  the 
grantee ;  or  to  pass  whatever  interest  the  judgment  debtor 
had  in  the  land  at  the  time  of  the  attachment  of  the  judg- 
ment lien.** 

§  1394.  Destmction  or  Re-Delivery  to  Oraator  of  Unre- 
corded Deed — ^Where  a  conveyance  of  land  is  executed  and 
delivered  to  the  grantee,  its  subsequent  destruction  before 
recording  the  same  will  not  re-invest  the  legal  title  in  the 
grantor." 

The  delivery  back  by  the  grantee  to  the  grantor  of  an 
unrecorded  deed  will  not  in  any  manner  affect  the  title  to 
the  land ;  the  legal  title  will  still  remain  in  the  grantee." 

But  it  has  been  held  by  the  Supreme  Court  in  several 
cases  that  if  the  grantee  in  surrendering  an  unrecorded 
deed  that  has  been  executed  and  delivered  to  him,  does  so 
with  the  intention,  or  with  the  request,  that  it  be  destroyed, 
for  the  purpose  of  re-investing  the  title  in  the  grantor,  then 
the  grantor  acquires  an  equitable,  though  not  a  legal,  title 
to  the  land.** 

It  would  seem,  however,  that  this  rule  applies  only  where 
the  grantor  remains  in  possession  of  the  property.** 

The  burden  of  proof  will  be  upon  the  grantor  to  show 
that  the  deed  was  surrendered  with  the  intention  that  it 
should  be  destroyed  and  the  title  reinvested  in  the  grantor. 

So  where  it  appears  from  the  evidence  that  a  widow,  and 
those  advising  her,  believed  that  the  re-delivery  of  a  deed 
to  her  by  her  husband  conveying  certain  property  to  her, 

10 — ^Ferguson   ▼.   Miles,   8   IlL    (3  12 — C^ossman  v.   Keister,   223  IlL 

Gilm.)  358;  Ooff  v.  O'Connor,  16  HI.  69;  Gillispie  v.  Gillispie,  159  IlL  84; 

421;  McHany  v.  Schenk,  88  HI.  357;  Ward  v.  Conklin,  232  111.  553. 

Keith  V.  Keith,  104  IlL  397;  Chicago,  13--Happ  v.  Happ,  156  IlL  183; 

B.  &  Q.  B.  B.  Co.  V.  Chamberlain,  84  Sanford  y.  Finkle,  112  111.  146;  611- 

HL  333.  liBpie  v.  Gillispie,  159  lU.  84. 

11— Fletcher  v.  Shepherd,  174  HI.  14— Fletcher  v.  Shepherd,  174  111. 

262;  Clark  v.  Harper,  215  IlL  24.  262. 
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and  the  destraction  of  such  deed  by  the  husband,  without 
her  knowledge  or  consent,  destroyed  all  her  rights  under 
the  deed,  she  is  not  estopped  from  clauning  ownership  of 
the  property  by  the  fact  that  she  had  filed  a  petition  for 
the  assignment  of  dower  and  homestead  in  the  property. 
The  doctrine  of  estoppel  in  pais,  or  equitable  estoppel,  is 
based  npon  a  fraudulent  purpose,  and  a  fraudulent  result. 
If,  therefore,  the  element  of  fraud  is  wanting  there  is  no 
estoppel.  There  must  be  a  dece^ption,  and  change  of  conduct 
as  a  consequence,  in  order  to  estop  the  party  from  showing 
the  truth." 

§  1395.  Fraud  in  the  ExecntioiL  of  Coayeyanoefr— Fraud 
tonchmg  the  execution  of  an  instrument,  such  as  misread- 
ing, the  fraudulent  substitution  of  one  paper  for  another, 
or  by  obtaining  by  some  trick  or  device  an  instrument  which 
the  party  did  not  intend  to  execute,  may  he  availed  of  in 
a  defense  in  an  action  at  law  on  the  instrument.  But  if  a 
party  who  executed  a  written  instnmient,  understanding 
at  the  time  what  he  was  signing,  desires  to  avoid  the  legal 
effect  of  the  writing  on  the  ground  that  he  was  induced  to 
sign  it  by  misrepresentations,  false  statements  and  deceit 
as  to  the  nature,  extent  and  value  of  the  consideration, 
made  by  one  who  occupied  a  fiduciary  relation  to  him,  he 
must  resort  to  a  court  of  equity  for  a  decree  reforming  or 
setting  aside  the  instrument. 

This  is  the  rule  in  all  jurisdictions  where  the  distinction 
between  law  and  equity  is  retained.  An  exception  to  the 
rule  exists,  by  express  statutory  provisions,  where  it  is 
desired  to  question  the  consideration  of  a  negotiable  in- 
strument for  the  payment  of  money  or  property. 

Courts  of  equity  have  long  entertained  bills  brought  to 
investigate  alleged  fraudulent  conduct  in  transactions  be- 
tween client  and  counsel,  and  to  declare  such  transaction 
void  on  the  ground  of  constructive  fraud  if  found  to  be 
unfair  or  obtained  by  undue  advantage.** 

15--Qnn8pie  ▼.  Oilliipie,  159  lU.  84.  16— Bobinson  ▼.  Sharp,  201  lU.  86. 
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In  the  case  of  Sparrow  v.  Wilcox,  272  111.  632,  which  is 
somewhat  peculiar,  it  appeared  that  the  complainants 
(Sparrow,  et  al.)  were  the  owners  of  certain  property  in 
the  City  of  Chicago,  and  a  sale  thereof  was  effected  to  one 
Garrett.  The  consideration  for  the  conveyance  was  three 
notes  of  Garrett  for  $2,500  each,  and  as  collateral  security 
therefor  Garrett  transferred  to  the  complainants  what  pur- 
ported to  be  two  notes  for  $3,200  each  purporting  to  be 
executed  by  one  Gunderson,  which  notes  were  purported 
to  be  secured  by  a  mortgage  on  certain  lands  in  Montana; 
at  the  same  time  Garrett  delivered  to  the  complainants 
what  purported  to  be  an  abstract  of  title  to  the  Montana 
lands  showing  the  title  thereto  to  be  good  in  Gunderson. 
The  deed  from  the  complainants  to  Garrett  was  dated  De- 
cember 23,  1913,  and  was  recorded  December  30,  1913.  On 
May  22, 1913,  the  defendants  (Counselman  et  al.)  recovered 
a  judgment  against  Garrett  for  $7,030.80,  upon  which  an 
execution  was  duly  issued  but  returned  unsatisfied. 

On  April  3,  1914,  Garrett  conveyed  the  property  to  one 
Wilcox  in  consideration  of  the  discharge  of  a  pre-existing 
debt  due  from  Garrett  to  Wilcox. 

It  was  shown  that  what  purported  to  be  the  notes  of 
Gunderson  and  the  abstract  of  title  to  the  Montana  lands 
were  forgeries,  and  that  was  evidence  that  Gunderson  was 
a  myth;  at  the  time  the  complainants  conveyed  the  prop- 
erty to  Garrett,  he  submitted  to  the  complainants  an  affi- 
davit showing  that  he  was  a  man  of  means  with  assets  of 
the  value  of  over  $225,000,  and  liabilities  of  only  $15,000. 
On  October,  1913,  an  involuntary  petition  in  bankruptcy 
was  filed  against  Garrett  and  his  partner,  and  they  were 
adjudged  bankrupts  on  November  3,  1913. 

On  July  20, 1914,  the  complainants  filed  their  bill  against 
Garrett,  Wilcox,  Counselman  and  others  to  set  aside  the 
deed  from  them  to  Garrett,  and  the  deed  from  Garrett  to 
Wilcox,  on  the  ground  of  fraud,  deceit  and  falsehood  and 
misrepresentation  of  Garrett  as  to  his  financial  worth,  and 
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setting  up  in  the  bill  that  the  notes  and  mortgage  purport- 
ing to  be  signed  by  Gunderson  were  not  his  genuine  notes 
and  mortgage  and  that  the  abstract  of  title  to  the  lands 
covered  by  the  mortgage  was  not  genuine;  that  the  com- 
plainants relied  upon  the  representations  made  by  Garrett 
as  to  his  financial  worth,  which  representations  were  wholly 
false  and  untrue,  and  that  the  consideration  for  the  deed 
from  them  to  Garrett  had  wholly  failed.  The  bill  alleged 
that  certain  of  the  defendants  claimed  some  interest  in  the 
premises  as  judgment  creditors ;  that  such  interest,  if  any, 
was  subordinate  to  that  of  the  complainants,  and  prayed 
for  a  cancellation  of  the  deed  from  them  to  Garrett,  and 
of  the  deed  from  Garrett  to  Wilcox,  The  defendants  (Coun- 
sebnan  et  al.)  filed  an  answer  to  the  bill,  calling  for  strict 
proof  as  to  the  frauds  perpetrated  by  Garrett,  and  set  up 
the  lien  of  their  judgment  against  Garrett  and  the  property 
as  superior  to  the  rights  of  the  complainants. 

On  the  report  of  the  Master  the  court  entered  a  decree 
setting  aside  the  deeds  from  the  complainants  to  Garrett, 
and  the  deed  from  him  to  Wilcox,  restoring  the  fee  title  to 
the  complainants.  From  this  decree  the  defendants,  Coun- 
sehnen  et  al.,  appealed,  but  Wilcox  and  the  Central  Trust 
Co.  (trustee  in  bankruptcy),  who  had  answered  bill,  did  not 
join  in  the  appeal. 

It  was  urged  by  the  appellants,  in  the  Supreme  Court, 
that  they  were  judgment  creditors  of  Garrett  without  no- 
tice, actual  or  constructive,  of  any  claims  of  the  appellees, 
and  their  judgment  lien  and  the  rights  arising  therefrom 
were  superior  to  any  alleged  equities  of  the  appellees.  It 
was  contended  by  the  appellants  that  under  section  30  of 
the  Conveyance  Act  they  are  in  the  same  position  and  en- 
titled to  the  same  rights  as  bona  fide  purchasers  of  the 
property  in  question  for  value  and  without  notice,  and  that, 
even  if  the  deed  can  be  cancelled  for  fraud  duly  proved, 
they  are  still  entitled  to  their  rights  as  judgment  creditors 
of  record.    In  reply  to  this  position  of  the  appellants  the 
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court  says  that  while  it  is  not  claimed  that  the  appellants 
had  actual  or  constructive  notice  of  any  claims  of  the  ap- 
pellees in  the  premises  and  there  is  no  dispute  as  to  the 
validity  of  the  judgment  obtained  by  the  appellants,  the 
court  is  of  the  opinion  that  said  section  30  does  not  apply. 
If  the  appellants  had  recovered  a  judgment  against  the 
appellees  prior  to  the  recording  of  the  deed  from  them  to 
Garrett,  although  the  deed  was  of  prior  date,  they  would 
be  entitled  to  their  judgment  lien  against  the  property  as 
against  the  grantee  in  the  deed,  and  it  is  to  cases  of  that 
kind  that  section  30  of  the  Conveyance  refers.  But  any 
rights  which  the  appellants  are  entitled  to  have  accrued 
under  section  1  of  the  chapter  on  Judgments  and  Execu- 
tions. 

It  is  undoubtedly  true  that  a  judgment  will  attach  to  the 
after  acquired  real  estate  of  the  judgment  debtor,  but  the 
simple  question  here  is,  whether  a  judgment  creditor,  in 
such  case,  takes  his  judgment  lien  as  to  existing  equities 
against  the  judgment  debtor  or  not.  No  decisions  of  the 
Supreme  Court  have  been  shown  where  the  exact  question 
involved  has  been  passed  upon,  and  no  reason  occurs  to  the 
court  why  a  judgment  creditor  under  such  circumstances 
should  be  given  a  greater  right  to  the  property  of  a  judg- 
ment debtor  than  he  himself  has.  If  a  proper  case  arises 
by  which  a  grantor  in  a  deed  would  be  entitled  to  have  the 
deed  set  aside,  as  against  the  grantee  and  those  claiming 
under  him,  it  is  diflScult  to  see  why  a  judgment  creditor, 
having  a  judgment  of  record  long  prior  to  the  date  of  the 
deed  conveying  property  to  the  judgment  debtor,  would 
have  greater  rights  in  the  property  than  the  judgment 
debtor  or  his  grantees.  The  interest  which  the  judgment 
creditor  has  in  the  property  is  by  reason  of  the  statute  and 
the  judgment  would  have  no  greater  effect  than  a  prior 
conveyance  made  by  said  judgment  debtor  in  considera- 
tion of  an  antecedent  debt,  in  which  case  it  has  been  held 
that  the  grantee  cannot  be  held  to  be  a  bona  fide  purchaser.*'' 

17— Sparrow  v.  WUcox,  272  lU.  632. 
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While  it  is  true  that  fraud  may  be  proven  by  circum- 
stances, it  is  seldom  expected  to  prove  it  by  the  admission 
of  the  party,  and  often  direct  and  positive  evidence  of 
fraud  cannot  be  found,  and  that  proof  of  circumstances 
which  convince  the  mind  that  a  fraud  has  been  committed 
is  all  that  is  required.  But  fraud  will  not  be  presumed,  but 
must  be  proved  by  a  fact  by  such  clear  and  convincing  evi- 
dence as  leaves  the  mind  well  satisfied  that  the  allegations 
of  fraud  are  true.  If,  however,  the  motive  and  design  of  a 
party  charged  with  fraud  can  be  traced  to  an  honest  and 
legitimate  source  equally  as  well  as  to  a  corrupt  one,  the 
honest  source  must  be  preferred." 

A  voluntary  conveyance  made  prior  to  a  contemplated 
marriage  by  either  party  without  the  knowledge  of  the  other 
is  prima  facie  evidence  of  fraud  on  the  other's  marital 
rights." 

Where  a  conveyance  is  made  to  a  person  occupying  a 
position  of  trust  and  confidence  to  the  grantor,  and  confers 
a  beneficial  interest  upon  the  grantee  it  is  presumed  that 
it  was  procured  through  his  undue  influence,  and  the  bur- 
den of  proof  is  upon  him  to  rebut  the  presumption  and 
show  that  it  was  not  procured  by  undue  influence.** 

A  conveyance  having  been  procured  from  the  grantor  for 
an  inadequate  consideration  by  the  false  representations 
of  the  grantee  as  to  the  value  of  the  land  and  as  to  its  con- 
dition, the  grantor  is  entitled  to  have  the  deed  set  aside 
notwithstanding  no  fiduciary  relation  is  shown  to  have  ex- 
isted between  them,  as  the  grantor  had  the  right  to  rely 
npon  the  statements  made  to  him  by  the  grantee  as  being 
true. 

Where  a  sale  of  property  is  made  which  lies  at  a  distance, 
80  that  the  vendor  has  not  the  means  at  hand  of  ascertain- 
ing the  truthfulness  of  the  representations  made  to  him  by 

l^Wolf  V.  Lawrence,  276  lU.  11.  20— Pederson  v.  Nixon,  284  lU.  421. 

19— Jones  v.   Jones,  281   lU.  595.  Citing:  Bowie  v.  DriscoU,  203  lU.  480. 
CSting:  Dunbar  ▼.  I>nnbar,  254  111. 
381. 
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the  purchaser,  he  may  rely  upon  the  representations  as 
being  true  and  have  redress  if  they  are  shown  to  be  ma- 
terially false.** 

§1396.  Effect  of  Conveyaiioe— Statute— '' Every  estate, 
feoffment,  gift,  grant,  deed,  mortgage,  lease,  release,  or 
confirmation  of  lands,  tenements,  rents,  service  or  heredita- 
ments made  or  had,  or  hereafter  to  be  made  or  had,  by  any 
person  or  persons,  being  of  full  age,  sound  mind,  dis-covert, 
and  not  procured  by  duress,  to  any  person  or  persons,  and 
all  recoveries,  judgments  and  executions  had  or  made,  or  to 
be  had  or  made,  shall  be  good  and  effectual  to  him,  her  or 
them  to  whom  it  is  or  shall  be  so  made,  had  or  given, 
and  to  all  others,  to  his,  her  or  their  use,  against  the  judg- 
ment debtor,  sellor,  feoffor,  donor,  grantor,  mortgagor, 
lessor,  releasor,  or  confirmor,  and  against  his,  her  or  their 
heirs,  claiming  the  same  only  as  heir  or  heirs,  and  every 
of  them,  and  against  all  others  having  or  claiming  any  title 
or  interest  in  the  same,  only  to  the  use  of  the  same  judg- 
ment debtor,  sellor,  feoffor,  donor,  grantor,  mortgagor, 
lessor,  releasor  or  confirmor,  or  his,  her  or  their  said  heirs, 
at  the  time  of  the  judgment,  execution,  bargain,  sale,  mort- 
gage, covenant,  release,  gift  or  grant  made. '  *  •• 

Under  the  Conveyance  act  a  writing  which  states  a 
grantor  and  a  grantee,  recites  a  valid  consideration,  with 
the  usual  words  of  grant,  and  is  signed  and  sealed  as  re- 
quired by  law,  is  a  valid  deed  and  conveys  title.** 

§1397.  Deed  Will  Convey  Whatever  Interest  Grantor 
Has  in  the  Lands — It  is  undoubtedly  true,  as  a  general  rule, 
that  a  deed  in  due  form,  executed  by  one,  sui  juris,  for  a 
specifically  described  tract  of  land,  will  pass  the  title  to 
whatever  interest  or  estate  the  grantor  has  in  the  property, 
and  in  such  case,  in  the  absence  of  anything  to  the  contrary, 
it  will  be  presumed  that  both  the  legal  and  equitable  title 
to  such  interest  or  estate  passed  to  the  grantee.** 

21— Mosier  v.  Osborn,  284  Til.  141.  23— Kelly  v.  Parker,  181  111.  49. 

22— Sec.  2  Ch.  30,  R.  S.  24— Donlin  v.  Bradley,  119  Tl.  412. 
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Where  a  thing  is  granted,  all  the  means  that  appertain 
to  it  are  also  granted,  and  all  its  fruits  and  effects  pass  with 
the  thing  as  appurtenant  or  belonging  to  it,  though  not 
specially  named.  Whoever  grants  a  thing  is  supposed 
also  to  grant  that  without  which  the  grant  itself  would  be 
of  no  effect.** 

§  1398.  Merger  of  Titles — The  law  is  somewhat  intricate 
as  to  the  doctrine  of  the  merger  of  titles.  As  a  general 
proposition  the  law  presumes  that  where  the  owner  of  the 
greater  interest  deeds  real  estate  to  the  holder  of  the  lesser 
interest,  that  the  title  merges  in  the  grantee;  and  in  case 
the  grantee  is  the  holder  of  a  mortgage,  and  the  grantor  is 
the  mortgagor,  the  legal  presumption  is  that  the  mortgage 
debt  is  satisfied  by  the  conveyance,  and  the  mortgagee  is 
paid  in  full  by  the  execution  of  the  deed  by  the  mort- 
gagor.«« 

^ere  land  is  sold  on  an  execution  procured  by  the  mort- 
gagee, if  purchased  by  him,  the  effect  is  the  same  as  though 
the  sale  was  made  on  a  foreclosure  proceeding.  The  mort- 
gagee being  the  holder  of  the  legal  title,  by  the  sale  on  the 
execution  he  becomes  the  owner  of  the  mortgagor's  equita- 
ble title,  and  thus  unites  in  himself  the  entire  title.*' 

Where  a  bill  is  filed  to  foreclose  a  mortgage,  and  during 
the  pendency  of  the  suit  the  mortgagor  conveys  his  inter- 
est to  the  mortgagee,  this  operates  as  a  merger,  and  extin- 
guishes the  mortgage ;  it  is  therefore  proper  to  dismiss  the 
bill  of  foreclosure,  as  there  is  no  mortgage  to  f oreclose.** 

To  innocent  third  parties,  dealing  with  the  premises  with- 
out notice  to  the  contrary,  the  correctness  of  this  principle 
can  hardly  be  questioned.** 

But  to  this  presumption  of  the  merger  of  titles  there  are 
many  exceptions.    Whether  a  merger  of  titles  results  from 

25—2  Wash,  on  Eeal  Prop.  622.  28— Bobbins  v.  Moore,  129  111.  30. 

2S— Weiner  v.  Heintz,  17  111.  259;  29— Weiner  v.  Heintz,  17  111.  259. 
Mann  y.  Mann,  49  IlL  App.  472. 
27— Oottingham  v.  Springer,  88  111. 

90. 
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a  greater  and  less  estate  unitLng  in  the  same  person  de- 
pends upon  what  will  best  subserve  the  purposes  of  justice 
and  the  intention  of  the  parties.  It  has  always  been  held 
that  the  interest  of  the  parties  and  their  intention  are  con- 
trolling circumstances;  and  where  it  can  be  made  known, 
or  be  inferred  from  the  conduct  of  the  parties,  the  court 
will  look  into  all  the  circumstances  of  the  case  and  ascertain 
the  real  intention.  It  has  been  said  that  if  it  appears  that 
the  holder  of  the  incumbrance  intended  to  discharge  it,  and 
rely  exclusively  upon  his  newly  acquired  title,  the  incum- 
brance is  regarded  as  extinguished,  and  cannot  afterwards 
be  set  up  to  strengthen  and  support  the  new  title. 

But  it  is  further  said  that  in  transactions  between  the 
parties,  and  their  heirs,  the  authorities  are  numerous  to 
the  effect  that  the  mortgage  will  not  be  taken  to  have 
merged,  but  will  be  retained,  or  that  equity  will  consider 
the  two  estates  as  co-existing  in  the  mortgagee,  when  neces- 
sary for  his  benefit  by  reason  of  some  intervening  title  or 
incumbrance.  It  will  be  presumed,  as  a  matter  of  law,  that 
the  mortgagee  must  have  intended  to  have  kept  the  mort- 
gage alive  when  it  was  essential  to  his  security  against  an 
intervening  title  or  incumbrance.  And  this  presumption 
applies  although  the  parties  through  ignorance  of  such  in- 
tervening title  or  incumbrance,  or  through  inadvertence, 
have  actually  discharged  the  mortgage  of  record  and  can- 
celled the  notes. 

If  no  intention  has  been  manifested,  equity  will  consider 
the  incumbrance  as  subsisting  or  extinguished  as  may  be 
most  conducive  to  the  interest  of  the  parties ;  and  a  court  of 
equity  will  keep  alive  both  estates  if  it  appears  necessary 
to  meet  the  ends  of  justice  to  do  so.  Where  there  is  noth- 
ing in  the  deed  from  the  mortgagor  to  the  holder  of  the 
incumbrance  from  which  the  court  can  infer  that  it  was  the 
intention  of  the  parties  to  cancel  the  indebtedness,  the  fact 
that  the  note  and  mortgage  were  surrendered  to  the  mort- 
gagor is  not  proof  of  the  intention  of  the  parties  that  the 
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indebtedness  should  be  discharged,  nor  is  the  release  of  the 
mortgage  of  record  evidence  of  such  intention. 

And  after  the  ownership  of  the  property  and  the  mort- 
gage have  become  united  in  the  same  party,  and  the  mort- 
gagee does  anything  which  clearly  shows  that  he  recognized 
the  mcnmbrance  as  still  existing,  this  is  strong  evidence,  if 
not  conclusive  evidence,  of  an  intent  that  there  should  be 
no  merger.** 

It  is  not  the  law  that  a  complainant  in  a  bill  to  foreclose 
a  second  mortgage  cannot  thereafter  become  the  assignee 
of  the  first  mortgage  without  having  it  merged  in  the  one 
foreclosed.*^ 

In  order  to  constitute  a  merger  of  titles  the  conveyance 
mnst  be  made  to  the  same  party  who  is  the  owner  of  the 
mortgage,  and  in  the  same  right,  and  in  the  same  quan- 
tity of  estate.  So  where  the  conveyance  by  the  mortgagor 
was  made  to  the  mortgagee  and  another  party  jointly,  or 
if  a  person  who  is  an  executor,  and  has  the  reversion  in 
his  own  right,  becomes  possessed  as  executor  of  a  term  of 
years,  or  where  the  husband  is  the  termor  and  the  wife  is 
the  owner  of  the  reversion  in  fee,  or  where  the  mortgagee 
acquires  only  a  half  interest  in  the  mortgaged  premises,  a 
merger  is  not  effected.** 

A  merger  will  be  prevented  in  equity  only  for  the  purpose 
of  promoting  substantial  justice;  it  will  not  prevent  a 
merged  where  such  prevention  would  result  in  carrying  out 
a  fraud  or  other  unconscientious  wrong.** 

§  1399.  Mergers  Not  Favored  in  Law  or  Equity— Mergers 
are  not  favored  either  in  law  or  equity.  It  is  a  well  settled 
rule  in  equity  that  whether  a  merger  takes  place  on  the 
uniting  of  two  titles  in  the  same  party  depends  upon  the 

30— Farrand  y.  Long,  184  HI.  100;  32— Cole  v.  Beale,  89  111.  App.  426; 

Security  T.  ft   T.   Oo.  ▼.   Sehlender,  I  Wash,  on  Beal  Prop.  355;  Mann  v. 

1^  HL  609;  Moffett  ▼.  Farwell,  222  Mann,  49  lU.  App.  472;   Weiner  v. 

HL  543;  Cole  ▼.  Beale,  89  Hi  App.  Heintz,  17  HL  259. 

^  33— Forthman  v.  Detera,  206  lU. 

31— Wahl  ▼.  Zoelek,  178  m.  158.  159. 
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intention  of  the  parties,  and  a  variety  of  other  circum- 
stances. Equity  will  prevent  or  permit  a  merger,  as  will 
best  subserve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  parties.  So,  if  after  the  ownership  and 
the  charge  have  become  united,  the  party  does  any  act  which 
clearly  shows  that  he  regards  the  encumbrance  as  still  sub- 
sisting, this  is  strong  if  not  conclusive  evidence  of  an  in- 
tent that  there  should  be  no  merger.  And  an  assignment 
of  a  mortgage  to  a  grantee  of  the  mortgagor,  unless  he  has 
expressly  assumed  to  pay  it  and  has  thus  made  himself  the 
principal  debtor,  does  not  generally  create  a  merger.  So 
the  purchase  of  a  judgment  against  the  grantor  by  his 
grantee  does  not  operate  to  extinguish  the  judgment  by 
merger.** 

When  a  mortgagee  acquires  an  equity  of  redemption 
from  the  mortgagor,  equity  will  scrutinize  the  transaction 
with  jealous  care  to  see  that  the  mortgagor  has  not  been 
oppressively  or  otherwise  improperly  dealt  with.  But 
while  this  is  true,  it  is  nevertheless  true  that  the  mortgagee 
has  the  right  to  buy  of  the  mortgagor  the  right  of  the  equity 
of  redemption.'* 

§1400.  Merger  af  Reversians — ^Rights  Preserved— Stat- 
ute— ''That  when  a  reversion  expectant  on  a  lease,  made 
before  or  after  the  passage  of  this  act,  of  any  tenements 
or  hereditaments,  of  any  tenure,  shall  be  surrendered  or 
merged,  the  estate,  which  shall  for  the  time  being  confer 
as  against  the  tenant  under  the  same  lease  the  next  vested 
rights  to  the  same  tenements  or  hereditaments  shall,  to  the 
extent  and  for  the  purpose  of  preserving  such  incidents 
to,  and  obligations  on  the  same  reversion,  as  but  for  sur- 
render and  merger  thereof,  would  have  subsisted  be  deemed 
the  reversion  expectant  on  the  same  lease."**  Sec.  2273, 
p.  1467,  Vol.  2.  J.  &  Ad.  Stats. 

§  1401.  Undisposed  of  Interest  Remains  with  Grantor  or 
Devisor — The  modem  rule  is,  that  such  property  or  interest 

34— Clark  v.  Glos,  180  111.  556.  3^— Laws  of  111.  1877,  p.  65. 

35 — Jones  v.  Foster,  175  111.  459. 
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as  the  grantor  or  devisor  has  not  disposed  of  must  remain 
in  him,  and  cannot  pass  from  him  until  there  is  some  one 
in  existence  to  receive  it.  And  where  there  is  a  gift,  de- 
pending upon  a  contingency,  by  way  of  use,  under  the 
Statute  of  Uses,  there  is  no  doubt  that,  until  the  contin- 
gency occurs,  the  use,  and  with  it  the  inheritance,  results 
and  remains  with  the  grantor.  So,  in  the  case  of  a  will, 
the  inheritance,  until  the  contingency  happens,  and,  if  the 
contingency  never  happens,  it  so  remains  and  becomes  a 
vested  estate  in  fee  simple.  The  heir,  in  such  case,  takes 
the  estate  subject  to  the  condition  of  being  divested  on  the 
contingent  remainderman  coming  into  being.'^ 

Where  the  testator  does  not  dispose  of  the  fee  simple  of 
his  estate,  but  simply  creates  a  trust  for  the  benefit  of  his 
wife  and  children,  on  the  termination  of  the  trust*  the  fee 
will  descend  to  his  heirs  at  law  as  interstate  property .•• 

§  1402.  Possession  Not  Essential  to  Conveyance— Statute 
— *'Any  person  claiming  right  or  title  to  lands,  tenements, 
or  hereditaments,  although  he,  she  or  they  may  be  out  of 
possession,  and  notwithstanding  there  may  be  an  adverse 
possession  thereof,  may  sell,  convey  and  transfer  his  or  her 
interest  in  and  to  the  same,  in  as  full  and  complete  a  man- 
ner as  if  he  or  she  were  in  the  actual  possession  of  the  lands 
and  premises  intended  to  be  conveyed;  and  the  grantee  or 
grantees  shall  have  the  same  right  of  action  for, the  recov- 
ery thereof,  and  shall  in  all  respects  derive  the  same  bene- 
fit and  advantage  therefrom,  as  if  the  grantor  or  grantors 
bad  been  in  the  actual  possession  at  the  time  of  the  execu- 
tion of  the  conveyance. '  ^  *• 

The  fact  that  the  land  was  in  the  actual  adverse  posses- 
sion of  another  at  the  time  of  the  execution  of  the  deed 
will  not  affect  the  title  of  the  grantee  in  the  deed.** 

§  1403.  Joint  Tenancy  and  Tenancy  in  Oommon— Statute 
— ^*'No  estate  in  joint  tenancy  in  any  lands,  tenements  (or) 
hereditaments,  shall  be  held  or  claimed  under  any  grant, 

37— FeteTson  v.   Jackson,   196   111.  39 — Sec.  4,  Ch.  30,  B.  S. 

40.  40 — Cliicago  v.  Vulcan  Iron  Works, 

38— Surnmen  v.  Higley,  191  111.  193.      93  111.  222. 
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devise  or  conveyance  whatsoever  heretofore  or  hereafter 
made,  other  than  to  executors  and  trustees,  unless  the  prem- 
ises therein  mentioned  shall  expressly  be  thereby  declared 
to  pass,  not  in  tenancy  in  common,  but  in  joint  tenancy; 
and  every  such  estate,  other  than  to  executors  and  trus- 
tees (unless  otherwise  expressly  declared  as  aforesaid), 
shall  be  deemed  to  be  in  tenancy  in  common. '  ^  ** 

§  1404.  Conflict  Between  the  Statutes  on  Joint  Rights  and 
Conveyances  as  to  Joint  Tenancies — There  seems  to  be  an 
apparent  conflict  between  Section  1  of  Chapter  76,  B.  S., 
entitled  ^^  Joint  Bights  and  Obligations,"  and  Section  5  of 
Chapter  30,  B.  S.,  entitled  **  Conveyances. "  The  first  of 
these  sections  reads :  '  ^  That  if  partition  be  not  made  be- 
tween joint  tenants,  the  parts  of  those  who  die  first  shall 
not  accrue  to  the  survivors,  but  descend  or  pass  by  devise, 
and  shaU  be  subject  to  debts,  dower,  charges,  etc.,  or  trans- 
missible to  executors  or  administrators,  and  be  considered 
to  every  intent  and  purpose,  in  the  same  view  as  if  such 
deceased  joint  tenants  had  been  tenants  in  common. " 

Section  5  of  Chapter  30  reads  as  follows:  **No  estate 
in  joint  tenancy,  in  any  lands,  tenements  or  hereditaments, 
shall  be  held  or  held  under  any  grant,  devise  or  convey- 
ance whatsoever,  heretofore  or  hereafter  made,  other  than 
to  executors  or  trustees,  unless  the  premises  therein  men- 
tioned shall  expressly  be  thereby  declared  to  pass,  not  in 
tenancy  in  common,  but  in  joint  tenancy;  and  every  such 
estate,  other  than  to  executors  or  trustees  (unless  other- 
wise expressly  declared  as  aforesaid),  shall  be  deemed  to 
be  a  tenancy  in  common. '* 

The  conflict  between  these  two  sections  of  the  statutes 
came  under  consideration  by  the  Supreme  Court  in  the 
case  of  Mette  v.  Feltgen,  148  HI.  357.  This  was  an  action 
of  ejectment  and  the  parties  claimed  from  a  common  source 
of  title,  being  a  deed  from  one  Schintz  **to  Peter  Mayer 
and  Anna  Mayer,  his  wife,  not  as  tenants  in  common  but 

41— See.  5,  Gh.  30,  B.  S. 
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as  joint  tenants, ''  thereby  conveying  a  certain  piece  of 
property,  and  dated  April  23,  1878,  The  wife  died,  and 
her  daughter,  after  attaining  her  majority,  commenced  a 
suit  in  ejectment  to  recover  an  undivided  half  of  the  prem- 
ises, as  tile  heir  of  her  mother,  against  the  grantees  of  her 
father,  and  she  succeeded  in  the  trial  court.  On  appeal 
to  the  Supreme  Court  by  the  defendants  that  court  says: 
**  There  can  be  no  doubt  that  the  parties  in  the  Schintz 
deed  intended  thereby  to  create  an  estate  in  joint  tenancy 
and  not  a  tenancy  in  common,  and  it  must  be  admitted  that 
the  language  employed  was  apt  and  sufficient  to  accomplish 
that  purpose.  It  only  remains  to  be  determined  whether, 
under  our  statutes,  the  right  of  survivorship  can  still  be 
regarded  as  an  incident  to  an  estate  in  joint  tenancy.  The 
doubt  on  this  question  grows  out  of  the  apparent  conflict 
between  Section  5,  Chapter  30,  of  the  Revised  Statutes, 
entitled  *  Conveyances, '  and  Section  1,  Chapter  76,  entitled 
'Joint  Bights  and  Obligations.'  These  statutes  are  in  pari 
materia,  and  are  to  be  construed  together,  and  very  much 
aid  in  such  construction  may  be  obtained,  by  examining 
their  history,  as  a  part  of  the  legislation  of  the  State. ' ' 

On  the  15th  day  of  January,  1821,  the  General  Assembly 
passed  **An  Act  concerning  partition  and  joint  rights  and 
obligations,''  and  the  court  cites  the  aforesaid  Section  1 
of  Chapter  76,  which  was  the  second  section  of  that  act. 

Afterwards,  on  January  31,  1827,  the  General  Assembly 
passed  **An  Act  concerning  conveyances  of  real  property," 
the  5th  section  of  which  was  the  same  as  the  5th  section 
of  Chapter  30  aforesaid. 

**In  the  Revised  Statutes  of  1845  the  second  section  of 
the  Act  of  1821  appears  as  Section  1  of  Chapter  56,  en- 
titled *  Joint  Rights  and  Obligations,'  while  Section  5  of 
the  Act  of  1827  appears  as  Section  5  of  Chapter  24,  entitled 
'Conveyances.'  In  the  Revised  Statutes  of  1874,  Section 
2  of  the  Act  of  1821  again  appears  as  Section  1  of  ''An  Act 
to  Revise  the  Law  in  Relation  to  Joint  Rights  and  Obliga- 
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tions,'  approved  February  25,  1874,  and  in  force  July  1, 
1874,  and  Section  5  of  the  Act  of  1827  appears  as  Section 
5  of  the  *Act  Concerning  Conveyances,'  approved  March 
29,  1872,  and  in  force  July  1,  1872.  Both  sections  have 
now  been  on  the  statute  books  concurrently  since  1827,  and 
both,  since  their  original  enactment,  have  been  twice  in- 
cluded, without  change  of  phraseology,  in  general  revisions 
of  the  statutes.  *' 

^'It  seems  plain  that  the  Act  of  1821  undertook  to  deal 
only  with  joint  tenancies  and  tenancies  in  common  held  by 
the  tenants  in  their  own  right,  or  in  the  right  of  their 
wives.  Such  is  the  express  limitation  contained  in  the  lan- 
guage of  Section  1,  and  that  limitation  was  undoubtedly 
intended  to  apply  to  and  control  the  entire  act.  No  other 
tenancies  were  within  the  legislative  contemplation.  The 
act,  therefore,  had  no  application  to  estates  held  by  execu- 
tors, trustees,  or  other  holding  in  autre  droit  But  as  to 
estates  held  by  the  tenants  in  their  own  right,  or  in  the 
right  of  their  wives,  whether  held  as  joint  tenants  or  ten- 
ants in  common,  the  act  gave  the  right  to  compel  partition, 
and  in  case  of  joint  tenants,  if  partition  was  not  made, 
the  right  of  survivorship  was  taken  away,  and  it  was  pro- 
vided that  the  part  of  the  tenant  dying  first  should  pass 
by  descent  or  devise,  and  be  subject  to  the  debts,  dower, 
charges,  etc.,  and  be  transmissible  to  executors  or  adminis- 
trators, and  be  considered  to  every  intent  and  purpose  in 
the  same  view  as  if  the  deceased  joint  tenant  had  been  a 
tenant  in  common. '* 

**The  effect  of  this  statute  clearly  was,  to  practically 
abolish  joint  tenancies,  where  the  estate  was  held  by  the 
tenants  in  their  own  right,  or  in  the  right  of  their  wives, 
or  that  which  is  the  same  thing,  to  convert  them  into  ten- 
ancies in  common.  The  right  of  survivorship,  which  is  and 
always  has  been  to  the  principal  and  distinguishing  inci- 
dent to  joint  tenancies  was  taken  away,  and  upon  the  death 
of  the  tenant  without  having  made  partition,  the  estate 
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was  to  be  treated  and  considered^  to  every  intent  and  pur- 
pose,  as  a  tenancy  in  common. ' ' 

*'The  Act  of  1827  made  no  reference  to  the  Act  of  1821, 
but  as  it  was  a  later  expression  of  the  legislative  will,  it 
had  the  effect  of  repealing  or  modifying  the  former  act, 
in  so  far  as  it  was  inconsistent  therewith.  It  becomes  im- 
portant then,  in  the  first  place,  to  determine  the  proper 
interpretation  to  be  placed  upon  the  act  standing  by  itself. 
It  uses  without  explanation  or  qualification  the  terms  *  joint 
tenancy'  and  *  tenancy  in  common,'  terms  having  at  com- 
mon law  a  fixed  and  well  understood  meaning,  it  was  doubt- 
less intended  to  use  them  in  their  ordinary  common  law 
sense.  Its  effect  was  to  restore  the  right  to  create  estates 
in  joint  tenancy,  as  known  to  the  common  law,  in  so  far  as 
that  right  was  abrogated  by  the  Act  of  1821,  rather  by  tacit 
recognition  than  by  express  words,  and  then  undertook  to 
change  the  rule  of  presumptions  obtaining  at  common  law, 
where  a  conveyance  of  land  was  made  to  two  or  more  per- 
sons. Where  an  estate  was  conveyed  to  a  plurality  of  per- 
sons without  adding  any  restrictive,  exclusive  or  explana- 
tory words,  such  conveyance,  at  common  law,  was  held  to 
constitute  the  grantees  joint  tenants  and  not  tenants  in 
common,  it  being  necessary  in  order  to  create  a  tenancy  in 
common  by  deed,  to  add  exclusive  or  explanatory  words, 
so  as  to  expressly  limit  the  estate  to  the  grantees,  to 
hold  as  tenants  in  common  and  not  as  joint  tenants.  By 
Section  5  of  the  Act  of  1827,  this  rule,  except  in  cases  of 
conveyance  to  executors  or  trustees,  was  precisely  reversed. 
Under  that  section,  a  conveyance  to  two  or  more  persons, 
without  exclusive  or  explanatory  words,  created  a  tenancy 
in  common,  and  in  order  to  create  a  joint  tenancy,  the 
estate  had  to  be  expressly  declared  to  pass  not  in  tenancy  in 
common,  but  in  joint  tenancy.  If  the  question  had  arisen 
after  the  time  of  the  passage  of  the  Act  of  1827,  and  prior 
to  the  revision  of  1845,  it  would  have  presented  no  material 
difficulty.    The  rule  established  by  the  Act  of  1827,  would 
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have  been  held  to  prevail,  that  being-  the  latest  act,  and  as 
that  act  clearly  recognized  the  existence  of  estates  in  joint 
tenancy,  as  a  well  known  species  of  common  law  estates, 
and  expressly  provided  the  mode  by  which  they  might  be 
created,  the  result  would  have  logically  followed,  that  joint 
estates  created  in  the  manner  prescribed  were  joint  tenan- 
cies, in  the  common  law  sense,  and  possessed  of  qualities 
and  incidents  which  the  common  law  attached  to  them  not- 
withstanding the  provisions  of  the  statute  of  1821  to  the 
contrary/' 

**The  view  that  the  estate  in  joint  tenancy  referred  to  it 
in  the  Act  of  1827,  was  the  common  law  estate,  with  its 
common  law  incidents,  is  strengthened  by  the  provision  in 
the  act  in  relation  to  the  tenancy  when  vested  in  executors 
or  trustees.  Tenancies  of  that  kind  were  not  within  the 
purview  of  the  Act  of  1821,  nor  affected  by  its  provisions. 
They  were  doubtless  excluded  from  the  operation  of  that 
act,  on  account  of  the  manifest  impropriety  of  compelling 
partition  between  joint  tenant  holding  in  a  trust  capacity, 
and  the  obvious  advantage  resulting  from  the  application 
of  the  rule  of  survivorship  to  joint  tenants  of  that  charac- 
ter. The  Act  of  1827  also  expressly  excepts  from  its  opera- 
tion executors  and  trustees,  thus  keeping  in  force  the  com- 
mon law  rule,  but  provides  that  in  other  cases  to  create  a 
joint  tenancy,  it  must  be  expressly  declared  in  the  deed 
to  be  such  and  not  a  tenancy  in  common.  * ' 

*^But  there  is  nothing  in  the  Act  of  1827,  furnishing  the 
least  indication  that  the  legislature  intended  to  attach  to 
joint  tenancies,  where  the  tenants  held  in  their  own  right, 
any  other  or  different  incidents,  than  those  which  prop- 
erly belonged  to  the  estate  where  executors  or  trustees 
were  the  tenants.  It  is  beyond  question  that  in  the  latter 
class  of  joint  tenancies,  it  was  the  intention  of  the  act  that 
the  incident  of  survivorship  should  prevail,  and  as  the  act 
furnished  no  indication  to  the  contrary,  it  would  seem  to 
be  quite  clear  that  the  same  rule  was  intended  to  apply  to 
those  where  the  tenants  were  such  in  their  own  right." 
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**Upon  the  revision  of  the  Revised  Statutes  of  1845,  the 
law  on  the  subject,  so  far  as  it  was  declared  by  the  statute 
was  to  be  found  in  the  Act  of  1821  as  modified  by  the  Act 
of  1827,  the  latter  act  prevailing  and  furnishing  the  rule  in 
all  matters  where  the  two  were  inconsistent  with  each  other. 
It  would  seem,  therefore,  that  the  re-enactment  of  the  two 
statutes,  without  change  of  phraseology,  in  the  revision  of 
1845,  and  again  in  the  revision  of  1874,  was  intended  to  be 
a  readoption  of  the  statutory  law  on  the  subject  in  pre- 
cisely the  condition  in  which  it  was  before  the  revision  was 
made.  It  has  been  held,  correctly,  that  where  there  are 
repugnant  provisions  in  a  revised  code,  those  portions 
which  are  transcribed  from  the  latter  statutes  must  be 
deemed  to  repeal  sections  adopted  earlier,  or  transcribed 
from  earlier  statutes,  or  to  so  modify  them  as  to  produce 
agreement  between  such  repugnant  provisions.*' 

**  Section  2  of  Chapter  131  of  the  Eevised  Statutes  of 
1874,  is  as  follows:  *The  provisions  of  any  statute  so  far 
as  they  are  the  same  as  those  of  any  prior  statute,  shall 
be  construed  as  a  continuation  of  such  prior  provisions, 
and  not  as  a  new  enactment.  *  As  applicable  to  our  present 
Revised  Statutes,  this  section  furnishes  a  rule  of  con- 
struction. Under  it,  as  it  would  seem,  a  statute  gains  no 
additional  force  by  being  included  in  a  revision,  but  is  only 
continued  as  a  part  of  our  statutory  law  having  the  same 
force  and  effect  as  before.  Under  this  rule,  the  fact  that 
one  of  the  statutes  now  under  consideration  was  re-enacted 
more  recently  than  the  other  in  the  revision  of  1874,  is 
immaterial,  as  both  statutes  are  old  statutes  continued  in 
force,  and  no  new  one  enacted.** 

**  Under  these  circumstances,  we  are  disposed  to  hold 
that  the  two  statutes  under  consideration  still  sustain  to 
each  other  the  same  relation  which  existed  prior  to  the 
revision  of  1845,  and  they  should  be  considered  now  the 
same  as  they  would  have  been  construed  prior  to  that  revi- 
sion. As  a  consequence,  the  Act  of  1827  must  be  regarded 
as  repealing  or  modifying  the  Act  of  1821,  to  the  extent 
2  R.  p.— 17 
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of  permitting  parties  to  create  the  common  law  estate  of 
joint  tenancy,  with  its  common  law  incidents,  by  expressly 
declaring  in  a  deed  running  to  two  or  more  grantees,  that 
the  estate  shall  pass,  not  a  tenancy  in  common,  but  a  joint 
tenancy/*** 

The  case  of  Mitte  v.  Feltgen,  ante,  was  reviewed  in  the 
case  of  Gaunt  v.  Stevens,  241  111.  542,  and  it  was  there  said : 
**  While  it  is  settled  that  the  exact  words  of  the  statute 
need  not  be  used  in  the  instrument,  yet  the  unfavorable  dis- 
position of  the  legislature  towards  joint  estates  has  in- 
fluenced this  court  in  establishing  the  rule  that  tiie  inten- 
tion to  create  such  an  estate  must  be  so  clearly  expressed 
as  to  leave  no  reasonable  doubt  in  the  mind  of  the  court  of 
the  purpose  to  create  such  estate.  If  the  instrument  con- 
tains language  from  which  it  can  reasonably  be  inferred 
that  the  maker  contemplated  a  division  of  the  property 
among  the  purchasers,  or  from  which  it  can  be  seen  that 
a  distribution,  either  in  equal  or  unequal  shares,  was  in- 
tended, such  language  will  be  held  to  negative  the  intention 
to  create  an  estate  in  joint  tenancy,  and  the  purchasers  will 
take  as  tenants  in  common. ' '  ^ 

In  1917,  the  legislature  amended  the  act  in  regard  to  joint 
rights  and  obligations,  by  the  addition  of  a  proviso  to  Sec- 
tion 1  of  the  act  principally  relating  to  joint  deposits  in 
banks ;  it  did  not  assume  in  any  way  to  modify  that  portion 
of  the  act  which  related  to  joint  tenancy  in  lands.  It  is 
assumed  therefore  that  the  principle  announced  in  the 
Mitte  case  is  not  in  any  way  modified.** 

In  1875,  John  Mittel,  by  warranty  deed,  conveyed  cer- 
tain premises  to  Maria  Jobst  and  Michael  Jobst,  her  hus- 
band, *  *  and  the  survivor  of  them  in  her  or  his  own  right.  * ' 
Maria  Jobst  died  in  1885,  intestate,  leaving  her  surviving 
no  issue  but  her  husband,  and  the  complainants  in  the  bill, 

42— Mette  v.  Feltgen,  148  lU.  357.  44— Laws  1917,  p.  557. 

43— Gaunt  v.  Stevens,  241  111,  542; 
Barr  v.  Barr,  273  111.  621. 
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her  next  of  kin.  Afterwards,  in  1888,  Michael  Jobst  died, 
leaving  no  children,  but  leaving  a  will,  in  which  he  devised 
the  property  to  his  brothers  and  sisters,  who  claim  the 
whole  property  conveyed  to  Maria  Jobst  and  Michael  Jobst, 
by  the  deed  of  1875.  The  heirs  of  Maria  Jobst  instituted 
a  suit  to  test  this  question,  and  claimed  that  upon  the  death 
of  Maria  Jobst  an  undivided  quarter  of  the  property  de- 
scended to  Michael  Jobst,  as  surviving  husband,  and  the 
other  undivided  quarter  descended  to  the  complainants, 
as  the  next  of  kin  of  Maria  Jobst. 

Under  the  rule  established  by  the  case  of  Cooper  v. 
Cooper,  76  111.  57,  had  the  land  been  conveyed  by  the  deed 
of  1875,  without  the  words  **and  the  survivor  of  them,  in 
his  or  her  own  right, '  *  it  is  clear  that  they  would  have  held 
the  fee  as  tenants  in  common,  and  upon  the  death  of  either 
of  them  the  land  would  have  descended  to  his  or  her  re- 
spective heirs. 

The  question  then  to  be  determined  is,  what  construction 
is  to  be  placed  upon  the  words  found  in  the  deed,  **and 
to  the  survivor  of  them,  in  his  or  her  own  right'*?  These 
words  cannot  be  rejected  as  surplusage.  They  were  placed 
in  the  deed  by  the  contracting  parties  for  a  purpose.  In 
construing  written  contracts  it  is  the  duty  of  the  court  to 
ascertain  the  intention  of  the  parties  and  that  intention, 
when  ascertained,  must  control ;  and,  in  arriving  at  the  in- 
tention of  the  parties,  effect  must  be  given  to  each  clause, 
word  or  term  employed  by  the  parties,  rejecting  none  as 
meaningless  or  as  surplusage." 

The  court  then  quotes  Section  5,  Chapter  30,  on  Convey- 
ances on  Joint  Tenancies,  and  Section  1,  Chapter  76,  on 
Joint  Rights  and  Obligation,  and  continues:  **A  joint 
tenancy  is  to  be  distinguished  by  unity  of  possession,  unity 
of  interest  and  unity  of  time  in  the  commencement  of  the 
title.  Tenants  in  common  are  such  as  have  a  unity  of  pos- 
session, but  a  distinct  and  several  title  to  their  shares. 
Between  a  joint  tenancy  and  a  tenancy  in  common  the  only 
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similarity  which  exists  is,  therefore,  the  unity  of  possession. 
A  tenant  in  common  is,  as  to  his  own  individual  shAre, 
precisely  in  the  position  of  the  owner  of  an  entire  and 
separate  estate.'* 

The  question  was,  was  there  unity  of  interest  created 
by  the  deed  in  question  ?  The  fee  was  not  conveyed  to  two 
persons  with  right  of  survivorship.  By  the  deed  the  first 
dying  took  only  a  life  estate,  while  the  survivor  took  the 
fee.'' 

Under  such  circumstances  the  unity  of  interest  did  not 
exist.  And  if  not,  then  an  estate  in  joint  tenancy  was  not 
created.  Our  statute  in  plain  language  declares  that  no 
estate  in  joint  tenancy  shall  be  held  or  claimed*  unless  the 
premises  shall  expressly  be  declared  to  pass,  not  in  ten- 
ancy in  common  but  in  joint  tenancy.  The  deed  in  question 
contains  no  such  declaration.  It  provides  for  a  survivor- 
ship, it  is  true,  which  is  regarded  as  one  characteristic  of 
a  joint  tenancy;  but  the  declaration  which  the  statute  re- 
quires to  establish  a  joint  tenancy  is  nowhere  found  in  the 
deed,  and  in  the  absence  of  such  a  declaration  the  courts 
are  inclined  to  hold  that  the  estate  is  not  created.  The 
language  of  the  deed,  when  properly  understood,  will  ad- 
mit of  but  one  construction,  and  that  is,  that  the  premises 
were  conveyed  to  Maria  and  Michael  Jobst  for  life,  with  a 
contingent  remainder  to  the  survivor  in  fee.  It  was  doubt- 
less intended  that  the  one  who  should  die  first  should  take 
only  a  life  estate  in  the  premises,  with  remainder  in  fee 
to  the  survivor  and  his  or  her  heirk 

The  granting  of  an  estate  for  life  to  two  persons,  and  a 
contingent  remainder  in  fee  to  the  survivor,  violates  no 
rule  of  the  common  law  or  any  statute  of  the  state,  and  no 
reason  is  perceived  why  the  deed  should  not  be  sustained, 
and  the  evident  intent  of  the  parties  carried  out.** 

§1405.  Joint  Tenancy  Defined  and  Explained— A  joint 
tenancy  is  where  two  or  more  persons  have  any  subject  of 

45— Mittel  V.  Karl,  133  HI.  65. 
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property,  jointly,  in  which  there  is  (1)  unity  of  interest, 
(2)  unity  of  title,  (3)  unity  of  time,  and  (4)  imity  of  posses- 
sion. At  common  law  a  grant  or  devise  to  two  or  more 
persons  without  limitations  created  a  joint  tenancy.  Words 
or  circumstances  of  negation  were  necessary  to  avoid  this 
result.  The  chief  characteristic  of  joint  estates  was  the 
doctrine  of  survivorship.  The  doctrine  of  survivorship  is 
not  in  accordance  with  the  genius  of  our  institutions,  hence 
this  incident  of  the  estate  has  been  generally  abolished  in 
the  United  States,  except  in  a  few  instances,  and  in  those 
jurisdictions  where  joint  estates  are  still  recognized  they 
are  very  much  restricted  by  statutes.*® 

§  1406.  Per  My  Et  Per  Tout  Defined— In  the  quaint  lan- 
guage of  the  law  joint  tenants  hold,  each  ''per  my  et  per 
tout,^^ — *'of  a  part  and  of  the  whole'' — ^which,  technically 
considered,  is  that  for  the  purpose  of  tenure  and  survivor- 
ship, each  is  the  holder  of  the  whole,  but  for  the  purpose 
of  alienation,  each  has  only  his  own  share.  And  the  shares 
of  several  joint  tenants  are  always  presumed  to  be  equal. 
If  the  grant  of  a  parcel  of  land  to  two  persons  defines  the 
share  and  interest  each  is  to  take,  it  creates  an  estate  in 
common  and  not  an  estate  in  joint  tenancy. 

In  joint  tenancy  each  tenant  has  the  whole  and  every 
part  of  the  whole,  with  the  benefit  of  survivorship.  Such 
persons  constitute  in  law  but  one  person  in  regard  to  the 
estate,  so  far  as  the  rest  of  the  world  is  concerned,  but  as 
between  themselves  each  is  entitled  to  his  share  of  the  rents 
and  profits  so  long  as  he  lives.*'' 

§  1407.  Joint  Tenancies  Not  Favored— It  is  true  that  es- 
tates in  joint  tenancy  are  not  favored  by  our  statutes  as 
they  were  at  common  law,  but  the  statute  is  not  to  be  held 
with  such  strictness  that  joint  tenancies  may  not  be  created 
but  by  the  use  of  the  express  language  in  the  deed  as  the 
language  used  in  Section  5  of  the  statute.** 

46— Oaunt  v.  Stevens,  241  lU.  642.  4a— Cover  v.  James,  217  HI.  309. 

47—1  Wash,  on  Beal  Prop.  406. 
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§1408.  Inteation  to  Create  a  Joint  Traancy  Must  Be 
Clearly  Expressed— While  it  is  settled  that  the  exact  words 
of  the  statute,  in  regard  to  joint  tenancy,  need  not  be  used 
in  the  instrument,  yet  the  unfavorable  disposition  of  the 
legislature  toward  joint  estates  has  influenced  the  court  in 
establishing  the  rule  that  the  intention  to  create  such  an  es- 
tate must  be  so  clearly  expressed  aa  to  leave  no  reasonable 
doubt  in  the  mind  of  the  court  of  the  purpose  to  create 
such  an  estate.  If  the  instrument  contains  language  from 
which  it  can  be  reasonably  inferred  that  the  maker  contem- 
plated a  division  of  the  property  among  the  purchasers,  or 
from  which  it  can  be  seen  that  a  distribution,  either  in  equal 
or  unequal  shares,  was  intended,  such  language  will  be  held 
to  negative  an  intention  to  create  an  estate  in  joint  ten- 
ancy, and  the  purchasers  will  take  as  tenants  in  conunon.** 

§1409.  Severanoe  of  Joint  Tenancies — ^The  authorities 
are  abundant  that  a  joint  tenancy  may  be  severed  by  one 
of  the  joint  tenants  conveying  or  mortgaging  his  interest 
in  the  property  to  a  stranger.** 

Tenants  in  common  are  such  as  only  have  unity  of  pos- 
session, but  a  distinct  and  several  title  to  their  respective 
shares.  Between  a  joint  tenancy  and  a  tenancy  in  common 
the  only  similarity  that  exists  is,  the  unity  of  possession. 
A  tenant  in  common  is,  as  to  his  own  individual  share,  pre- 
cisely in  the  position  of  the  owner  of  an  entire  and  separate 
estate." 

A  tenancy  in  common  may  be  disposed  of  by  conveyance, 
or  by  will,  and  will  descend  to  the  heir ;  it  is  subject  to  levy 
and  sale  on  execution;  in  fact  it  may  be  disposed  of  the 
same  as  there  were  no  joinder  of  interest. 

The  general  rule  is  that  an  adult  tenant  in  common  may 
demand  partition  as  a  matter  of  right,  and  the  fact  that 
he  is  a  remainderman  and  that  the  particular  estate  has 
not  expired  is  not  a  valid  objection;  but  equity  will  not 

49— <}aunt  v.  Stevens,  241  Bl.  542.  51— ^ttel  v.  Karl,  133  HI.  65. 

50— Lawler  v.  Byrne,  252  111.  194. 
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award  partition  at  the  suit  of  one  in  the  violation  of  his 
own  agreement^  or  in  violation  of  a  condition  or  restriction 
imposed  upon  the  estate  by  one  through  whom  he  claims," 

§1410.  Contributicm  Between  Tenants  in  Common  and 
Joint  Tenants — The  equity  of  contribution  arises  where  one 
of  several  parties  who  are  liable  for  a  common  debt  or 
obligation  discharges  the  same  for  the  benefit  of  all.  The 
doctrine  is  frequently  applied  to  tenants  in  common  or 
joint  holders  of  property.** 

The  right  to  contribution  does  not  arise  out  of  contract 
or  agreement  between  co-sureties  to  indemnify  each  other, 
but  on  the  principle  of  equity,  that  where  two  persons  are 
subject  to  a  common  burden  it  shall  be  borne  equally  be- 
tween them.** 

§  1411.  Grant  or  Devise  to  a  Class^The  weight  of  au- 
thority seems  to  be  that  where  an  estate  is  devised  to  a 
class  of  persons  described  as  survivors,  such  estate  does 
not  vest  until  the  time  designated  for  the  beginning  of  the 
estate  by  that  class  of  persons,  and  the  word  ** survivor'* 
or  '*  survivors  * '  in  such  case  has  reference  to  that  period, 
unless  the  will  shows  a  different  intent.  So  where  the  words 
of  a  will  are :  '  *  I  hereby  give  the  fee  simple,  * '  of  certain 
lands  '*to  my  grandchildren,  whatever  number  they  may 
be,  share  and  share  alike,  to  take  effect  only  after  the  death 
of  my  said  daughters,"  to  whom  a  life  estate  had  been 
granted,  a  vested  estate  in  remainder  is  immediately  created 
in  the  grandchildren  in  esse  at  the  time  of  the  testator's 
death,  to  be  opened,  however,  upon  the  subsequent  birth 
of  other  grandchildren  by  either  of  the  testator's  daugh- 
ters, to  let  them  into  an  equal  share  with  those  in  being  at 
the  time  of  the  testator's  death.  Each  grandchild  in  such 
case,  takes  an  equal,  undivided  vested  remainder  in  the 
lands  devised,  subject  to  be  divested,  pro  rata,  from  time  to 

52— Dee  v.  Dee,  212  IlL  338.  54— Sledge  v.  Dobbs,  254  lU.  130. 

53 — 'Frost  V.  Galesbnrg,  E.  &.  E. 
B.  B.  C6.,  167  Ili  161. 
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time,  by  the  birth  of  other  grandchildren  of  the  testator; 
and  upon  the  death  of  any  such  grandchild  after  the  death 
of  the  testator,  his  or  her  estate  passes  to  his  or  her  heirs. 
And  they  take  as  tenants  in  common  under  the  statute." 

Where  a  devise  is  to  a  class,  the  death  of  one  of  them 
before  the  testator  will  not  cause  a  lapse  of  any  part  of  the 
gift,  but  those  of  the  described  class  who  survive  the  tes- 
tator take  the  whole  of  it.** 

Under  a  devise  of  lands  to  the  testator's  grandchildren 
bom  to  the  bodies  of  his  two  daughters,  whatever  number 
they  may  be,  share  and  share  alike,  to  take  possession  only 
after  the  death  of  his  two  daughters,  and  providing  that 
the  daughters  shall  have  full  use  and  enjoyment  of  the 
lands  during  their  natural  lives,  it  was  held,  that  the  right 
to  the  possession  in  grandchildren  was  to  commence  at  the 
same  moment  that  the  right  of  the  two  daughters  should 
cease,  which  was  at  the  death  of  both  daughters,  and  that 
the  daughters  both  took  the  full  use  of  the  lands  from  the 
death  of  the  testator  until  the  death  of  the  surviving  daugh- 
ter, without  the  right  of  survivorship,  and  that  upon  the 
death  of  one  of  the  daughters  her  interest  did  not  pass  to 
the  other,  but  passed  to  her  heirs,  or  in  the  case  of  a  will, 
to  her  devisees,  until  the  death  of  the  other  daughters,  in 
the  absence  in  the  will  of  express  words  creating  a  joint 
tenancy. 

Under  the  statutes  of  this  State  relating  to  joint  ten- 
ancies, and  providing  against  survivorship,  on  the  death 
of  one  joint  tenant  before  partition,  such  a  devise  creates 
a  life  estate  in  the  two  daughters  until  the  death  of  both, 
as  tenants  in  common,  from  the  time  of  the  testator 's  death 
and  on  the  death  of  one  of  the  daughters  of  the  estate  de- 
vised to  her  does  not  terminate,  but  survives  in  favor  of  her 
grantees,  heirs  or  devisees  whether  any  partition  is  made 

55 — Cheney  y.  Teese,  108  111.  473. 
56 — ^Lancaster  v.  Lancaster,  187  111. 
540. 
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or  not.  In  snch  case  the  clause  postponing  the  remainder 
to  the  death  of  both  the  daughters  does  not  change  the  re- 
sult, as  the  heir  or  devisee  of  the  daughter  dying  first,  does 
not  take  under  the  grandfather  *s  will,  but  under  the  Statute 
of  Descent,  or  the  will  of  such  daughter  as  to  her  unde- 
termined estate.  The  fact  of  there  being  grandchildren 
of  the  testator  does  not  prevent  them  from  acquiring  such 
estate  from  their  mother  by  purchase  or  devise.*^ 

Where  a  lapse  takes  place  in  a  gift  of  the  residue,  either 
because  the  sole  residuary  beneficiary  has  pre-deoeased  the 
testator,  or  because  one  of  the  several  residuary  bene- 
ficiaries who  take  as  tenants  in  conmion  have  died  before  the 
testator,  the  gift  which  lapse  is  not  reabsorbed  into  the 
residue,  but  goes  as  intestate  property  either  to  the  heirs 
or  the  next  of  kin  of  the  testator  according  to  the  nature 
of  the  property. 

This  rule,  however,  does  not  apply  to  a  residue  which 
is  given  in  language  which  creates  a  joint  tenancy  among 
the  residuary  legatees,  and,  a  fortiori,  where  the  residuary 
gift  is  to  several  who  take  as  members  of  a  class,  to  be 
ascertained  at  the  death  of  the  testator." 

§  1412.  Interest  or  Shares  of  Tenants  in  Common— When 
a  conveyance  is  made  to  two  or  more  parties,  without  des- 
ignating the  proportion  each  is  to  take,  the  law  presumes 
they  are  to  take  in  equal  shares,  and  they  will  be  considered 
as  tenants  in  common  with  equal  interests.  If  the  parties 
claim  in  unequal  interest,  the  burden  is  on  the  party  mak- 
ing the  claim,  and  the  proof  in  such  case  must  be  clear 
and  satisfactory.'* 

A  lease  executed  by  one  co-tenant  in  behalf  of  himself 
and  his  co-tenants  will  be  presumed  to  have  been  executed 
by  authority,  unless  the  contrary  appears.^ 

§  1413.  Accounting  Between  Tenants  in  Common — ^When 
one  tenant  in  common  has  the  exclusive  possession  of  the 

57 — Cheney  t.  Teese,  108  HI.  473.  59— Keuper  v.  Mette,  239  in.  5^. 

58 — ^Magnusen  v.  Magnusen,  197  111.  60 — ^Durflinger  v.   Fisher,  193   HI. 

496.  !    f      App.  376. 
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premises,  he  will  be  accountable  to  his  co-tenant  for  the 
rents  and  profits  of  the  property.  But  in  such  an  account- 
ing the  tenant  occupying  the  premises  is  entitled  to  credit 
for  the  taxes  paid  by  him  and  compensation  for  improve- 
ments made  by  him.^* 

§  1414.  Estate  by  the  Entirety— Under  the  common  law, 
when,  a  conveyance  is  made  to  a  man  and  his  wife,  they 
become  neither  joint  tenants  in  common,  but  tenants  by 
the  entirety.  For  husband  and  wife  being  considered  as 
one  person  in  law,  they  could  not  take  the  estate  by  moieties, 
but  both  are  seized  of  the  entirety  per  tout  et  non  per  my, 
the  consequence  was  that  neither  husband  nor  wife  could 
dispose  of  any  part  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor.  So  it"  was  held 
that  a  deed  executed  by  a  husband  and  wife,  who  held  as 
tenants  by  the  entirety  which  was  void,  because  it  was  not 
acknowledged  by  the  wife,  and  the  wife  did  not  convey  the 
interest  of  the  husband.®^ 

One  of  the  incidents,  at  common  law,  of  an  estate  created 
by  a  conveyance  to  husband  and  wife  (an  estate  by  the 
entirety),  was  that  there  could  be  no  severance  of  their 
interest.  This  rule  is  predicated  upon  the  principle  that 
in  law  husband  and  wife  are  but  one  person,  and  hence 
cannot  take  an  estate  by  moieties,  but  both  are  seized  of 
the  entirety  so  that  neither  can  dispose  of  the  estate  with- 
out the  consent  of  the  other,  but  the  whole  remains  to  the 
survivor.  But  the  reason  for  this  common  law  rule  ceased 
with  the  adoption  of  the  Married  Woman's  Act  of  1861. 
After  the  adoption  of  that  act  a  conveyance  to  husband 
and  wife  created  in  them  a  tenancy  in  common,  unless  the 
instrument  vesting  the  estate  in  them  expressly  declared 
that  the  estate  should  not  be  a  tenancy  in  common  but  a 
joint  tenancy.  Tenancy  by  the  entirety,  therefore,  ceased 
to  exist  after  the  disabilities  of  married  women  were  re- 
moved.® 

61— Blackaby  v.  Blackaby,  185  111.       (10  111.)    113;   Lwx  v.  Hoff,  4Y  111. 
94.  425. 

62 — ^Mariner  ▼.  Saunders,  5  Gilm.  63 — ^Lawler  t.  Byrne,  252  HI  194. 
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The  estate  by  the  entirety  was  based  on  the  theory  of 
the  common  law  that  husband  and  wife  were  considered 
but  one  person,  and  could  not  have  separate  and  conflict- 
ing property  interest  and  rights.  But  our  statutes,  by  the 
Married  Woman's  Act  of  1861,  have  so  far  changed  the 
common  law  that  they  are  not  now  considered  one  person, 
so  far  as  the  acquisition  and  enjoyment  of  property  is  con- 
cerned. To  the  extent  of  acquiring  property,  and  so  far 
as  its  enjoyment  is  concerned,  and  the  enjoyment  of  her 
earnings,  the  statute  has  declared,  in  effect,  that  they  are 
two  independent  persons;  and  in  doing  so,  great  modifica- 
tions have  been  wrought  as  to  their  rights  of  property. 
And,  under  these  great  changes,  no  reason  is  perceived,  nor 
is  any  suggested,  why  a  married  woman  should  not  hold 
property  thus  acquired,  in  fee,  as  a  tenant  in  common  with 
her  husband,  precisely  as  she  might  with  any  other  person. 
The  husband,  under  the  statute,  has  no  more  immediate 
interest  in  or  control  over  her  property  than  has  any  other 
person.  So  it  was  held  that  where  a  deed  conveyed  prop- 
erty to  a  man  and  his  wife  ^^and  the  heirs  of  her  natural 
body,''  that  the  husband  and  wife  took  title  as  tenants  in 
common,  each  an  undivided  half,  and  on  the  death  of  the 
husband,  his  surviving  wife  took  dower  in  his  half  of  the 
estate  so  conveyed  to  them.** 

§  1415.  After  Acquired  Title  by  Orantor  Inures  to  Ben- 
efit of  His  Orantee — Statute — ^ '  If  any  person  shall  sell  and 
convey  to  another,  by  deed*  or  conveyance,  purporting  to 
convey  an  estate  in  fee  simple  absolute,  in  any  tract  of 
land  or  real  estate,  lying  or  being  in  this  state,  not  then 
being  possessed  of  the  legal  estate  or  interest  therein  at 
the  time  of  the  sale  and  conveyance,  but  after  such  sale 
and  conveyance  the  vendor  shall  become  possessed  of  and 
confirmed  in  the  legal  estate  to  the  land  or  real  estate  so 
sold  and  conveyed,  it  shall  be  taken  and  held  to  be  in  trust 
and  for  the  use  of  the  grantee  or  vendee ;  and  the  convey- 

64 — Gooper  v.  Cooper,  76  IlL  57. 
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ance  aforesaid  shall  be  held  and  taken^  and  shall  be  as 
valid  as  if  the  grantor  or  vendor  had  the  legal  estate  or 
interest,  at  the  time  of  said  sale  or  conveyance.  ^ '  ^ 

§  1416.  Effect  of  the  Statute— The  effect  of  this  section  7 
is  simply  to  give  a  deed,  otherwise  void  as  a  conveyance, 
because  the  grantor  had  no  title,  the  validity  which  makes 
it  operative  when  the  grantor  subsequently  acquires  title. 
The  statute  declares  that  the  effect  of  such  a  deed  shall  be 
to  pass  any  after-acquired  title  by  the  grantor,  the  same 
as  if  he  were  seized  of  it  when  the  deed  was  made.*' 

Where  a  party  makes  a  conveyance,  purporting  to  con- 
vey an  estate  in  fee  simple  to  another,  and  by  a  decree  of 
court  his  title  is  confirmed  or  perfected,  such  title  will 
pass  to  his  grantee,  under  the  7th  section  of  the  Statute 
on  Conveyances.*' 

An  estate  '4n  fee  simple  absolute,''  as  that  expression 
is  used  in  the  statute,  means  a  perfect  title,  and  the  seventh 
section  of  the  chapter  on  **  Conveyances ' '  has  application 
to  titles  of  that  character.** 

The  words  *  *  grant,  bargain  and  sell, ' '  included  in  a  mort- 
gage inure  to  the  benefit  of  the  mortgagee,  and  pass  any 
after  acquired  title  by  the  mortgagor  for  the  benefit  of  the 
mortgagee.** 

And  the  after  acquired  title  will  inure  whether  there  is 
seizin  or  not.''* 

§  1417.  Application  of  the  Statute  in  Regard  to  After  Ac- 
quired Title  by  the  Grantor — ^Where  a  party  makes  a  deed 
purporting  to  convey  the  fee,  with  full  covenants  of  war- 
ranty, an  adverse  title  afterwards  acquired  by  him  will,  by 
the  express  terms  of  the  statute,  and  by  force  of  the  doc- 
trine of  estoppel,  inure  to  the  benefit  of  his  grantee.''* 

Where  the  purchaser  at  an  execution  sale  and  the  holder 

■'eS— Sec.  7,  Ch.  30,  R  S.  68— Frink  v.  Darst,  14  111.  304. 

66— Guertin  v.  Mombleau,  144  111.  69— De Wolf  v.  Hayden,  24  111.  525- 

32;    Trustees  of   Schools  v.  Wright,  6;  Pratt  v,  Pratt,  96  HI.  184. 

11  111.  603.  70— King  v.  Gilson,  32  lU.  348. 

67— Wadhams  v.  Gay,  73  111.  415.  71— Lewis  v.  Pleasants,  143  111.  271. 
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of  the  certificate  of  purchase,  before  the  time  for  redemp- 
tion expires,  conveys  his  interest  in  the  lands  by  deed 
to  a  third  party,  without  assigning  the  certificate  of  sale, 
a  deed  executed  by  the  sheriff  to  the  purchaser  at  the 
execution  sale  will  inure  to  the  benefit  of  his  grantee.'" 

If  a  party  holds  the  equitable  title  to  land,  and  is  entitled 
to  the  legal  title,  and  while  so  holding  the  equitable  title 
conveys  the  same  by  a  quitclaim  deed,  on  his  subsequently 
acquiring  the  title,  it  will  inure  to  the  benefit  of  his  grantee.''* 

An  outstanding  title  acquired  by  a  mortgagor,  after  he 
has  executed  the  mortgage,  containing  covenants  or  war- 
ranty, inures  to  the  benefit  of  the  mortgagee.'* 

§  1418.  Principle  Applies  to  Warranty  Deeds  by  Admin- 
istrator— ^Even  though  the  grantor  sells  the  property  as 
administrator  and  conveyed  title  with  full  povenants  of 
warranty,  to  the  purchaser,  it  is  his  duty  tq  acquire  the 
outstanding  title  to  answer  his  own  covenants,  and  if  he 
does  so  purchase  it,  such  purchase  will  be  presumed  to 
have  been  made  for  such  purpose,  and  the  title  he  thus  ac- 
quires will  inure  to  the  benefit  of  his  grantee.  He  can 
never,  against  his  own  deed,  aver  that  the  estate  he  con- 
veyed was  not  a  fee  simple  estate.''* 

The  rule  of  law  in  regard  to  after  acquired  title  applies 
to  a  conveyance  of  an  executory  devise.    No  distinction  is 
made  between  future  contingent  interests,  whether  in  t1 
form  of  a  remainder  or  of  an  executory  devise  so  far  as 
the  inuring  of  after  acquired  title  is  concerned.^® 

1419.  Application  of  Principle  to  Deeds  of  Blarried 
Women — ^While  there  may  have  been  some  doubt  as  to  the 
application  of  this  section  of  the  statute  to  deeds  of  mar- 
ried women,  it  is  conceded  practically,  that  since  the  Mar- 

72— Chicago,  B.  &  Q.  E.  B.  Co.  v.  75 — Jones    v.    King,    25    HI.    383 

Chamberlain,  84  IIL  333.  (334). 

73— Welch  V.  Dutton,  79  111.  465.  76— Smith  v.  OarroU,  288  111.  137. 

74_B7bee  v.  Hageman,  66  111.  519 ; 
Lagger  ▼.  Mutual  Union  L.  &  B. 
AassL,  146  HL  283. 
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ried  Woman's  Act  of  1874,  the  provisions  of  the  statute 
would  apply  to  deeds  of  married  women,  as  it  does  to 
deeds  of  males  or  femmes  sole. 

But  by  section  18  of  the  Conveyance  Act  it  is  provided 
that  *'Any  married  woman,  being  above  the  age  of  eighteen 
years,  joining  with  her  husband  in  the  execution  of  any 
deed,  or  other  writing  for  or  relating  to  the  sale,  convey- 
ance or  disposition  of  her  lands  or  real  estate,  or  any  in- 
terest therein,  shall  be  bound  and  concluded  by  the  same 
in  respect  to  her  right,  title,  claim  or  interest  in  such  real 
estate  as  if  she  were  sole.  It  may  well  be  that  prior  to  the 
Act  of  1874,  she  would  not  be  liable  to  an  action  of  cov- 
enant on  the  covenants  in  her  deed,  but  it  by  no  means 
follows,  that  under  the  section  above  mentioned  that  the 
title  subsequently  acquired  by  her  would  not  inure  to  the 
benefit  of  her  grantees.^ 

A  warranty  deed  by  a  married  woman,  of  land  claimed 
by  her,  will  pass  to  her  grantee  a  subsequently  acquired 
title ;  but  when  she  unites  in  a  warranty  deed  with  her  hus- 
band, of  his  land,  merely  for  the  purpose  of  releasing  her 
inchoate  right  of  dower,  she  will  not  be  estopped  from  ac- 
quiring an  outstanding  title,  and  assiBrting  the  same  in  her 
favor.^* 

§1420.  Non-Applicatian  of  the  Statute  in  Regard  to 
After  Acquired  Title  by  the  Orantor — ^Where  a  party  claim- 
ing the  benefit  of  this  section  has  no  deed  conveying  a  fee 
simple  title  absolute,  but  only  a  chattel  mortgage  relating 
to  the  rents  and  issues  of  the  property,  he  cannot  claim  the 
benefit  of  an  after  acquired  title  by  his  mortgagor ;  and  if 
there  be  no  covenant  appropriate  to  that  end,  he  cannot 
claim  the  benefit  of  the  doctrine  of  estoppel.'* 

Where  a  married  woman  joins  with  her  husband  in  the 
execution  of  a  warranty  deed  simply  for  the  purpose  of 
releasing  her  inchoate  right  of  dower,  the  acquisition  of  an 

77— Guertin  ▼.  Mombleau,  144  111.  78 — Sanford  v.  Kane,  133  HL  199. 

32.  79— Bowen  ▼.  McCarthy,  127  IlL  17. 
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adverse  title  by  her  thereafter  will  not  innre  to  the  grantee 
in  such  deed.  But  the  rule  would  be  different  if  she  were 
to  so  convey  her  separate  property.** 

Where  a  party  gives  a  deed  or  mortgage  on  land,  the 
title  to  which  fails  and  the  grantor  or  mortgagor  afterwards 
acquires  title  by  deed,  but  gives  a  mortgage  back  as  a 
part  of  the  same  transaction  for  a  part  of  the  purchase 
money,  he  will  not  in  equity  become  seized  of  the  title 
so  subsequently  acquired  in  such  a  manner,  that  it  will 
inure  to  his  former  grantee  or  mortgagee,  as  against  the 
second  mortgage.*^ 

§  1421.  Principle  Not  Applicable  to  Heirs  Acquiring  Title 
Independently  of  Ancestor — ^Where  it  appears  that  the 
heirs  of  a  grantor  acquired  their  outstanding  title  after  the 
death  of  their  parent,  and  from  a  different  source,  inde- 
pently  of  their  ancestor,  then  the  7th  section  of  the  Con- 
veyance Act  does  not  apply,  and  such  heirs  are  not  es- 
topped from  asserting  their  title.** 

§1422.  Principle  in  Regard  to  Subsequently  Aoquired 
Title  Not  Applicable  to  Quit  Claim  Deeds— A  release  or 
simple  quitclaim  deed,  made  by  one  having  no  title  or  in- 
terest at  the  time,  and  containing  no  covenant  either  ex- 
pressed or  implied  and  professing  to  convey  only  such 
interest  as  the  releasor  had,  cannot  be  held  to  be  effectual 
to  vest  a  subsequent  acquired  title  by  the  releasor  in  the 
releasee,  either  upon  the  principle  of  estoppel,  that  the 
subsequent  title  is  to  be  held  as  acquired  for  the  use  of  the 
releasee,  or  upon  any  other  principle.  On  the  contrary,  the 
books  are  full  of  cases  in  which  it  is  held  that  a  release 
or  quit  claim  only  passes  the  right  which  the  releasor  had 
had  at  the  time  the  release  was  made.** 

Where  there  has  been  neither  fraud  nor  warranty,  the 
purchaser  of  the  land  cannot  resist  the  payment  of  the 

80 — Sanford  v.  Kane,  133  HI.  199.  83 — ^Frink  ▼.   Darst,   14   IlL   304; 

81— Elder  ▼.  Derby,  98  IlL  228.  Holbrook  v.  Debo,  99  111.  372;  Glover 

82— Whitflon  v.  Grosvenor,  170  HI.  v.   Gondell,  163  HI.  566. 
271;  Ebey  v.  Adams,  135  IlL  80. 
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notes  he  may  have  given  as  part  of  the  purchase  price 
thereof,  on  the  ground  that  he  did  not  acquire  title.  And 
in  such  case  an  acquirement  by  his  grantor  of  an  outstand- 
ing title  does  not  inure  to  his  benefit.** 

§  1423.  Exception  to  Rule  aa  ta  Quit  Claim  Deeds— While 
it  is  the  general  rule  that  section  7  of  the  chapter  on  con- 
veyances does  not  apply  to  quitclaim  deeds,  there  seems 
to  be  an  exception  to  the  rule.  Thus,  where  at  a  public 
sale  of  lands  the  successful  bidder  has  paid  in  full  his  bid 
and  thereby  becomes  the  equitable  owner  of  the  land,  and 
before  a  deed  is  issued,  quitclaims  his  interest  to  another, 
on  a  deed  being  issued  to  the  bidder,  it  is  held  to  inure  to 
the  interest  of  his  grantee.  The  legal  title  conveyed  to  him 
by  the  deed  to  him  related  back  to  the  time  of  making  his 
quitclaim  deed,  so  as  to  pass  to  his  grantee  the  legal  title 
to  the  land.  It  is  the  doctrine  of  relation  applied  to  pro- 
tect purchasers,  that  where  there  are  divers  acts  concur- 
rent to  make  a  conveyance,  estate  or  other  thing,  the  orig- 
inal act  shall  be  performed,  and  to  this  the  other  acts  shall 
have  relation.  There  is  no  better  rule  founded  in  law,  rea- 
son and  convenience  than  this,  that  all  the  several  parts 
and  ceremonies  to  complete  the  conveyance  shall  be  taken 
together  as  one  act,  and  operate  from  the  substantial  part 
by  relation.** 

§  1424.  Wards  of  Inheritaace  Not  Necessary — Statute — 
* '  Every  estate  in  lands  which  shall  be  granted,  conveyed  or 
demised,  although  other  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be 
deemed  a  fee  simple  estate  of  inheritance,  if  a  less  estate 
is  not  limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  construction  or  opera- 
tion of  law.'*** 

84^-Hitchcock   v.   Fortier,    65    IlL  berlain,  84  HI.  333;  Edwardsville  B. 

239.  B.  Co.  V.  Sawyer,  92  HI.  377. 

85-_Welch  V.  Dutton,  79  HI.  465;  86— Sec.  13,  Ch.  30,  R  S. 
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Conveyances — Title  by  Alienation  1167 

Prior  to  the  act  of  July  21,  1837,  a  conveyance  of  land 
simply  to  the  grantee  by  name,  without  the  word  heirs 
conveyed  only  a  life  estate.    This  was  the  common  law.'^ 

§  1425.  Fonner  Necessity  of  the  Use  of  the  Word  Heirs 
in  Conveyanoe — The  necessity  of  the  use  of  the  word 
'^ heirs"  in  conveyances  as  a  word  of  inheritance  has  been 
abolished  by  the  Statutes  of  Illinois,  but  its  force  and  effect 
under  the  common  law  should  be  understood.  It  was  a 
word  of  limitation  and  inheritance,  and  no  estate  in  fee 
simple  could  pass  without  its  use.  It  was  technical  in 
character,  and  no  synonym  could  take  its  place.  Even  a 
grant  to  one  and  his  **heir"  has  been  held  to  give  only  a 
life  estate;  so  the  words  ^*or  his  heirs,"  **and  his  heirs 
during  the  life  of  another,"  or  *  ^forever,"  or  *' assigns," 
have  been  held  to  have  no  effect  in  limiting  or  defining  what 
estate  was  granted  thereby.  And  the  word  *^seed"  or  **  off- 
spring" or  **and  the  issue  of  his  body,"  or  **his  executors, 
administrators  and  assigns,"  could  not  be  substituted  for 
the  word  **  heirs.  "•• 

Under  the  feudal  law  it  was  competent  for  the  lord,  in 
parting  with  his  feud,  to  prescribe  the  duration  of  its  own- 
ership, and  to  whom  it  should  pass  afterwards.  For  this 
reason,  great  strictness  was  observed  in  construing  and 
applying  the  language  used  in  making  the  donation  of  the 
feud.  So,  if  the  gift  was  to  one  without  words  of  limita- 
tion, it  was  only  for  such  a  term  of  time  as  he  could  pos- 
sibly hold  it,  that  is,  for  his  life.  But  if  given  to  one  and 
his  "heirs"  it  was  understood  to  pass  in  succession,  after 
the  death  of  the  donee,  without  being  subject  to  his  con- 
trol by  any  act  done  by  him,  to  his  descendants,  who  were 
recognized  by  the  feudal  law  as  heirs.  At  first  all  the  males 
took  equally,  but  afterwards,  in  analogy  to  military  feuds, 
the  oldest  son  took  the  whole,  to  the  exclusion  of  the  rest. 
In  this  way,  it  is  not  diflBcult  to  understand  the  origin  and 

87— Edwardavffle  B.  R  Oo.  v.  Saw-  88— Wash,  on  Beal  Prop.  56. 

jet,  98  m  377. 
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reason  of  the  rule  which  requires^  at  common  law,  the  use 
of  the  word  ** heirs"  in  a  deed  of  grant,  in  order  to  pass 
a  fee  or  estate  of  inheritance  in  the  land  granted,  for  which 
no  synonym  can  be  substituted. 

The  rule  was  that  the  subsequent  limitation  to  the  heirs 
must  be  to  the  heirs  of  the  ancestor  who  takes  the  particu- 
lar estate.  Thus,  where  the  estate  is  limited  to  the  wife 
for  life,  remainder  to  the  heirs  of  the  bodies  of  the  hus- 
band and  wife,  the  freehold  being  in  the  wife  alone,  the 
limitation  over  would  be  a  remainder,  and  the  heirs  would 
take  as  purchasers.  But  had  the  first  limitation  been  to 
the  husband  and  wife,  with  remainder  to  the  heirs  of  their 
bodies,  the  fee  under  the  rule  would  be  in  the  husband  and 
wife,  and  the  heirs  would  take  by  descent.** 

Such  was  the  common  law.  But  it  has  been  altered  by  the 
Statutes  of  Illinois,  giving  to  deeds  in  effect  the  same  con- 
struction that  has  long  been  given  to  wills,  and  passing  an 
estate  of  inheritance  where  the  word  heirs  is  not  used  where 
such  appears  to  be  the  intention  of  the  grantor.** 

Under  our  statute  every  devise  of  land  is  deemed  a  fee 
simple  estate  of  inheritance,  if  a  less  estate  is  not  limited 
by  express  words,  or  it  does  not  appear  otherwise  by  con- 
struction or  operation  of  law.  The  words  *  *  and  to  her  chil- 
dren, heirs  and  assigns  after  her,"  do  not  show  that  a  less 
estate  than  one  in  fee  was  devised  by  operation  of  law.  The 
words  ^* children,  heirs,"  may  be  used  as  expressing  the 
same  thing,  and  as  taking  through  the  devisee  by  inheri- 
tance, and  not  under  the  will.*^ 

§  1426.  The  Word  ''Heirs"  a  Technical  Ward— The  word 
** heirs"  is  a  technical  word,  having  a  definite  legal  signifi- 
cance, and,  unexplained  and  uncontrolled  by  the  context, 
must  be  interpreted  according  to  its  technical  import,  as 
designating  the  persons  appointed  by  law  to  succeed  to  the 

89—1  Wash,  on  Eeal  Prop.  270 ;  2  91— Leiter  v.  Shepard,  85  HI.  242. 

Black.  Com.  107. 

90 — Seymour    v.    Bowles,    172    HI. 
521;  I  Wash,  on  Real  Prop.  28. 
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real  estate  of  the  ancestor  in  cases  of  intestacy.  **  Heirs 
of  the  body*'  are  a  limited  class  of  heirs,  restricted  to 
lineal  descendants.'* 

The  expression  of  ** right  heirs''  means  nothing  more 
than  heirs  simply,  and  a  limitation  directly  to  the  *' right 
heirs ' '  of  one  carries  a  fee  without  adding  the  words  '  *  and 
their  heirs.  "•^ 

There  is  always  a  strong  legal  presumption  that  the 
word  ** heirs"  is  used  in  its  technical  sense,  as  denoting 
the  whole  of  the  indefinite  line  of  inheritable  succession.** 

§  1427.  Heirs  at  Law,  in  this  State  are  such,  who  by  the 
Statute  of  Descent,  inherit  the  estate  of  intestates.** 

Under  the  word  heirs  are  comprehended  the  heirs  of 
heirs,  ad  infinitum.^ 

The  word  **heir"  is  a  collective  noun,  and  includes  the 
plural  as  well  as  the  singular,  although  it  is  frequently 
used  in  a  plural  form,  as  ** heirs."*'' 

Ordinarily,  the  words  ** heirs"  or  ** heirs  at  law,"  are 
used  to  designate  those  persons  who  answer  this  descrip- 
tion at  the  death  of  the  ancestor.  The  word  **heir"  in  its 
strict  and  technical  import,  applies  to  the  person  appointed 
by  law  to  succeed  to  the  estate  in  case  of  intestacy.  Hence, 
where  the  word  occurs  in  a  will,  it  will  be  applied  to  the 
person  who  is  the  heir  of  the  testator  at  his  death,  unless 
the  intention  of  the  testator  refer  to  those,  who  shall  be 
his  heirs  at  a  period  subsequent  to  his  death,  is  plainly  mani- 
fested in  his  will.  This  construction  or  definition  is  not 
changed  by  the  fact,  that  a  life  estate  may  precede  the  be- 
quest to  the  heirs  at  law,  nor  by  the  circumstance  that  the 
bequest  to  the  heirs  is  contingent  on  an  event  that  may  or 
may  not  happen.** 

92 — ^Aetna  L.  I.  Co.  ▼.  Hoppin,  249  Gaueh  v.  St.  Louis  M.  Ins.  Co.,  88 

HI.  406.  ni.  251. 

93 — ^I  Wash,  on  Beal  Prop.  57.  96— Crocker  v.  Smith,  10  111.  App. 
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A  simple  devise  of  land,  without  any  words  of  perpetuity 
or  inheritance,  under  the  statute,  is  sufficient  to  pass  an 
absolute  estate  in  fee,  unless  a  contrary  intent  is  shown  in 
other  parts  of  the  will.** 

Where  there  is  a  devise  in  terms  to  a  trustee,  either  with 
words  of  inheritance,  or,  under  section  13  of  the  Convey- 
ance Act,  without  such  words  the  devise  is  prima  facie  in 
fee,  unless  limited  or  restrained  by  other  provisions  of  the 
will.* 

A  will  provided:  ''At  the  death  of  my  said  wife  and 
daughter  Louie  I  give  and  devise  to  my  son,  Thomas  F. 
Bowlin,  and  to  my  daughter  Vessa  Bowlin,  all  of  the  said 
quarter  section  of  land,  •  *  •  to  my  son  Thomas  F. 
Bowlin  and  my  said  daughter  Vessa,  and  to  the  heirs  of 
their  bodies,  respectively. ' '  It  was  contended  by  the  com- 
plainants in  a  bill  for  partition  that  the  words  in  the 
will  that  **at  the  death  of  my  wife  and  daughter  Louie- 1 
give  and  devise  to  my  son  Thomas  F.  Bowlin,  and  my  daugh- 
ter Vessa  Bowlin,  all  of  said  quarter  section  of  land*' 
constituted  a  complete  devise  and  created  a  fee  simple  es- 
tate under  the  rule  in  Shelley's  case,  and  that  the  remainder 
of  the  paragraph  is  wholly  inoperative  as  imposing  any 
limitation  upon  the  fee  simple  estate  devised  by  those 
words.  The  court  said  that  this  position  was  not  tenable. 
Even  if  it  be  assumed  that  the  remainder  of  the  sentence 
or  clause  cannot  be  held  to  limit  or  qualify  the  estate  created 
by  the  words  quoted,  and  therefore,  if  they  should  be 
ignored,  it  would  not  come  within  the  rule  in  Shelley's  case, 
for  the  reason  that  in  that  part  of  the  clause  quoted  there 
are  no  words  of  inheritance.  No  words  are  used  declaring 
what  estate  is  devised.  Under  the  common  law,  a  devise, 
if  made  in  the  language  above  quoted,  would  give  a  life 

99— Giles  v.  Anslow,  128  lU.  187;  1— Harvey  v.  Ballard,  252  IlL  57. 

Thomas  v.  Miller,  161  IlL  60 ;  Walker 
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estate  only  to  the  devisees.  The  rule  at  common  law  has 
been  abrogated  by  our  statute,  and  the  words  quoted,  dis- 
regarding the  latter  part  of  the  clause  in  the  will,  would 
create  a  fee  simple  estate  of  inheritance.  But,  the  entire 
clause  being  considered,  the  will  limits  the  estate  to  one 
less  than  a  fee  by  express  words.* 

§  1428.  Construction  of  Section  13  of  Conyeyanoe  Act- 
It  is  required  by  section  13  of  the  Conveyance  Act  that 
every  word  used  in  a  conveyance  shall  be  given  weight  in 
construing  the  instrument,  no  matter  where  the  same  may 
be  found,  where  the  maker  has  not  used  words  of  grant 
or  devise,  which  at  common  law  would  convey  an  estate  of 
inheritance.' 

§  1429.  Statute  Not  Applicable  Where  Words  of  Inher- 
itance Are  Used — ^Where  the  words  necessary  at  the  com- 
mon law  to  pass  an  estate  of  inheritance  are  used  in  a 
conveyance  or  will,  Sec.  13  of  the  Conveyance  Act  has  no 
application.  It  is  only  when  such  words  are  wanting  that 
the  courts  are  authorized  to  inquire  whether  an  estate  less 
than  a  fee  is  limited  by  express  words  or  not.* 

§1430.  Rights  of  Adopted  Children— The  adoption  of 
children  was  a  thing  unknown  to  the  common  law,  but  was 
a  familiar  practice  under  the  Soman  or  civil  law,  and  our 
modem  statutes  are  taken  from  the  latter,  and  so  far  mod- 
ify the  rules  of  the  common  law  as  to  the  succession  of 
property.  So  in  a  deed  which  conveyed  property  to  the 
grantee  and  **her  heirs  generally'*  it  was  held  that  an 
adopted  child  inherited  from  his  adopting  parents  under 
such  designation.' 

§  1431.  Heirs  Take  by  Descent  Rather  Than  by  Will— 
The  principle  that  heirs  take  by  descent,  when  there  is  a 
gift  to  them  by  will  equal  to  that  which  they  would  take 
by  descent,  follows  the  rules  of  law,  that  a  descent  operates 

»— Bowlin  V.  White,  244  111.  623.  5— Butterfield   v.   Sawyer,   187   111. 

3— Banman  v.  StoUer,  235  111.  480.       598. 
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before  a  devise,  the  title  by  descent  is  the  better  title.  The 
real  gronnd  for  the  establishment  of  the  rule  was,  that  in 
the  times  of  feudality,  it  was  for  the  advantage  of  the 
lord  that  the  heir  should  take  by  descent,  ihat  the  lord 
might  be  entitled  to  the  fruits  of  seigniory.* 

§  1432.  Rule  in  Shelley's  Case — ^It  may  be  proper  here  to 
consider  that  perplexing  rule  of  construction  in  regard  to 
deeds  and  devises,  known  as  the  rule  in  Shelley's  case. 

One  of  the  best  modem  expositions  of  this  important 
rule  is  found  in  the  case  of  Baker  v.  Scott,  62  HI.  86.  It 
has  become  a  leading  case  on  this  subject,  and  is  frequently 
referred  to  by  the  courts  and  text  writers.  The  opinion 
was  written  by  Mr.  Justice  Breeze,  whom  all  old  lawyers 
of  the  State  will  recognize  as  a  learned  and  able  jurist.  In 
order  that  the  reader  may  have  the  benefit  of  the  decision 
extensive  extracts  are  taken  from  the  opinion  in  the  case. 

Mary  Sophia  (a  daughter  of  Orestes  H.  Wright,  the 
testator),  the  devisee  named  in  one  of  the  clauses  in  the 
will,  intermarried  with  John  Scott,  and  they  executed  to 
Frederick  Baker  a  deed  in  consideration  of  the  sum  of  $875, 
for  one  of  the  tracts  of  land  of  which  her  father  died  seized, 
and  which  had  been  set  off  and  allotted  to  her  in  certain 
partition  proceedings,  she  claiming  the  fee  therein.  To  se- 
cure the  payment  of  $675,  part  of  the  purchase  money. 
Baker  executed  his  two  notes,  and  a  mortgage  on  the  land. 
The  notes  not  being  paid  she  filed  her  bill  to  foreclose  the 
mortgage.  Baker  answered,  admitting  the  making  of  the 
notes  and  mortgage,  and  alleging  that  he  purchased  the 
land ;  the  consideration  money  expressed  in  the  deed  being 
its  full  value,  and  paid  in  cash  $200,  and  received  a  con- 
veyance in  fee,  with  the  usual  covenants  of  warranty,  and 
then  alleges  that  the  complainant  derived  her  title  through 
a  devise  from  her  father,  she  took  by  that  devise,  a  life 
estate  only  in  the  land ;  and  her  conveyance  to  him  carried 
only  that  estate  to  him,  and  that  he  should  be  compelled  to 

6 — I  Preston  on  Estates,  391. 
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pay  on  the  notes  and  mortgage  the  present  value  of  that 
estate  at  the  time  of  the  conveyance,  deducting  therefrom 
the  purchase  money  paid,  and  alleging  that  such  present 
value,  after  deducting  the  money  paid,  left  nothing  due  on 
the  notes  and  mortgage.  He  also  filed  a  cross  bill  alleging 
substantially  the  same  facts,  and  praying  for  the  cancella- 
tion of  the  notes  and  the  mortgage.  The  complainant  an- 
swered the  cross  bill,  and  insisted  that  by  the  terms  of  the 
devise  the  fee  was  vested  in  her. 

The  trial  court  decided  that  the  complainant  had  a  fee 
simple  in  the  land,  under  and  by  virtue  of  the  devise,  and 
decreed  a  sale  of  the  premises  to  satisfy  the  notes  and  mort- 
gage. The  defendants  appealed,  and  contended  that  by  the 
devise,  a  life  estate  only  was  vested  in  the  complainant,  and 
the  complainant  contending  that  the  words  used  in  the  will 
fall  within  the  rule  in  Shelley 's  case.    The  court  says : 

**The  first  point  to  be  settled  is,  what  is  tfie  rule  in 
Shelley's  case?  That  case  arose  in  the  twenty-third  year 
of  the  reign  of  Elizabeth,  about  the  year  1579,  near  three 
hundred  years  ago,  and  is  reported  in  I  Coke's  Eep.,  p. 
93b,  wherein  among  other  rulings,  it  was  held,  when  an 
ancestor  takes  an  estate  of  freehold,  and  in  the  same  gift 
or  conveyance,  an  estate  is  limited  either  mediately  or  im- 
mediately to  the  heirs,  either  in  fee  or  in  tail,  the  heirs  are 
words  of  limitation  of  the  estate,  and  not  words  of  pur- 
chase. ' ' 

**  Preston,  in  his  elaborate  treatise  on  Estates,  devotes  a 
chapter  of  near  two  hundred  pages,  to  a  critical  and  search- 
ing  analysis  of  this  rule,  and  says  the  rule  may  thus  be 
expressed:  First.  Where  a  person  takes  an  estate  of 
freehold,  legally  or  equitably,  under  a  deed,  will  or  other 
writing,  and  afterwards,  in  the  same  deed,  will,  or  other 
writing,  there  is  a  limitation  by  way  of  remainder,  with, 
or  without  the  interposition  of  any  other  estate,  if  an  in- 
terest of  the  same  quality,  as  legal  or  equitable,  to  his  heirs 
generally,  or  his  heirs  of  his  body,  by  that  name  in  deeds 
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or  writings  of  conveyance,  and  by  that,  or  some  such  name 
in  wills,  and  as  a  class  or  denomination  of  persons  to  take 
in  succession  from  generation  to  generation,  the  limitation 
to  the  heirs  will  entitle  the  person  or  ancestor  himself  to 
the  estate  or  interest  imposed  by  that  limitation. ' ' 

**He  expresses  the  rule  secondly,  thus:  Whenever  the 
ancestor  takes  an  estate  of  freehold,  or  frank  tenement,  and 
an  immediate  remainder  is  therein  limited  in  the  same 
conveyance  to  his  heirs  or  his  heirs  in  tail,  the  remainder 
is  immediately  executed  in  possession,  in  the  ancestor  so 
taking  the  freehold,  and,  therefore,  it  is  not  contingent  or 
in  abeyance. 

**A  third,  and  still  more  accurate  expression  of  the  rule 
is,  as  we  have  stated  it  at  the  outset,  taken  from  the  rulings 
of  the  court,  as  found  in  the  reported  case.** 

*'The  author  further  says,  this  rule  has  been  expressed 
with  great  precision  by  one  of  the  very  able  counsel.  Ser- 
geant Glynn,  in  Perrin  v.  Blake,  to  be :  In  any  instrument 
if  a  freehold  be  limited  to  the  ancestor  for  life,  and  the  in- 
heritance to  his  heirs,  either  mediately  or  immediately,  the 
first  taker  takes  the  whole  estate ;  if  it  be  limited  to  the  heirs 
of  his  body  he  takes  a  fee  tail ;  if  it  be  to  his  heirs,  a  fee 
simple. 

*  *  This  rule  is  venerable  for  its  antiquity,  having  received 
the  sanction  of  the  highest  courts  in  England  as  far  back  as 
the  18  of  Edward  11,  and  is  based  on  their  authority,  as 
found  in  the  year  books  of  that  and  subsequent  reigns. 

**This  we  gather  from  the  able  argument  of  Mr.  Justice 
Blackstone  in  the  opinion  delivered  by  him  in  the  Court  of 
Exchequer,  in  the  celebrated  case  of  Perrin  v.  Blake,  first 
reported  in  a  4  Burr,  2579,  but  more  fully  in  3  Greenleaf 
Cruse  on  Eeal  Property,  313. '  * 

That  was  a  case  arising  under  the  will  of  William  Wil- 
liams, and  the  question  arose  upon  a  demurrer  to  a  repli- 
cation in  action  of  trespass.  It  was  there  held  by  three 
judges  against  one  (in  the  trial  court),  that  the  legal  opera- 
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tion  of  the  word  heirs,  as  a  limitation,  might  be  controlled 
by  the  manifest  intent  of  the  testator,  and  be  construed  as  a 
description  of  a  purchaser.  In  the  will  in  question  was  this 
clause:  **It  is  my  intent  that  none  of  my  children  shall 
sell  his  estate  for  longer  than  his  life, ' '  and  to  that  intent, 
he  gives  all  his  estate  to  his  said  son,  John,  and  said  infant 
for  their  lives,  remainder  to  trustee  to  preserve  contingent 
remainders,  remainder  to  the  heirs  of  the  body  of  his  said 
sons. 

**  Three  of  the  judges  (of  the  trial  court)  held  that  *  heirs  ^ 
must  be  construed  a  word  description,  and  the  heir  would 
take  the  inheritance  as  a  purchaser,  and  therefore,  John 
took  only  an  estate  for  life. 

**0n  a  writ  out  of  the  Exchequer  Chamber  the  case  was 
there  elaborately  argued,  and  six  of  the  seven  judges  con- 
curred in  overruling  the  judgment  of  the  King's  Bench 
(the  trial  court),  giving  fidl  effect  to  the  rule  in  Shelley's 
case.     •    *     * 

**The  leading  question  in  the  case,  for  no  one  disputed 
or  dQubted  the  rule  in  Shelley's  case,  was:  Whether  a  tes- 
tator's manifest  intent  might  control  the  legal  operation  if 
the  word  heirs  as  a  limitation. 

*  *'  Even  Justice  Blackstone,  in  delivering  his  opinion,  said 
he  agreed  with  the  King's  Bench  that  if  the  intention  of  the 
testator  manifestly  and  certainly  appeared  by  plain  ex- 
pression, or  necessary  implication  from  other  parts  of  the 
will,  that  the  heirs  of  the  body  of  A  should  take  by  pur- 
chase, and  not  by  descent,  then  a  devise  to  A  for  life,  and 
after  his  decease  to  the  heirs  of  his  body,  not  only  might, 
but  must,  be  construed  an  estate  in  strict  settlement,  but  he 
thought  it  did  not  manifestly  and  certainly  appear  from  the 
mere  intended  restraint  from  the  power  of  alienation  in 
A,  that  the  testator  had  meant  that  the  heirs  of  A's  body 
should  take  by  purchase  and  not  by  descent,  or  even  that 
he  knew  the  difference  between  the  two  methods  of  taking. 

**But  it  was  held  by  the  seven  judges  of  the  Exchequer, 
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Justice  Blackstone  concurring^  against  one,  as  has  been 
uniformly  so  held  since,  that  the  rule  in  Shelley's  case  was 
not  a  rule  of  interpretation  but  an  inflexible  rule  of  prop- 
erty ;  and  that  in  all  cases  of  devises  of  legal  estates  whether 
lands  given  to  a  person  for  life,  or  for  any  greater  estate, 
with  an  immediate  remainder  to  the  heirs,  or  the  heirs  of 
the  body  of  such  devisee,  the  word  *  heirs*  or  the  words 
'heirs  of  the  body'  shall  operate  as  words  of  limitation,  and 
give  the  devisee  an  estate  in  fee  simple  or  in  tail. 

*'As  we  understand,  one  of  the  principal  reasons  for  the 
establishment  of  this  rule  was  to  prevent  the  abeyance  or 
suspension  of  the  inheritance.  The  rule,  therefore,  is  only 
applied  to  those  limitations  in  which  the  word  *  heirs'  is 
used,  on  account  of  the  maxim  that  ^Nemo  Haeres  viventis/ 
But  the  rule  does  not  apply  when  the  words  *  lawful  issue,' 
4ssue,'  'sons,'  or  'children'  are  used  instead  of  'heirs.' 
These  words  are  regarded  as  words  of  purchase,  and  not 
of  limitation,  and  the  ancestor,  therefore,  would  take  only 
a  life  estate,  and  his  sons  or  children  would  take  by  pur- 
chase, for  the  reason  that  they  are  a  designation  of  per- 
sons to  take  originally  in  their  own  right.  But  when  the 
limitation  is  to  the  'heirs,'  it  is,  in  legal  intendment  as  a 
class  or  denomination  of  persons  to  take  in  succession  from 
generation  to  generation. 

"As  Lord  Thurlow  said,  in  Brown  v.  Morgan,  I  Brown's 
Ch.  R.  216,  when  the  heir  takes  in  the  character  of  heir, 
he  takes  in  the  quality  of  heir,  and  all  heirs  taking  as  heirs 
must  take  by  descent.  Since  the  solemn  determination  in 
Perrin  v.  Blake,  in  the  Exchequer,  the  rule  in  question  has 
been  regarded  as  one  of  the  most  firmly  established  rules 
of  property  and  strictly  speaking,  no  instance  can  be  ad- 
duced of  a  departure  from  it. 

"The  requisites  of  the  rule  are,  that  there  must,  in  the 
first  instance,  be  an  estate  of  freehold  devised,  there  must 
be  a  limitation  to  the  heir  or  heirs  of  the  body  of  the  per- 
son taking  the  estate,  by  that  name,  and  not  the  heirs  as 
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meaning  or  explained  to  be  *sons/  'children/  etc.,  that  the 
heirs  must  be  named  to  take  as  a  class  or  denomination  of 
persons  in  snccession  from  generation  to  generation,  and 
by  way  of  remainder,  or  at  least  so  that  the  estate  to  arise 
from  the  limitation  to  the  heirs,  and  the  estate  of  freehold 
in  the  ancestor  shall  both  owe  their  effect  to  the  same  deed, 
will  or  writing,  and  that  the  several  limitations  shall  give 
interest  of  the  same  quality,  both  legal  or  both  equitable,  * '  ^ 

In  any  instrument,  if  a  freehold  is  limited  to  the  ances- 
tor for  life,  and  the  inheritance  to  his  heirs  either  mediately 
or  immediately,  the  first  taker  takes  the  whole  estate ;  if  it 
be  limited  to  the  heirs  of  his  body,  he  takes  a  fee  tail ;  if  to 
his  heirs  generally,  a  fee  simple.^ 

The  rule  operates  upon  the  words  of  inheritance  without 
affecting  the  words  of  procreation,  so  that  if,  in  any  case, 
the  words,  ** heirs  of  his  body,**  or  other  equivalents  suffi- 
cient to  create  an  estate  tail,  are  used,  a  fee  tail  is  vested 
in  the  first  taker,  and  not  the  fee  simple.* 

Although  the  instrument  creating  the  life  estate  leaves 
the  remainder  to  the  *  *  lawful  heirs ' '  of  the  life  tenant,  yet 
the  rule  in  Shelley's  case  applies.  The  qualifying  ad- 
jective ** lawful* *  does  not  in  any  way  change  the  meaning 
of  the  word  ** heirs**  to  one  of  purchase  rather  than  a  word 
of  limitation. 

An  instrument  which  grants  a  life  estate  to  the  grantee 
and  the  remainder  to  his  heirs  brings  the  instrument 
squarely  within  the  rule  in  Shelley's  case,  and  therefore  a 
fee  simple  title  passes  to  the  grantee.  This  rule  must  pre- 
vail even  though  the  intention  of  the  grantor  is  shown 
clearly  by  the  instrument  to  have  been  otherwise.** 

In  all  cases  of  a  limitation  of  a  freehold  estate  to  one  with 
remainder  to  his  heirs  generally  the  rule  in  Shelley's  case 
applies,  and  confers  the  inheritance  upon  the  ancestor ;  but 

7— Baker  v.  Scott,  62  lU.  86.  9— Lehndorf  v.  Cope,  122  111.  317. 

&— Butler  V.  Hueetis,  68  111.  694;  10— Wilson  v.  Harrold,  288  111.  388. 

Hudson  T.  Hudson^  287  111.  286. 
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it  has  been  abolished  as  to  estates  tail  by  the  6th  section 
of  the  conveyance  act.  As  to  the  limitations  controlled  by 
that  section,  the  only  use  made  by  the  rule  is  for  the  pur- 
pose of  determining  whether  by  the  common  law  a  fee  tail 
would  have  been  created.  If  it  would,  the  person  who  would 
have  been  seized  in  fee  tail  is  seized  for  his  natural  life 
only,  and  the  remainder  passes  in  fee  simple  absolute  to 
the  person  to  whom  the  remainder  is  limited.** 

So  where  there  is  a  limitation  to  one  for  life,  and  then 
to  another  for  life,  with  remainder  in  fee  to  the  heirs  of 
the  first  life  tenant,  the  estate  in  remainder  vests  at  once 
in  the  first  life  tenant.  And  this  rule  applies  to  equitable 
as  well  as  legal  estates.** 

§  1433.  Interest  of  the  Same  Nature  or  Quality  Essential 
in  the  Rule  in  Shelley's  CaM — It  must  be  observed,  that  the 
several  limitations  to  the  ancestor  and  his  heirs,  must  both 
give  interest  of  the  same  nature  or  quality,  either  both  legal 
or  both  equitable ;  and  not  one  legal  and  the  other  in  trust ; 
and  it  has  sometimes  been  said,  the  ancestor  must  not  have 
the  estate  of  freehold  merely  as  a  trustee." 

§  1434.  Importance  of  Thorough  Knowledge  of  Rule  in 
Shelley's  Case — ^Preston,  in  his  chapter  on  the  Rule  in  Shel- 
ley's case,  says:  '*The  importance  of  a  thorough  knowl- 
edge of  this  rule  will  be  evident,  from  the  consideration, 
that  the  power  of  alienation  by  the  ancestor,  to  the  total 
or  partial  exclusion  of  his  relatives  falling  under  the  de- 
nomination of  his  heirs,  in  the  descriptive  terms  of  the 
limitation  which  names  them,  to  be  ascertained  through  the 
medium,  by  the  application  of  this  rule." 

**In  those  instances  to  which  the  rule  applies,  the  an- 
cestor has  this  power  of  alienation;  for  the  inheritance  is 
in  him,  and  his  children  or  other  relations,  so  far  as  their 
right  is  founded  on  the  limitation  to  his  heirs,  can  claim 

11— Winchell  v.  Winchell,  259  lU.  13—1  Preston  on  Estates,  321. 

471. 

12 — Carpenter  v.  Hubbard,  263  IlL 
571;  Bails  v.  Dayis,  241  IlL  536. 
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only  in  succession  from  him,  and  therefore,  will  be  bound 
by  his  acts,  while  in  those  instances  to  which  the  role  does 
not  apply,  the  children  or  other  relations,  falling  under  the 
denomination  of  heirs,  have  the  title  originally,  in  their  own 
right,  and  as  purchasers  by  that  name,  and  do  not  claim 
through  or  under  their  ancestor,  further  than  as  persons 
described  by  means  of  his  name  and  as  his  heirs ;  in  other 
words,  as  the  persons  in  whom  this  character  is  fulfilled, 
and  therefore  their  ancestor,  merely  because  he  bears  that 
relation  to  them,  cannot,  by  his  alienation,  make  a  disposi- 
tion to  their  prejudice. ' ' " 

§  1435.  Rule  in  Shelley's  Case  Firmly  Established  as  a 
Rule  of  Property — The  rule  is  one  of  the  most  firmly  estab- 
lished rules  of  property  and  is  unshaken  in  this  State.  In 
determining  whether  it  is  applicable  in  a  given  case  the 
question  does  not  turn  upon  the  quality  of  the  estate  in- 
tended to  be  given  to  the  first  taker,  whether  a  life  estate 
or  more,  but  upon  the  nature  of  the  estate  intended  to  be 
given  to  the  heirs,  whether  by  inheritance  or  otherwise. 
"When  the  heir  takes  in  the  character  of  heir  he  must  take 
in  the  quality  of  heir,  and  all  heirs  taking  as  heirs  must 
take  by  descent.^* 

The  requisite  limitations  to  the  ancestor  and  his  heirs 
being  found,  the  rule  must  be  applied.  It  can  never  be  a 
question  whether  the  rule  shall  be  appUed  or  not.  We 
might  as  well  ask  whether  the  testator  intended  to  contra- 
vene the  rule  against  perpetuities.  It  will  no  more  yield 
to  individual  intention  than  any  other  fundamental  rule  of 
property.    The  rule  admits  of  no  exception. 

The  only  method  by  which  an  instrument  employing  the 
word  **  heirs '*  can  be  shown  not  to  be  within  the  rule,  is  by 
showing  that  the  word  was  not  employed  in  its  strict  legal 
sense.** 

14—1  Preston  on  Estates,  270.  16 — Oarpenter  v.  Van  Olinder,  127 

15— Bails  V.  Davis,   241  HI.   536;  HI.  42. 
Ward  ▼.  Bntler,  239  HI.  462;  Dubois 
V.  Judy,  291  HI.  340. 
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§  1436.  Orant  to  Several,  Remainder  to  Heirs  of  One— 

Where  there  is  a  grant  or  devise  to  several  for  their  lives 
with  a  remainder  in  fee  to  the  heirs  of  one  of  them,  the 
estate  in  remainder  vests  at  once  in  the  ancestor  to  whose 
heirs  it  purports  to  be  given.  The  limitation  to  the  heir 
must  be  to  the  heirs  of  a  person  taking  a  particular  estate 
of  freehold,  but  if  it  is  confined  to  such  heirs  then  it  is  im- 
material whether  there  be  several  ancestors  taking  the  par- 
ticular estate  or  only  one ;  nor  whether  their  estates  be  sev- 
eral, provided  they  all  take,,  or  joint ;  nor  whether  the  re- 
mainder be  to  the  heirs  of  all  or  only  of  some  or  one  of 
such  ancestors;  nor  whether  the  estate  to  the  ancestor  be 
such  as  may  possibly  determine  in  the  lifetime  of  such 
ancestor  or  not. 

So  where  a  deed  was  made  to  a  man  and  his  wife  during 
their  natural  lives  and  after  their  death  to  the  heirs  of 
the  husband  it  was  held  that  the  conveyance  vested  in  the 
husband  the  whole  title." 

§  1437.  Orant  to  One  for  Life  with  Remainder  to  Several 
in  Pee — ^Where  a  testator  devised  his  real  estate  to  his  wife 
for  and  during  her  natural  life,  and  on  the  death  of  his 
wife  directed  that  her  heirs  have  in  fee  simple  the  undi- 
vided half  of  said  real  estate,  and  his  brother  the  other 
undivided  half  thereof  to  him  and  his  heirs  forever,  it  was 
held  that  as  the  requisites  of  the  rule  in  Shelley's  case  as 
to  the  half  that  was  given  to  the  wife  were  all  applicable, 
and  as  the  brother  took  the  fee  in  the  other  half,  subject 
to  the  life  estate  of  the  wife,  the  title  of  the  undivided 
half  devised  to  the  heirs  of  the  wife  after  her  death  was 
vested  in  her  in  fee  simple,  and  under  the  provisions  of  her 
will  passed  to  her  devisees.^* 

§1438.  Legal  Effect  of  Rule  in  Shelley's  Case— Inten- 
tion Disregarded — The  rule  to  be  observed  in  the  applica- 
tion of  the  rule  in  Shelley's  case  is,  if  the  language  used 

17— Bails  V.  Davis,  241  111.  636.  18— Ward  v.  Butler,  239  IlL  462. 
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in  a  document  brings  it  within  the  rule,  the  intention  of  the 
maker  goes  for  naught,  and  its  legal  eflFeet  must  control.^* 

Preston  further  says :  *  *  The  rule  is  of  positive  institu- 
tion, and  has  this  circumstance  of  peculiarity  and  variance 
from  rules  of  construction.  Instead  of  seeking  the  inten- 
tion of  the  parties,  and  aiming  at  its  accomplishment,  it 
interferes  in  some,  at  least,  if  not  in  all  cases,  with  the 
presumable,  and,  in  many  instances,  the  express  intention. 
In  its  very  object  the  rule  was  leveled  against  the  views 
of  the  parties.  Hence,  has  arisen  the  great  difficulty  of 
deciding  questions  involving  the  consideration  of  the  rule. 
To  determine  whether  the  operative  force  of  the  rule,  or 
rules  of  construction  which  take  the  intention  of  the  parties 
for  their  guide,  shall  prevail,  is,  in  general,  the  point  to  be 
decided.  *  * 

*'It  is  to  be  seriously  lamented  that  a  line  cannot  be 
drawn  so  precisely  as  to  enable  a  distinction  to  be  clearly 
taken,  discriminating  those  cases  which  are,  from  those 
cases  which  are  not,  objects  of  the  rule.  Every  case  must, 
in  all  instruments  and  especially  in  wills,  depend,  in  a 
great  measure,  on  its  particular  circumstances.  The  ques- 
tion in  these  cases  will  always  be,  which  of  the  two  rules, 
the  one  in  Shelley's  case,  or  the  one  whicji  takes  the  inten- 
tion for  its  guide,  shall  be  applied  to  determine  the  legal 
effect  of  the  several  gifts  to  the  ancestor  and  his  heirs.  * '  •• 

This  rule  is  said  to  be  a  rule  of  property  which  overrides 
even  the  express  intention  of  the  testator  or  grantor  that 
it  shall  not  operate,  or  which  rather  raises  a  conclusive 
presumption  that  where  a  devise  or  grant  is  made  to  a  man 
and  his  heirs,  the  testator  or  grantor  intends  to  use  the 
word  '^heirs''  as  a  word  of  limitation  and  not  of  purchase. 
The  express  intention  of  the  testator  or  grantor  that  the 
first  taker  shall  take  only  for  his  life  and  no  longer,  and 
that  he  shall  not  have  the  power  to  sell  the  lands  or  make 

19— Oriswold  V.  Hicks,  132  111.  494.  20—1  Preston  on  Estates,  271. 
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way  with  any  part  of  the  premises^  will  change  the  word 
'* heirs''  into  a  word  of  purchase.*^ 

The  rule,  however,  is  not  so  strict  as  to  control  the 
manifest  intention  of  the  parties,  if  that  intention  is  ex- 
pressed so  as  to  steer  clear  of  the  reason  of  the  rule,  or 
of  its  literal  terms.** 

In  a  devise  to  one  for  and  during  his  natural  life  with 
remainder  to  his  heirs  in  fee,  the  inexorable  rule  of  the 
common  law,  from  which  the  courts  cannot  escape  without 
legislative  aid,  requires  them  to  set  at  naught  the  clearly 
expressed  intention,  and  decide  that  the  testator  gave  a 
fee  simple  title  to  the  first  taker,  although  he  expressly 
limited  it  to  a  life  estate  by  apt  words.  When,  however, 
the  testator  has  used  other  words,  such  as  *' child''  or  ** chil- 
dren," the  rule  in  Shelley's  case  has  no  application,  and 
the  court  is  left  free  to  adopt  a  construction  which  will 
carry  into  effect  the  intention  of  the  testator .•• 

A  devise  of  the  income  for  the  use  of  the  devisee,  or  of 
the  rents  and  profits  of  the  land,  is  equivalent  to  a  devise 
of  the  land  itself,. and  will  carry  the  legal  as  well  as  the 
beneficial  interest  therein.  And  where  an  estate  for  life 
is  devised  to  a  person  with  remainder  over  to  his  nearest 
heirs,  brings  the  property  within  the  rule  in  Shelley's  case. 
The  remainder  is  inmaediately  executed  in  possession  in 
the  ancestor  so  taking  the  freehold.  The  conditions  which 
must  concur  to  the  operation  of  the  rule  in  case  of  a  devise 
are :  First,  a  freehold  must  be  granted  or  devised ;  second, 
the  estate  of  freehold  must  be  taken  by  the  same  instru- 
ment which  contains  the  limitation  to  the  heirs,  and  for 
this  purpose  a  will  and  codicil  will  be  deemed  one  instru- 
ment; and  third,  the  interest  devised  to  the  ancestor,  and 
limited  to  the  heirs,  must  be  of  the  same  quality.** 

It  was  urged  in  a  certain  case  that  the  rule  in  Shelley's 

2i_Ward  v.  Butler,  239  111.  462.  24— -Eyan  t.   Allen,   120   HI.   648 ; 
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ease  did  not  apply  and  merge  the  fee  in  the  life  tenant,  for 
the  reason  that  the  rule  does  not  apply  to  trust  estates. 
The  court  found  no  authorities  supporting  this  position, 
and  cites  Perry  on  Trusts,  as  follows:  **As  trusts  are 
wholly  independent  of  tenure  they  ought  not  to  be  affected 
by  the  rule  and  a  few  cases  seem  to  indicate  that  they  are 
withdrawn  from  the  operation  of  it;  but  it  is  now  estab- 
lished that  the  same  rule  shall  apply  to  the  same  limita- 
tion, whether  it  is  of  an  equitable  or  a  legal  estate,*' — 
citing  numerous  authorities,  all  apparently  upholding  the 
doctrine  of  the  text,  and  this  seems  to  be  the  general  con- 
clusion reached  by  the  authorities.** 

§  1438a.  The  Word  ''Heirs"  Essential  to  the  Rule  in 
Shelley's  Case — The  rule  in  Shelley's  Case  applies  only  to 
limitations  in  which  the  word  ' '  heirs ' '  is  used,  unless  it 
can  be  clearly  ascertained  that  the  testator  by  the  use  of 
some  other  word  meant  heirs.  The  word  ** children*'  in  a 
will  does  not  ordinarily  mean  ''heirs,"  so  as  to  bring  the 
devise  under  the  operation  of  the  rule  in  Shelley's  case, 
unless  the  context  of  the  will  leaves  no  doubt  of  such  in- 
tention. In  a  devise  to  one  for  and  during  his  natural  life, 
with  remainder  to  his  "child"  or  "children"  in  fee,  the 
rule  in  Shelley's  case  has  no  application,  and  the  court  is 
left  free  to  adopt  a  construction  which  will  carry  out  the 
intention  of  the  testator.** 

In  a  certain  instrument  a  life  estate  was  created  in  the 
ancestor  and  the  remainder  to  "his  lawful  heirs  of  DeWitt 
County  and  State  of  Illinois. ' '  And  it  was  urged  that  these 
words  as  used  could  still  be  said  to  make  a  particular 
description  of  the  heirs  the  same  as  though  the  instrument 
had  used  the  word  "children,"  and  the  rule  in  Shelley's 
case  did  not  apply.  To  this  the  court  replies :  "Apparently 
the  original  deed  from  Presley  Williams  and  wife  to  Char- 

25— Wilson  v.  Harrold,  288  lU.  388. 
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ley  Herrold  was  drawn  on  a  printed  form,  and  the  proper 
erasures  were  not  made  in  preparing  the  deed  so  as  to 
erase  the  words  **DeWitt  County  and  State  of  Illinois/' 
and  these  words  referred  to  the  place  of  residence  of  the 
grantee  and  have  no  relation  to  the  word  '* heirs.*'  They 
form  no  part  of  the  words  of  conveyance  and  are  really 
surplusage.*' 

§1439.  Origin  of  Rule  in  Shelley's  Case— ''The  rule  is, 
by  some  writers,  deemed  to  be  of  feudal  origin,  or  to  be 
accounted  for  only  on  the  principles  of  that  system  of 
tenures,  and  the  consequential  fruits  of  seigniory. 

''After  wardships,  reliefs,  and  other  incidents  of  tenure 
flowing  from  estates  of  inheritance,  were  introduced  into 
the  system,  it  was  accounted  a  fraud  upon  the  lord,  who 
was  entitled  to  these  fruits  and  incidents  on  the  death  of 
his  tenant  and  the  succession  of  the  heir,  that  there  should 
be  a  power  to  give  the  property  to  the  ancestor  for  his 
life  only,  and  of  extending  the  enjoyment  to  his  heirs, 
provided  they  are  his  heirs,  so  that  the  heirs  should  be 
entitled  precisely  in  the  same  manner  as  if  they  took  by 
heredity  succession,  and  yet  took  as  purchasers  in  their 
own  right,  and,  as  a  consequence,  defeat  the  lord  of  his 
fruits  to  which  he  would  have  been  entitled  on  a  succession 
from  the  ancestor. 

"On  this  account,  and  with  great  reason,  this  rule  is 
supposed  to  have  been  formed,  in  order  to  give  the  inheri- 
tance to  the  ancestor,  so  that  the  heir  might  take  by  heredity 
succession,  in  the  course  of  descent,  and  so  that  the  lord 
might  have  the  fruits  of  his  seigniory.** 

"The  reports  of  the  old  cases  are  silent  on  the  reason 
of  the  rule,  and  leave  it  open  to  conjecture.  Till  the  case 
of  Shelley,  or  Mosley  v.  Shelley  (I  Eep.  88),  received  its 
decision,  very  few  cases  had  invited,  or  at  least  involved, 
a  solemn  discussion  of  the  rule;  and  when  that  case  first 
arose,  the  rule  does  not  appear  to  have  been  understood 

27— Wason  V.  Harrold,  288  HI.  388.  28—1  Preston  on  Estates,  295. 
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or  acknowledged  as  a  general  and  universal  position,  per- 
fectly settled  and  received  as  an  axiom  of  law,  * '  •• 

§  1440.  Reason  far  the  Rule  in  Shelley's  Case— As  the 
rule  in  Shelley's  case  was  first  understood,  it  was  that  in 
case  of  a  limitation  as  provided  in  the  instrument,  the  es- 
tate was,  in  fact,  to  go  to  the  heirs  of  the  grantee  or  devisee 
named;  and  though  the  grantee  had  a  right  to  enjoy  it 
during  his  life,  he  had  no  right  to  cut  off  the  descent  by 
alienation ;  but  when,  in  the  progress  of  estates,  the  word 
** heirs'*  came  to  be  regarded  as  a  mere  term  of  limitation, 
giving  the  grantee  complete  ownership,  with  the  unre- 
stricted right  of  alienation,  it  was  not  easy  to  distinguish 
between  a  case  where  a  limitation  was  to  one  and  his  heirs, 
and  to  one  where  it  was  to  him  for  life,  and  after  his  death, 
to  his  heirs ;  and  the  effect  at  common  law  being  the  same 
in  both  forms  of  limitation,  the  rule  became  firmly  estab- 
lished. So  as  the  reason  presented  defines  the  limits  of 
the  rule,  it  furnishes  a  clue  to  determine,  in  any  given 
case,  whether  it  is  within  tfie  rule  or  not.'® 

§  1441.  Rule  in  Shelley's  Case  Not  Applicable  to  Personal 
Property — The  Statute  of  Uses  does  not  apply  to  personal 
property,  and  the  provisions  of  a  will  in  regard  to  be- 
quests will  not  be  affected  by  the  statute  if  the  devise  be 
to  one  in  trust  for  a  beneficiary  provided  the  trust  can  be 
regarded  as  a  passive  one.  Neither  does  the  rule  in  Shel- 
ley's case  apply  to  personal  property.  That  is  a  rule  of 
property,  and  not  of  construction  or  intent,  and  is  always 
given  effect  although  directly  at  variance  with  the  mani- 
fest intent  of  the  grantor  or  donor.  It  is  said,  however, 
that  while  the  rule,  strictly  speaking,  has  reference  only  to 
real  estate,  it  is  applied  to  grants  of  personalty,  by  way  of 
analogy,  for  the  purpose  of  construction,  and  when  so  ap- 
plied yields  more  readily  to  the  apparent  intent  of  the 
grantor  than  it  does  to  grants  of  realty,  and  the  courts  will 

20—1  Preston  on  Estates,  303.  30—1  Wash,  on  Real  Prop.  269. 
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carry  out  the  intention  of  the  testator  as  expressed  in  his 
will  if  it  can  be  ascertained  with  a  certainty. 

Treating  the  rale  in  Shelley's  case,  when  applied  to  per- 
sonal property,  merely  as  a  rule  of  construction,  if  there 
can  be  no  question  as  to  the  intent  of  the  testator  that  an 
active  trust  and  duties  shall  be  performed  by  the  trus- 
tees, then  the  inferences  from  the  rule  will  not  apply. 

It  is  not  essential  to  the  power  of  a  trustee  to  control 
and  manage  a  trust  fund  that  he  should  be  given,  in  ex- 
press terms,  power  to  loan  and  invest  the  same  and  to 
collect  the  proceeds  or  income,  if  that  intent  can  be  gath- 
ered from  the  will.  The  provision  in  a  will  that  the  fund 
shall  be  used  by  the  trustee  for  the  sole  use  and  benefit 
of  the  beneficiary  during  his  life  necessarily  implies  con- 
trol and  management  of  the  fund,  and  the  intent  of  the 
testator  so  expressed  must  be  given  eflfeiet.'^ 

§  1442.  Distinction  Drawn  Between  Deeds  and  Wills  in 
the  Application  of  the  Rule  in  Shelley's  Case — ^In  the  ap- 
plication of  the  rule  in  Shelley's  case,  there  seems  to  be  a 
distinction  drawn  between  deeds  and  wills.  It  is  said: 
"The  heirs  must  in  deeds  be  described  by  that  word,  and 
in- wills  by  the  same,  or  some  such  appropriated  or  sub- 
stituted term,  and  as  the  class  or  denomination  of  persons, 
who  are  the  legal  successors  of  the  ancestor,  in  a  regular 
course  of  descent  with  a  view  to  an  estate  in  fee  or  fee 
tail  to  be  derived  from  him. ' '  •• 

§  1443.  Words  of  Limitation  and  Words  of  Purchase— 
The  reader  will  notice  that  in  the  text  books  and  reports 
frequent  reference  is  made  to  the  term  **  words  of  limita- 
tion'^ and  ** words  of  purchase,"  and  that  a  distinction  is 
drawn  between  them.  What  that  distinction  is  becomes 
very  important  to  understand  in  considering  the  title  to 
real  estate.  After  a  very  exhaustive  research  of  the  au- 
thorities on  this  subject,  the  best  definition  and  exposi- 
tion of  these  terms  is  found  in  Preston  on  Estates,  and 

31 — Smith  V.  Smith,  254  111.  488.  32—1  Preston  on  Estates,  322. 
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extensive  quotations  are  made  from  that  work.    It  is  there 
said: 

**The  expression  *  words  of  limitation*  is  always  used 
in  contradistinction  to  the  expression,  *  words  of  purchase,  * 
By  the  former  expression  (words  of  limitation)  it  must  be 
understood  that  the  interest  limited  by  these  words  is  not 
originally  given  to  the  heirs,  but  to  their  ancestor,  either 
mediately  or  immediately,  or  eventually ;  so  as  to  create  in 
him  an  estate  or  interest  of  inheritance  descendable  to  his 
heirs,  of  the  general  description ;  and  subject  to  the  owner- 
ship under  the  gift,  if  any,  interposed  between  the  several 
limitations,  when  there  is  one  to  the  ancestor,  and  another 
to  his  heirs,  or  heirs  of  his  body/'  By  the  latter  expres- 
sion (words  of  purchase)  is  meant  such  words  as  give  the 
estate  limited  by  the  term  **to  the  heirs,'*  originally  in 
their  own  right,  and  as  persons  answering  the  description, 
and  not  through  the  medium  of,  or  by  descent  from  any 
ancestor,  so  that  these  heirs  are  the  purchasers  under  the 
appellation  of  heirs,  and  are  to  take  without  any  refer- 
ence to  a  previous  right  of  their  ancestors,  in  whom  the 
estate,  to  pass  the  limitation  to  the  heirs,  cannot  vest,  in 
uny  possible  event. 

A  consequence  is,  that  the  power  of  alienation  com- 
mences in  the  heirs,  and  not  in  the  ancestor,  and  the  heirs, 
unless  their  interest  shall  be  defeated  under  the  rules 
applicable  to  contingent  remainders,  will  not  be  liable  to 
the  charges,  or  bound  by  the  conveyances  of  the  persons 
who,  in  point  of  fact,  and  in  reference  to  other  property, 
may  be  their  ancestors. 

**  Admit  that  it  is  possible  that  the  limitation  to  the 
heirs  may  in  any  event  vest  the  estate  in  the  ancestor, 
and  the  word  heirs,  etc.,  will  be  of  limitation,  and  not  of 
purchase.  And  when  an  ancestor  has  an  estate  of  free- 
hold, a  limitation  to  his  heirs  may  confer  an  interest  on 
him,  descendable  to  his  heirs,  though  that  interest  can 
never  vest  in  the  ancestor  himself." 
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The  only  substantial  difference  between  a  limitation  to 
A  and  his  heirs,  and  a  limitation  to  him  for  life,  remainder 
to  B  in  tally  remainder  to  the  right  heirs  of  A,  is  this :  In 
the  first  instance  A  takes  the  entire  fee,  as  one  entire  es- 
tate ;  and  in  the  other  instance  he  takes  the  fee  in  portions, 
divided  by  and  subject  to  the  estate  tail  in  B. 

'  *  The  words,  his  heirs,  operate  in  each  case  as  words  of 
limitation,  viz.,  words  giving  the  estate  imported  by  them 
to  the  ancestor  of  the  heirs,  and  not  originally  to  the  ex- 
press objects  of  the  description.  They  extend  the  ances- 
tor's estate  immediately  in  the  one  case,  and  mediately  in 
the  other  case,  so  that  the  estate  may  be  taken  by  the  heirs 
by  descent;  and  they  limit  the  measure  of  the  estate  he  is 
to  take.*' 

« 

**The  words  heirs,  etc.,  operate  only  to  expand  an  estate 
in  the  ancestor  so  as  to  admit  the  designated  heirs,  into  its 
extent,  and  entitle  them  to  take  derivatively  through  or 
from  him  as  a  root  of  succession,  or  person  in  whom  the 
estate  is  considered  as  commencing,  in  point  of  title,  they 
are  properly  words  of  limitation.  But  when  they  operate 
only  to  give  the  estate  imported  by  them  to  the  heirs  de- 
scribed originally,  in  and  as  the  persons  in  whom  the  estate 
is  to  be  commenced,  in  point  of  title,  and  not  derivatively 
from  or  through  the  ancestor,  they  are  properly  words  of 
purchase. 

**Lord  Coke  very  appositely  refers  the  word  purchase 
to  the  express  object  of  the  gift,  viz.:  heirs;  and  when 
such  heirs  originally  acquire  the  estate  by  these  words,  he 
styles  them  words  of  purchase,  otherwise  not. 

'*In  general,  words  of  purchase  are  those  by  which,  taken 
absolutely  without  reference  or  connection  with  other  words, 
the  estate  first  attaches,  or  is  considered  as  commencing  in 
point  of  title,  in  the  person  described  by  them ;  whilst  words 
of  limitation  operate  by  reference  to  or  in  connection  with 
other  words,  and  extend  or  modify  the  estate  given  by  such 
other  words.     This  is  evidently  the  line  of  distinction 
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adopted  by  Lord  Coke,  and  which  pervades  the  terms  of 
the  rule  in  question,  and  is  in  fact,  admitted  by  all  who 
do  not  deny  that  the  word  heirs,  in  the  common  limitation 
to  a  man  and  his  heirs  forever,  is  a  word  of  limitation. ' '  ^ 

The  author  of  this  work  was  a  famous  English  barrister, 
and  the  work  was  published  in  the  year  1820,  and  doubtless 
stated  the  law  as  it  then  existed  in  England. 

The  term  '*heir'*  or  ** heirs  of  the  body'*  has  assigned 
to  it,  by  judicial  determination,  its  appropriate,  peculiar 
and  technical  import  and  meaning,  which  is,  that  unless 
there  is  something  in  the  instrument  clearly  excepting  it 
from  the  general  rule,  and  showing  that  it  was  not  used 
with  this  technical  import,  that  it  is  not  a  word  of  purchase 
nor  a  designatio  personae,  but  is  nomen  collectivum,  and 
used  as  a  word  of  limitation,  and  would  carry  the  land 
devised  or  conveyed  not  only  to  the  immediate  heir  or  issue, 
but  to  all  those  who  descended  from  the  devisee  or  grantee, 
or  were  his  heirs  under  the  statute  of  descent.** 

So  a  grant  of  land  for  a  term  of  years  to  a  grantee  and 
after  its  determination  then  to  his  heir  does  not  denote 
the  duration  of  the  term  of  the  grantee  but  denotes  who 
is  to  take  the  remainder  on  the  expiration  of  the  term,  and 
is  therefore  called  a  word  of  purchase.  Hence,  words  of 
purchase  and  words  of  limitation  are  opposed  to  each 
other/* 

Where  the  words  ** bodily  heirs**  are  used  in  a  convey- 
ance or  will,  they  have  no  other  or  different  meaning  than 
the  word  ** heirs  of  his  body.'*  ** 

Words  of  limitation,  are  those  which  denote  the  extent 
and  character  of  the  estate  granted  to  the  first  taker,  while 
words  of  purchase  are  descriptive  of  the  persons  who  are 
to  take  the  property.*'' 

33—1  Preston  on  Estates,  36-8.  36 — ^Turner  v.  Hanse,  199  111.  464. 

34 — ^15  Am.  &  Eng.  Enc  of  Law,  37 — ^Aetna  Life  Ins.  Co.  v.  Hoppin, 

320.  149  IlL  406. 
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The  word  *  *  heirs  * '  in  a  deed  or  will  is,  cPrdinarily,  a  word 
of  limitation,  limiting  the  title  conveyed;  but  the  word 
may  be  used  as  a  word  of  purchase,  indicating  the  persons 
who  are  to  take  the  title  under  the  deed  or  will,  and  it 
always  has  that  operation  when  it  suflSciently  appears  that 
the  word  is  used  to  designate  a  particular  person  or  per- 
sons, who  may  stand  in  that  relation  at  the  happening  of  a 
certain  event  or  at  a  certain  period,  and  not  to  the  whole 
line  of  heirs  in  succession.  In  case  the  word  is  used  as  a 
word  of  purchase,  the  person  designated  takes,  not  as  an 
heir,  but  as  the  grantee  or  devisee  in  the  deed  or  will.** 

The  word  * '  heirs  ^ '  is  a  word  of  limitation  when  it  is  not 
used  to  describe  individuals  but  to  designate  heirs  gen- 
erally, or  the  whole  line  of  heirs  in  succession.  It  is  not 
to  be  considered  as  a  word  of  purchase,  unless  there  are 
other  controlling  words  showing  an  intention  of  that  kind 
by  the  person  using  it,  and  if  it  is  used  as  a  word  of  lim- 
itation, its  effect  is  to  mark  out  the  estate  granted.** 

§1444.  Effect  of  Words  Determined  by  Circumstanoeft 
and  Conditions — It  is  extremely  difficult  to  formulate  and 
state  a  general  rule  as  to  when  the  word  ** heirs'*  will  be 
considered  as  words  of  purchase  and  when  the  words 
''child,**  ''children**  or  "descendants**  will  be  considered 
as  words  of  limitation. 

The  same  words  may  under  certain  circumstances  and 
conditions  be  considered  as  "words  of  limitation,**  and 
under  other  circumstances  and  conditions  as  "words  of 
purchase.'*  Preston  says:  "The  material  words  in  a 
clause  of  designation,  more  generally  termed  the  clause  of 
limitation,  as  to  the  heirs  generally,  or  heirs  of  the  body, 
are  denominated,  in  some  instances,  words  of  limitation,  in 
other  instances,  words  of  purchase. 

"The  same  words  may,  under  different  circumstances, 
have  different  denominations.    It  is  from  the  effect  of  the 

3&— Ebey   v.    Adams,   135   111.   80;  3d— Ortmayer   v.    Elcock,    225   111. 

Chapin  v.  Crow,  147  111.  219.  342;  Dubois  v.  Judy,  291  IlL  340. 
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words  that  the  denomination  arises.  As  often  as  the  words 
do  not  more  than  mark  the  natiMre,  extent  and  continua/nce 
of  the  estate,  they  are  said  to  be  words  of  limitation. 
When  they  limit  the  estate,  and  at  the  same  time  ascertain 
the  description  of  the  persons  who  are  to  take  and  are  to 
vest  the  estate  in  the  heirs,  in  their  own  right,  they  are  said 
to  be  words  of  purchase;  and  though  the  same  words  at 
the  same  time,  and  by  themselves,  independently,  ascer- 
tain the  description  of  the  person  in  whose  favor  the  gift 
is  to  operate,  and  measure  the  duration  of  the  interest  to 
pass  by  the  gift,  they  are  said  to  be  words  of  purchase, 
and  are  known  by  this  single  appellation. ' '  ^ 

§1445.  The  Word  ''Heirs"  Sometimes  Means  ''Chil- 
dren"— ^A  testator  by  his  will  provided  that  the  title  to  the 
lands  of  which  he  should  die  seized,  should  be  vested  in  one 
of  his  sisters,  naming  her,  by  whom  it  was  to  be  divided 
into  four  equal  parts ;  one  part  to  be  retained  by  her,  and 
one  share  to  be  given  to  each  of  three  other  sisters,  naming 
them.  The  will  contained  this  clause:  **In  case  either  of 
them  shall  be  dead,  leaving  no  heirs,  then  their  share  shall 
go  to  the  sisters,  or  their  heirs,  who  shall  be  living."  Three 
of  the  four  sisters  named  in  the  will  died  many  years  before 
the  testator,  and  left  no  children  or  the  descendants  of 
children.  The  sister  who  was  named  in  the  will  as  trustee, 
survived  him.  At  the  time  of  his  death  the  testator  left  two 
other  sisters,  one  brother,  three  nephews  and  one  niece,  his 
only  heirs  at  law.  The  surviving  devisee,  who  was  the  trus- 
tee, filed  a  bill  for  the  construction  of  the  will,  and  the  trial 
court  decided  that  three-fourths  of  the  estate  should  go 
to  the  heirs  at  law  of  the  sister  last  deceased,  generally. 
They  were  her  collateral  kindred.  The  complainant  pros- 
ecuted a  writ  of  error,  contending  that  she  was  entitled  to 
the  whole  estate,  and  that  the  word  ** heirs"  in  the  will 
should  be  construed  to  mean  ^* children."  In  this  regard 
the  court  says:  ''The  word  'heirs'  is  not  always  given  its 

40 — ^I  Preston  on  Estates,  36. 
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strict  legal  signification.  When  the  word  is  used  in  snch 
a  way  as  to  clearly  indicate  that  it  is  intended  to  mean  chil- 
dren, such  meaning  will  be  given  to  it,  in  order  to  carry 
out  the  testator's  intention.  In  the  will  now  under  con- 
sideration the  word  *  heirs'  evidently  was  used  by  the  tes- 
tator to  mean  children.  If  the  intention  was  to  include 
heirs  generally,  the  sisters  named  as  those  who  would  take 
the  entire  estate  upon  the  death  of  any  of  the  four  sisters 
would  take  only  a  part  of  the  estate  as  collateral  heirs. 
Such  could  not  have  been  the  intention  of  the  testator. 
When  he  used  the  word  *  heirs'  he  did  not  intend  to  include 
the  sisters  who  would  take  the  entire  estate  in  case  of  the 
death  of  the  other  sisters  named.  ^  Manifestly,  what  the 
testator  had  in  mind  was  that  he  wanted  his  estate  to  be 
distributed  to  these  four  sisters,  if  they  should  survive 
him;  that  if  a  part  of  them  survived  him  and  a  part  did 
not,  he  intended  that  the  survivors  should  take  the  entire 
estate  unless  the  deceased  sisters  left  children,  in  which 
case  the  children  would  be  substituted  in  place  of  the 
mother.  Nor  do  we  think  there  is  any  ground  for  includ- 
ing the  two  sisters  who  were  not  named  in  the  will,  or  their 
heirs,  among  those  who  would  take  in  the  event  of  the 
death  of  either  of  the  sisters  named.  The  testator  intended 
that  his  estate  should  be  distributed  to  these  four  sisters 
and  the  children  of  such  of  them  as  might  be  dead  at  the 
time  of  the  testator's  death.  The  plaintiff  in  error  is  the 
only  survivor  of  the  four  sisters  named  in  the  will.  The 
three  who  died  before  the  testator  left  no  children,  con- 
sequently, the  plaintiff  in  error  is  entitled  to  the  whole 
estate,  and  the  court  erred  in  construing  the  will  other- 
wise."" 

The  term  ** children,"  in  its  natural  sense,  is  a  word  of 
purchase,  and  will  be  taken  to  have  been  so  used  unless 
so  controlled  and  limited  by  other  expressions  in  the  in- 
strument as  to  show  that  it  was  intended  as  a  word  of  lim- 

41— KaHes  v.  Ewert,  248  IlL  612. 
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itation.  So  where  a  remainder  is  conveyed  to  the  twc^ons 
of  the  life  tenant,  and  providing  that  if  one  of  the  ons 
shall  die  leaving  issue,  one  moiety  shall  go  to  the  snrvi'ng 
son,  and  the  other  to  the  children  of  the  deceased  son,^e 
children  of  the  son  dying  before  the  termination  of  le 
precedent  estate  will  take,  not  as  heirs  of  the  son  dyi» 
bnt  as  grantees  in  the  deed.** 

A  deed  was  made  conveying  certain  premises  to  a  moth 
*  *  and  her  children  bom  and  to  be  bom. ' '    The  only  childr t 
in  existence  at  the  time  of  the  execution  of  the  deed  wei 
two  sons,  and  therefore  these  two  sons  were  the  only  chi> 
dren  of  the  mother  who  took  title  under  the  deed.    Tht 
children  bom  after  the  date  of  the  deed  took  nothing. 
Hence,  the  mother  and  the  two  sons  became  the  owners  by 
the  deed,  each  an  undivided  third  of  the  premises.** 

But  the  word  **  children, ' '  however,  when  the  context 
requires  it  in  order  to  carry  out  the  intent  of  the  testator 
or  grantor,  has  been  construed  to  mean  **  heirs. '*  There 
is  no  magic  or  particular  force  in  certain  words  more  than 
others;  their  operation  must  arise  from  the  sense  they 
carry.  And  where  there  are  other  words  showing  that  the 
word  ** children**  was  used  in  the  sense  of  ** heirs,**  the 
word  will  be  construed  as  a  word  of  limitation  equivalent 
to  ** heirs.**** 

The  word  '*heir**  or  the  phrase  ** heir-at-law**  means  at 
common  law  that  person  who  succeeds  to  the  real  estate  in 
case  of  intestacy.  With  respect  to  personalty,  too,  it  is 
often  doubtful  whether  the  testator  employs  the  term 
"heir**  in  its  strict  or  proper  acceptation,  or  in  a  more 
lax  sense  as  descriptive  of  the  person  or  persons  appointed 
by  law  to  succeed  to  property  of  this  description.  Where 
the  gift  is  to  heirs  by  way  of  substitution,  the  latter  con- 
struction generally  prevails.    It  has  frequently  been  held 

42 — Chapin  t.  Crow,  147  111.  219.  Bagshaw  v.  Spencer,  2  Atkyns,  577; 
43— Miller  v.  McAllister,  197  IlL  72.  Strawbridge  v.  Strawbridge,  220  111. 
44— Dick  y.  Bicker,  222  111.  413;       61. 
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by  the  courts  of  this  State  that  the  word  ** heirs''  in  a  will 
does  not  necessarily  have  a  fixed  meaning.  It  may  mean 
chiWren.  If  it  may  mean  children,  it  may  also,  where  there 
are  no  children,  mean  some  other  one  class  of  heirs,  if  the 
context  of  the  entire  will  plainly  shows  such  to  have  been 
tha  purpose  of  the  testator.  The  technical  meaning  of  the 
wtfd  is  the  one  which  prima  facie  should  prevail,  yet  such 
lAsLnmg  will  not  be  given  effect  to  the  extent  of  defeating 
ift  obvious  general  intention  of  the  testator.  ** Heirs''  and 
''heirs-at-law"  are  in  a  legal  sense  the  same.  The  term 
''heir"  has  a  very  different  signification  at  common  law 
from  what  it  has  in  those  States  and  countries  which  have 
adopted  the  civil  law.  In  the  latter  the  term  applies  to 
all  persons  who  are  called  to  the  succession,  whether  by 
act  of  the  party  or  by  operation  of  law.  The  person  who 
is  created  universal  successor  by  will  is  called  the  testa- 
mentary heir,  and  the  next  of  kin  by  blood  is,  in  cases  of 
intestacy,  called  the  heir  at  law  or  heir  by  intestacy.  By 
the  general  rule  in  this  country  in  the  disposition  of  realty, 
in  the  absence  of  a  contrary  intention  expressed  in  the  will, 
the  term  **heirs-at-law,"  ** heirs"  or  the  like,  must  be  con- 
strued in  its  strict  and  primal  meaning,  signifying  those 
entitled  by  law  to  inherit  by  descent  the  real  estate  of  a  de- 
ceased person;  and  the  same  rule  seems  to  apply  quite 
generally  to  the  disposition  of  personal  property,  unless 
there  is  an  express  reference  in  the  will  to  the  personal 
property  being  distributed  according  to  the  statute  on  dis- 
tributions in  force  in  that  jurisdiction.** 

So  where  a  conveyance  is  made  to  certain  trustees  in 
trust  for  a  married  woman,  before  the  married  woman's 
act  was  passed,  *'and  her  children"  it  was  held  that  the 
words  ''and  her  children"  were  words  of  purchase  and  not 
of  limitation,  but  were  to  be  read  conjointly  with  the  name 
of  the  mother,  and  that  the  transaction,  being  in  the  na- 
ture of  a  family  settlement,  provision  was  intended  to  be 

45__Walker  v.  Walker,  283  lU.  11. 
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made  for  after  bom  children  as  well  as  those  in  beingmt  the 
time  of  the  transaction.  In  such  case  the  trusteesbhold 
also  for  the  benefit  of  any  children  that  may  thereaf^^  be 
bom.*® 

Where  a  devise  is  made  to  a  person  and  his  childr^^  it 
may  mean  any  one  of  three  dispositions:  (1)  that  thei^^^- 
visee  named  should  take  the  whole  estate;  (2)  thatepe 
devisee  should  have  a  life  estate,  and  the  remainder  intifee 
to  his  children;  (3)  that  the  devisee  named,  and  his  c^l- 
dren,  should  take  jointly,  or  as  tenants  in  common.  The 
word  ** children''  in  a  will  does  not  ordinarily  mean  ** heirs" 
or  ** heirs  of  his  body"  so  as  to  bring  the  devise  under  the 
rule  in  Shelley's  case,  unless  the  context  in  the  will  leaves 
no  doubt  of  such  intention.  The  word  ** heirs"  is  a  word 
of  limitation  and  not  of  purchase,  and  when  used  in  a  will 
its  legal  intendment  is  to  designate  a  class  of  persons  who 
are  to  take  in  succession,  from  generation  to  generation, 
and  the  law  effectuates  this  purpose  by  declaring  a  fee  to 
pass  to  the  first  taker,  or,  as  it  is  sometimes  expressed,  by 
giving  a  life  estate  to  the  first  taker  and  a  limitation  in  fee 
to  himself.  The  words  **sons,"  '* daughters, "  ** child"  and 
** children"  are  not  technical,  legal  terms,  to  which  a  fixed 
and  determined  meaning  must  be  given,  regardless  of  the 
sense  in  which  they  are  employed,  but  they  are  flexible  and 
subject  to  construction,  to  give  effect  to  the  intention  of 
the  testator.*'' 

§  1446.  Fee  Tail  Changed  to  Life  Estate,  Remainder  in 
Pee  to  Successor — Statute — *'In  cases  where,  by  the  com- 
mon law,  any  person  or  persons  might  hereafter  become 
seized,  in  fee  tail,  of  any  lands,  tenements  or  hereditaments, 
by  virtue  of  any  devise,  gift,  grant  or  other  conveyance, 
hereafter  to  be  made,  or  by  any  other  means  whatsoever, 
such  person  or  persons,  instead  of  becoming  seized  thereof 
in  fee  tail,  shall  be  deemed  and  adjudged  to  be,  and  become 
seized  thereof,  for  his  or  her  natural  life  only,  and  the  re- 

46— Bean  v.  Long,  122  IlL  447.       47 — Connor  v.  Gardner,  230  111.  258. 
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mainier  shall  pass  in  fee  simple  absolute,  to  the  person  or 
persfps  to  whom  the  estate  tail  would,  on  the  death  of  the 
firstjRrantee,  devisee  or  donee  in  tail,  first  pass,  according 
to  tie  course  of  the  common  law,  by  virtue  of  such  devise, 
gift/ grant  or  convey ance. '' *• 

rtiere  are  many  cases  in  which  Section  6  of  the  Convey- 
ai)|e  Act  has  been  applied  to  the  construction  of  convey- 
ailes  which  would  by  the  common  law  have  created  an 
efate  tail.  In  such  cases  the  courts  have  held  that  the  first 
tenant  became  seized  of  a  life  estate  and  the  remainder 
vested  in  fee  simple  in  the  person  or  persons  who  were  in 
the  class  of  persons  to  whom  the  estate  tail  might  first  pass 
on  the  death  of  the  first  grantee,  as  soon  as  such  person  or 
persons  came  into  being.  This  is  the  settled  construction 
of  the  statute.** 

Where  a  testator  devises  lands  to  his  widow  and  the 
heirs  of  her  body,  under  section  6  of  the  statute  in  relation 
to  conveyances,  the  devise  will  vest  in  her  only  a  life  estate, 
with  remainder  in  fee  to  the  heirs  of  her  body,  leaving  the 
reversion,  in  case  of  an  entire  failure  of  issue,  to  the  heirs 
of  the  devisor.** 

§  1447.  Estate  Tail  at  Common  Law  Defined— An  estate 
tail  is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  to  be  begotten  and  it  may  be  eitter  gen- 
eral or  special.** 

The  authorities  have  always  held  that  in  order  to  create 
an  estate  tail,  words  of  inheritance  as  well  as  words  of  pro- 
creation are  necessary.  As  the  word  ** heirs''  was  under 
the  common  law  necessary  to  create  a  fee,  so,  in  further  lim- 
itation of  the  strictness  of  federal  donation,  the  word 
**body"  or  some  other  word  of  procreation  is  necessary 
to  make  a  fee  tail  and  ascertain  to  what  heirs  in  particular 
the  fee  is  limited.    If,  therefore,  either  the  words  of  in- 

48— Sec.  6,  CSh.  30,  B.  S.  60— Lewis  v.  Pleasants,  143  111.  271. 

49— Aetna  L.  I.  Co.  v.  Hoppin,  249  61— Butler  v.  Huestjs,  68  IlL  694. 
IlL  406;   Bowlin  ▼.  White,   244  IlL 
623 ;  Hickox  ▼.  Elahold,  291  HL  644. 
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heiitance  or  words  of  procreation  be  omitted,  albeit  the 
others  are  inserted  in  the  grant,  this  will  not  make  an 
estate  tail." 

At  common  law,  a  conveyance  to  a  person  and  the  heirs 
of  his  body,  whether  general  or  special,  created  a  condi- 
tional fee,  which  was  held  to  be  performed  and  the  fee 
vested  upon  the  birth  of  issue.  It  was  held  that  there 
was  an  implied  condition  that  if  the  donee  should  die  with- 
out such  heirs,  the  land  should  revert  to  the  donor.  This 
was  a  condition  annexed  to  all  grants,  by  operation  of  law, 
that  on  the  failure  of  the  heirs  specified  in  the  grant,  the 
grant  should  be  at  an  end  and  the  land  return  to  the 
ancient  proprietor.  The  condition  annexed  to  these  fees 
by  the  common  law,  was  held,  where  it  was  to  a  man  and 
the  heirs  of  his  body,  to  be  a  gift  on  condition  that  it  should 
revert  to  the  donor  if  the  donee  had  no  heirs  of  his  body; 
but  if  he  had,  then  it  should  remain  to  the  grantee.  Hence, 
it  was  called  a  fee  simple,  on  condition  that  he  had  issue. 
And  where  the  condition  was  performed  by  the  birth  of 
issue,  the  estate  in  the  grantee  became  absolute  and  un- 
conditional. And  when  the  condition  was  thus  performed 
by  the  birth  of  issue,  the  estate  became  absolute  for  at 
least  three  purposes.  First,  to  enable  the  grantee  to  alien 
the  land,  and  thus  bar  not  only  his  own  issue  but  also  the 
donor;  second,  to  subject  him  to  forfeiture  of  it  for  trea- 
son ;  third,  to  empower  him  to  charge  the  lands  with  rents, 
commons  and  certain  other  incumbrances.  If  after  such 
performance  of  the  condition  the  grantee  did  not  alien  the 
land,  and  the  heir  died  and  then  the  grantee  died,  the 
estate  reverted  to  the  donor.  To  obviate  this  reversion  it 
was  customary  for  the  grantee,  on  the  birth  of  issue,  to 
alien  and  then  repurchase,  so  that  he  might  become  vested 
with  a  fee  simple  absolute  that  would  descend  to  his  heirs 
generally.  This  was  the  state  of  the  law  when  Parliament 
adopted  the  statute  de  donis  conditionaiibtis. 

52— Dick  T.  Bicker^  222  m.  418. 
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The  effect  of  this  statute  was  to  prevent  the  grantee  from 
aliening,  after  the  birth  of  issue,  so  as  to  cut  off  or  bar  this 
estate,  which  descended  in  like  manner,  from  generation 
to  generation,  to  the  class  of  heirs  described  in  the  deed  to 
the  first  donee.  But  on  a  failure  of  issue  the  land  reverted 
to  the  donor.  It  was  held  that  by  this  act  the  estate  was 
divided  into  two  parts,  leaving  in  the  donee  a  new  kind  of 
particular  estate  called  a  fee  tail,  and  investing  the  donor 
with  the  ultimate  fee  simple  in  the  land,  expectant  on  the 
failure  of  issue,  which  expectant  estate  was  called  a  rever- 
sion. 

And  it  was  obviously  the  purpose  of  the  General  Assem- 
bly in  adopting  the  sixth  section,  to  prevent  the  tying  up 
of  titles  in  perpetuity  by  entails.  This  was  manifestly  the 
first  purpose,  and  another  was,  to  carry  out  the  intention 
of  the  grantor  in  making  the  conveyance,  that  the  land 
should  go  in  remainder  to  the  particular  persons  designated 
in  the  deed.  The  artificial  and  highly  technical  rules  of 
the  people  generally,  or  by  a  majoirty  of  the  persons  who 
are  called  upon  to  prepare  conveyances,  and,  hence,  it  was 
also  the  purpose  of  the  statute  to  more  effectually  carry  out 
the  intention  of  the  parties. 

The  General  Assembly,  in  adopting  the  sixth  section  of 
our  Conveyance  Act  must  have  intended  to  refer  to  estates 
tail  created  by  the  statute  of  de  donis.  They  speak  of  per- 
sons becoming  seized  of  such  estate  by  the  common  law, 
when  it  is  seen  that  estates  tail  grew  out  of  the  statute  de 
donis  and  not  out  of  the  common  law.  The  object  of  our 
statute  was,  to  convert  the  estate  tail  in  the  donee  into  an 
estate  for  life,  and  in  the  person  who  would  first  take  under 
the  grant  into  an  estate  in  fee  simple  absolute,  and  thus 
cut  off  the  reversion  to  the  donor,  except  on  the  failure  of 
issue  in  donee  of  the  class  designated  in  the  instrument 
conveying  the  land,  and  to  vest  the  fee  in  the  first  taker. 
This  seems  to  be  the  obvious  purpose  of  the  statute,  and 
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not  to  restore  the  common  law  as  it  stood  before  the  adop- 
tion of  the  statute  de  donis. 
I  This  provision  repeals,  in  the  most  unmistakable  man- 

ner, any  and  all  inferences  that  the  donee  might  bar  the 
remainder,  or  that  the  donor  should  ever  have  the  rever- 
sion, except  on  the  failure  of  issue,  but  that  the  estate 
in  the  heir  of  the  body  of  the  donee  should  take  a  fee  un- 
trammeled  and  free  from  all  conditions  whatever.** 

§1448.  Origin  and  Creation  of  Estates  Tail— Estates 
tail  came  into  general  use  upon  construction  by  the  courts 
of  the  statute  de  donis  conditionalibus.  (13  Edw.  I,  C.  L., 
Sec.  1.) 

Estate  in  fee  tail  were  of  two  kinds:  (1)  Estates  tail  in 
general  as  where  the  grant  was  to  one  and  the  heirs  of  his 
body  generally,  so  that  his  issue  in  general,  by  each  and 
all  marriages,  are  capable  of  taking  per  formam  doni. 
(2)  And  estates  tail  special  where  the  gift  or  grant  was 
restricted  to  certain  heirs,  or  class  or  heirs,  of  the  donee's 
body.  In  the  creation  of  a  fee  tail  estate,  there  must  be 
words  of  procreation,  indicating  the  body  out  of  which  the 
heirs  were  to  issue,  or  by  whom  they  were  to  be  begotten. 
The  ordinary  form  was  to  make  the  gift  or  grant  to  the 
donee  or  grantee,  *  *  and  the  heirs  of  his  body, '  *  or  *  *  her  heirs 
upon  her  body  to  be  begotten,  * '  or  *  *  upon  her  body  to  be  be- 
gotten by  A.''  But  there  was  no  special  efficacy  in  the 
particular  form  of  words;  it  was  requisite,  only,  that  in 
addition  to  the  word  **heirs,"  the  description  of  the  heirs 
should  be  such  that  it  should  appear  that  they  were  to  be 
the  issue  of  a  particular  person.** 

By  a  certain  will  the  testator  devised  unto  his  daughter 
and  the  heirs  of  her  body,  and  to  their  heirs  and  assigns, 
all  his  real  estate ;  and  in  case  his  daughter  should  die  with- 
out issue,  then  the  real  estate  was  devised  to  his  brothers 
and  sisters  and  their  heirs  and  assigns.    On  a  bill  filed  by 

53 — ^Fraaer  v.   Supervisors,  74  HI.  54 — ^Lehndorf  v.  Cope,  122  111.  317 ; 
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the  daughter  for  the  construction  of  the  will  it  was  said 
by  the  court,  that  under  the  ancient  English  tenures,  where 
a  person  conveyed  real  estate  to  another  and  the  heirs  of 
his  body,  it  was  held,  that  the  grantee  took  only  a  condi- 
tional fee,  and  in  the  event  of  his  death  without  heirs,  the 
title  returned  to  the  grantor.  But  to  enlarge  the  estate, 
and  free  it  from  reverter  it  came  to  be  held  that,  as  soon 
as  an  heir  of  the  body  of  the  grantee  was  bom,  the  condi- 
tion was  performed,  and  if  he  then  sold  he  could  pass  the 
fee,  and  thus  bar  the  reversion,  and  cut  off  any  title  that 
might  have  vested  in  the  heir.  But  this  rule  was  changed 
by  the  statute  of  13,  Edw.  I,  Ch.  I,  commonly  called  the 
statute  de  donis  conditiorudibiis.  That  statute  enacted  that 
from  thenceforth  the  will  of  the  donor  be  observed,  and  the 
tenements  so  given  to  a  man  and  the  heirs  of  his  body 
should  at  all  events  go  to  such  issue,  if  there  were  any,  or 
if  none,  should  revert  to  the  donor.  And  in  construing  this 
statute  the  courts  held  that  the  donee  had  no  longer  a  con- 
ditional fee,  which  became  absolute  on  the  birth  of  issue, 
but  they  divided  the  estate  into  two  parts,  leaving  in  the 
donee  a  new  kind  of  particular  estate,  which  they  called  a 
^*fee  tail,^^  and  vesting  in  the  donor  the  unlimited  fee  sim- 
ple of  the  land  expectant  on  the  failure  of  issue,  which  ex- 
pectant estate  is  now  called  a  reversion. 

Let  us  now  inquire  how  an  estate  tail  is  created.  Black- 
stone  informs  us  that  as  the  word  **  heirs  ^*  is  necessary  to 
create  a  fee,  so,  in  further  limitation  of  the  strictness  of  the 
feudal  donation,  the  word  **body,''  or  some  other  word  of 
procreation,  are  necessary  to  make  it  a  **fee  tail,'*  and  as- 
certain to  what  heirs  in  particular  the  fee  is  limited.  The 
words  employed  in  the  will  or  deed  fall  within  the  require- 
ments of  the  law  to  create  an  estate  tail  general. 

Then  what,  under  this  law,  as  it  stood  independent  of 
the  statutory  enactment  by  our  General  Assembly,  was  the 
estate  devised  to  the  daughter  f  According  to  all  lauthorities, 
a  donee  in  a  fee  tail  acquired  by  a  life  estate  in  effect ;  but 
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he  was  not  impeachable  for  waste  committed  on  the  estate, 
by  felling  timber,  pulling  down  houses  and  the  like ;  that  his 
wife  should  have  dower  of  the  estate,  or  the  husband  of  a 
female  tenant  may  be  tenant  by  the  curtesy.  But  the  estate 
could  be  destroyed,  and  the  title  of  the  heir  barred  by  a  fine, 
by  a  common  recovery,  or  by  lineal  warranty,  descending 
with  assets  to  the  heir.  But  in  no  other  manner  could  the 
donee  sell  and  convey  the  property  so  as  to  deprive  the 
heir  of  an  estate  in  the  property  similar  to  that  of  the  an- 
cestor. And  independent  of  our  statute,  the  devisees  and 
the  heirs  of  her  body  would  have  taken  and  held  an  estate 
tail,  according  to  the  provisions  of  the  statute  of  West- 
minster. 

The  sixth  section  of  our  Conveyance  Act  has  unmistaka- 
bly defined  the  interest  of  the  daughter,  under  the  devise 
in  her  father 's  will,  to  be  a  simple  life  estate,  with  remain- 
der over  to  the  heirs  of  her  body  in  fee  simple  absolute. 
Hence,  the  limitation  is  valid  and  binding,  both  under  the 
common  law  and  our  statute,  and  the  limitation  to  her  heirs 
is  valid  and  binding.** 

Where  a  will  devises  all  the  property  of  the  testatrix  to 
her  husband  to  have  and  to  hold  the  same  unto  my  or  our 
son's  his  heirs  and  assigns  forever,  the  only  meaning  which 
can  be  given  the  language  of  the  will  is  that  it  gave  the 
property  to  the  surviving  husband,  with  a  limitation  to  the 
heirs  of  the  bodies  of  the  testatrix  and  her  husband.  By 
section  6  of  the  Conveyance  Act  an  estate  in  fee  tail  becomes 
an  estate  for  the  natural  life  of  the  husband  with  remain- 
der in  fee  simple  absolute  to  said  heirs.  This  is  the  only 
method  by  which  eifect  could  be  given  to  the  language  of 
the  will,  and  make  it  operative  as  a  will.** 

It  is  a  misapprehension,  in  construing  Section  13  of  the 
Conveyance  Act,  to  hold  the  words  in  a  certain  deed, 
'*and  her  heirs  by  her  present  husband  *'  following  the  grant 

55 — Blair  ▼.  Vanblarcnm,   71   lU.  56 — ^Anderson  ▼.  Anderson,  191  HI. 
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to  the  grantee  should  be  rejected,  and  the  deed  read  as  to 
her  only.  The  evident  purpose  of  the  section  referred  to 
was  to  change  the  rule  of  the  common  law,  whereby,  if  a 
conveyance  was  made  without  words  of  inheritance,  an  es- 
tate for  the  life  of  the  grantee  only  was  created.  It  is  not 
necessary  that,  to  create  a  less  estate  than  the  fee,  there 
should  be  express  words  of  limitation,  either  under  the  stat- 
ute or  the  common  law.  It  is  sufficient  for  that  purpose  if 
it  appear,  by  necessary  implication,  that  a  less  estate  was 
granted.  An  estate  to  *'A  and  the  heirs  of  her  body'*  is 
the  same  as  an  estate  to  '^A  for  life,  remainder  to  the  heirs 
of  her  body. ' '  A  grant  to  *  *  A  and  the  heirs  of  her  body, ' ' 
by  operation  of  law  creates  an  estate  tail  in  A,  remainder 
in  tail.  This  has  been  the  uniform  holding.  So  it  is  ap- 
parent, if  at  the  common  law,  by  virtue  of  a  conveyance, 
the  grantee  would  take  an  estate  tail,  whether  an  estate  tail 
general,  or  an  estate  tail  special,  the  13th  section  of  the 
Conveyance  Act  would  be  inoperative,  and  by  virtue  of 
section  6,  the  grantee  would  be  seized  of  an  estate  for  life, 
with  remainder  in  fee  to  those  to  whom  the  estate  is  imme- 
diately limited." 

§  1449.  Statute  Regarding  Fees  Tail  Strictly  Construed 
— Where  a  deed  is  executed  to:  '* Franklin  B.  Hoppin  and 
Sarah  Hoppin,  his  wife,  for  and  during  their  natural  lives 
and  for  and  during  the  life  of  the  survivor  of  them,  and  at 
the  death  of  the  survivor  of  them  to  the  heirs  of  the  body 
of  said  Sarah  Hoppin,  their  heirs  and  assigns, ' '  it  was  held 
that  Section  6  had  no  application,  because  it  refers  only  to 
cases  where,  by  the  common  law,  any  person  or  persons 
might  hereafter  become  seized  in  fee  tail,  and  the  fore- 
going grant  was  not  such  a  case.  The  grant  was  of  a  life 
estate,  and  the  remainder  is  not  granted  to  the  heirs  of  the 
life  tenant,  either  in  tail  or  in  fee  simple.  The  grant  is  not 
in  fee  simple,  because  it  is  not  granted  to  the  general  heirs, 

57— Lehndorf  v.  Cope,  122  111.  317 ; 
Peterson  v.  Jackson,  196  111.  40. 
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but  to  a  restricted  class ;  it  is  not  a  fee  tail,  because  the  heirs 
to  whom  the  estate  is  restricted  take  in  fee  simple.  The 
construction  of  the  deed  is  not  affected  by  the  rule  in  Shel- 
ley ^s  case,  or  by  section  6  of  the  Conveyance  Act.  The 
words  ** heirs  of  the  body,**  as  used  in  the  deed,  are  not 
words  of  limitation,  denoting  the  extent  and  character  of 
the  estate  granted  to  the  first  taker,  but  are  words  of  pur- 
chase, descriptive  of  the  persons  who  are  to  take  the  re- 
mainder upon  the  termination  of  the  life  estate. 

Section  6  of  the  Conveyance  Act  abolishes  estates  tail, 
and  with  them  the  rule  in  Shelley's  case  as  applied  to  such 
estates.  That  rule  applies  in  this  State  only  to  fees  simple. 
Under  the  operation  of  this  rule,  in  such  jurisdictions  where 
it  is  in  force  as  to  estates  tail,  a  conveyance  to  one  for  life 
with  remainder  over  to  the  heirs  of  his  body,  and  the  first 
taker  has  an  estate  in  tail  which  is  an  estate  of  inheritance. 
In  this  State,  however,  where  the  rule  is  not  in  force  as  to 
estates  tail,  the  conveyance  operates  according  to  its  terms, 
and  the  first  taker  has  a  life  estate  only.** 

§  1450.  The  Rule  in  Wild's  Case— This  rule  does  not  ap- 
pear to  be  mentioned  either  in  Washburn  on  Real  Estate 
or  in  the  Am.  &  Eng.  Encyclopedia  of  Law.  Yet  it  is  a  rule 
of  property  recognized  in  Illinois.  It  is  a  rule  which  seems 
to  have  been  established  by  a  decision  in  6  Coke,  16-17. 

In  that  case  there  was  a  devise  to  *  *  Wild  and  his  wife,  and 
after  their  decease  to  their  children. "  And  it  was  resolved 
that  according  to  the  rules  of  the  common  law.  Wild  and 
his  wife  took  a  life  estate,  with  remainder  to  their  children 
for  life  and  not  an  estate  tail  as  has  been  contended.  In 
the  decision  of  the  case  it  was  said  that  for  as  much  as  by 
the  judgment  of  the  common  law,  on  like  words  in  a  convey- 
ance, it  would  be  but  an  estate  for  life,  the  remainder  to  their 
children  for  life,  thence  it  follows  that  the  intent,  and  not 
the  words,  of  the  devisor,  ought  to  make  it  an  estate  tail  in 

58 — Aetna  L.  I.  Oo.  t.  Hoppin,  249 
IIL  406. 
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this  case.  Then  this  intent  ought  to  be  manifest  and  certain 
and  so  expressed  in  the  will,  and  in  this  case  no  such  in- 
tent appears,  and  therefore  this  difference  was  resolved 
for  good  law:  That  if  **A''  devises  his  lands  to  **B''  and 
to  his  children  or  issue,  and  he  hath  not  any  issue  at  the 
time  of  the  devise,  the  same  is  an  estate  tail  for  the  intent 
of  the  devisor  is  manifest  and  certain  that  his  children 
or  issue  should  take ;  and  as  immediate  devisees  they  can- 
not take  because  they  are  not  in  rerv/m  natura,  and  by  the 
way  of  remainder  they  cannot  take,  for  that  was  not  his 
intent,  for  the  gift  was  immediate;  therefore,  such  words 
shall  be  taken  as  words  of  limitation,  as  much  as  children 
or  issue  of  his  body.  But  if  a  man  devises  lands  to  **A^' 
and  to  his  children  or  issue,  and  he  has  issue  of  his  body, 
there  his  express  intent  may  take  effect  according  to  the 
rules  of  the  common  law  and  no  manifest  or  certain  intent 
appears  in  the  will  to  the  contrary,  and,  therefore,  in  such 
case  they  shall  have  but  a  joint  estate  for  life. 

It  would  seem  that  the  decision  in  the  Wild's  case  was 
controlled  by  the  rules  of  the  common  law  in  regard  to  life 
estates,  and  in  the  case  first  put,  the  judges  enlarged  what 
would  be  only  a  life  estate  at  common  law  into  an  estate 
tail  by  construction.  Under  the  common  law  the  courts 
resorted  to  a  construction  to  give  as  large  an  estate  as  pos- 
sible. 

But  our  statute  expressly  provides  that  words  of  inher- 
itance shall  not  be  necessary  to  carry  a  fee.  (Sec.  13,  Ch. 
30,  E.  S.)  It  is  not  necessary,  therefore,  to  report  to  con- 
struction to  give  a  larger  estate  than  the  strict  rules  of  the 
common  law  would  give.  The  statute  gives  the  larger 
estate,  unless  the  contrary  appears.  This  being  so,  the  rule 
in  the  Wild's  case  is  no  longer  necessary,  for  it  would  cut 
down  the  estate,  and  not  enlarge  it  as  it  was  intended  to  do. 
So  where  under  our  statute  a  will  gives  what  will  be  con- 
strued to  be  a  fee  simple,  to  take  effect  on  the  death  of  the 
testator,  the  title  vests  in  the  devisees  (two  daughters  and 
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their  children),  and  no  children  having  been  bom  to  them 
the  will  becomes  inoperative  as  to  **  their  children, '*  and 
they  take  an  estate  in  f  ee.** 

§  1451.  Statute  Form  of  Conveyances — The  statute  has 
prescribed  certain  forms  for  warranty  deeds,  quitclaim 
deeds,  and  mortgages  and  declared  the  effect  thereof.  The 
nature  and  character  of  these  forms  and  the  construction 
which  has  been  given  to  them  by  the  courts  may  well  be  con- 
sidered here.  It  may  be  remarked  that  these  forms  are  not 
intended  to  supplant  the  old  common  law  forms  of  convey- 
ances. 

§1452.  Statutory  Form  of  Warranty  Deed--Statute— 
**  Deeds  for  the  conveyance  of  land  may  be  substantially  in 
the  following  form :  The  grantor  (here  insert  the  name  or 
names  and  places  of  residence),  for  and  in  consideration  of 
(here  insert  consideration)  in  hand  paid,  conveys  and  war- 
rants to  (here  insert  the  grantee's  name  or  names),  the  fol- 
lowing described  real  estate  (here  insert  description) ;  sit- 
uated in  the  County  of ,  in  the  State  of  Illinois. 

Dated  this day  of A.  D. . 

A.B.  (L.S.)''^ 

§  1453.  Effect  of  Statutory  Deed— Statute— ''Every  deed 
in  substance  in  the  above  form,  when  otherwise  duly  ex- 
ecuted, shall  be  deemed  and  held  a  conveyance  in  fee  sim- 
ple, to  the  grantee,  his  heirs  or  assigns,  with  covenants  on 
the  part  of  the  grantor,  (1)  that  at  the  time  of  the  making 
and  delivery  of  such  deed  he  was  lawfully  seized  of  an  in- 
defeasible estate  in  fee  simple  in  and  to  the  premises  therein 
described,  and  had  good  right  and  full  power  to  convey  the 
same;  (2)  that  the  same  were  free  from  all  incumbrances; 
and  (3)  that  he  warrants  to  the  grantee,  his  heirs  and  as- 
signs, the  quiet  and  peaceable  possession  of  such  premises, 
and  will  defend  the  title  thereto  against  all  persons  who 
may  lawfully  claim  the  same.    And  such  covenants  shall 

59— Davis  v.  Bipley,  194  111.  399;  60— Sec.  9,  Ch.  30,  E.  S. 

Boehm  v.  Baldwin,  221  HL  59. 
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be  obligatory  upon  the  grantor,  his  heirs  and  personal  rep- 
resentatives as  fully  and  with  like  effect  as  if  written  at 
length  in  such  deed.  * '  •* 

A  conveyance,  in  the  statutory  form  of  a  warranty  deed, 
must  by  the  terms  of  the  statute,  be  held  to  contain  a  cove- 
nant that  at  the  time  of  the  making  and  delivery  thereof, 
the  grantor  was  *  lawfully  seized  of  an  indefeasible  estate 
in  fee  simple  in  and  to  the  premises  therein  described,  and 
had  good  right  and  power  to  convey  the  same. ' ' 

This  is  more  comprehensive  than  the  ordinary  covenant 
of  seizin  as  used  in  common  law  conveyancing,  and  is  not 
satisfied  by  seizin  in  fact,  or  actual  possession  by  the  grantor 
and  a  delivery  of  such  seizin  or  possession  to  the  grantee. 
The  statutory  covenant  of  seizin  is  in  legal  effect  a  covenant 
of  title,  and  though  the  maker  of  such  covenant  puts  the 
covenantee  in  possession  of  the  premises  conveyed,  yet, 
unless  by  his  deed  he  invests  him  with  an  indefeasible  title 
in  the  premises,  his  covenant  is  broken,  and  the  covenantee 
has  the  right  to  at  once  bring  his  action  for  the  breach 
thereof.'* 

The  words  * '  convey  and  warrant '  *  in  a  deed  of  conveyance 
of  land  are  to  be  construed  and  held  as  a  covenant  by  the 
grantor  that  the  premises  conveyed  were  at  the  time  of  the 
execution  of  the  conveyances  free  from  all  incumbrances.^ 

§  1454.  Section  9  to  Be  Read  in  Connection  with  Section 
13  of  the  Statute — ^Merely  because  a  deed  is  substantially 
in  the  form  prescribed  by  section  9  of  the  conveyance  act, 
however,  a  fee  simple  is  not  necessarily  conveyed.  That 
section  prescribes  the  form  of  a  deed,  and  provides  that 
every  deed  substantially  in  that  form  shall  be  deemed  and 
held  to  be  a  conveyance  in  fee  simple  to  the  grantee ;  but  it 
must  be  construed  in  connection  with  section  13  of  the  same 
chapter,  under  which,  if  a  less  estate  be  limited  by  express 

61— Sec.  9,  Ch.  30,  R.  8.  63— Dalton  v.   Taliaferro,   101   111. 

62 — Clapp  V.  Herdman,  25  111.  App.       App.  592. 
509. 
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words  or  appear  to  have  been  granted,  conveyed  or  devised 
by  construction  or  operation  of  law,  the  conveyance,  not 
nsing  words  heretofore  necessary  to  transfer  an  estate  of 
inheritance,  shall  be  deemed  to  convey  a  fee  simple  estate.^ 

§  1455.  Pleadings  and  Practice  on  Breach  of  GoyenaiLt  in 
Statutory  Deed — ^In  an  action  for  breach  of  covenant  in  a 
statutory  warranty  deed,  it  is  not  necessary  to  allege  and 
prove  an  ouster  or  eviction ;  it  is  suflScient  to  negative  the 
words  of  the  covenant  and  to  prove  that  the  grantor  did  not 
have  title  to  the  land  at  the  time  of  conveyance. 

In  an  action  for  breach  of  covenant  contained  in  a  stat- 
utory w*arranty  deed  for  a  failure  of  title  the  burden  of 
which  is  upon  the  plaintiff  to  establish  the  fact  that  the 
outstanding  title  was  paramount.  So  where  the  outstand- 
ing title  is  a  tax  deed,  and  the  proof  shows  a  valid  precept, 
judgment  and  affidavit,  upon  which  ejectment  could  have 
been  maintained  against  the  grantor  at  the  time  he  con- 
veyed the  lot,  and  against  the  grantee  at  the  time  he  pur- 
chased the  tax  title,  the  validity  of  the  tax  title  is  estab- 
lished. 

The  collector's  return  is  prima  facie  evidence  of  the  legal- 
ity of  the  tax  and  of  its  assessment  and  levy,  and  that  the 
tax  is  due  and  unpaid.  And  where  there  is  no  contrary  evi- 
dence, this  prima  fade  proof  furnished  by  the  collector's 
report  furnishes  sufficient  evidence  of  the  assessment  and 
the  amount  of  the  tax.^ 

§  1456.  Measures  of  Damages  on  Breach  of  Warranty  in 
Statutory  Deed — ^For  an  action  for  a  breach  of  a  covenant 
contained  in  a  statutory  form  of  a  warranty  deed,  where 
the  grantee  was  obliged  to  purchase  a  valid  oustanding  tax 
deed,  the  question  arises,  what  is  the  measure  of  damages! 

For  a  total  breach,  the  damages  is  the  amount  of  the  con- 
sideration money  and  interest ;  but  if  the  grantee  has  lost 

54 — Cover  y.  James,  217  111.  309. 
65 — Clapp  V.  Herdman,  25  III.  App. 
509. 
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less,  the  damages  are  limited  to  the  loss  sustained.  Where 
a  valid  outstanding  title  has  been  bought  in  by  the  cove- 
nantee, the  amount  reasonably  paid  for  it  provided  it  does 
not  exceed  the  purchase  money  paid  to  the  covenantor,  is 
held  by  the  authorities  to  be  the  proper  limit.  And  where 
there  is  evidence  that  the  amount  paid  for  a  tax  title  is  fair 
and  reasonable  the  jury  are  justified  in  finding  for  the 
plaintiff  damages  for  the  amount  so  paid.^ 

§  1457.  Statutory  Form  of  Quit  Claim  Deedst— Statute— 
''Quitclaim  deeds  may  be,  in  substance,  in  the  following 
form : 

''The  grantor  (here  insert  grantor's  name  or  names  and 
place  of  residence),  for  the  consideration  of  (here  insert 
consideration),  convey  and  quitclaim  to  (here  insert 
grantee's  name  or  names),  all  interest  in  the  following  de- 
scribed real  estate  (here  insert  description),  situated  in  the 
county  of ,  in  the  State  of  Illinois. 

Dated  this day  of ^  A.  J). . 

§  1458.  Effect  of  Statutory  Form  of  Quit  Claim  Deed- 
Statute — "Every  deed  in  substance  in  the  form  prescribed 
in  this  section,  when  otherwise  duly  executed,  shall  be 
deemed  and  held  a  good  and  sufficient  conveyance,  release 
and  quitclaim  to  the  grantee,  his  heirs  and  assigns,  in  fee  of 
all  the  then  existing  legal  or  equitable  rights  of  the  grantor, 
in  the  premises  therein  described,  but  shall  not  extend  to 
after  acquired  title  unless  words  are  added  expressing  such 
intention. ' '  •• 

A  quitclaim  deed  amounts  to  an  assignment  of  all  the 
grantor's  interest  in  the  land  of  every  name  and  character, 
including  a  claim  for  taxes  paid  by  him.®® 

A  quitclaim  deed  is  as  effectual  to  pass  title,  and  cove- 
nants running  with  the  land,  as  is  a  deed  of  bargain  and 

66— Glapp  V.  Herdman,  25  111.  App.  68— Sec.  10,  Ch.  30,  B.  S. 

509.  69— GloB  V.  O'Toole,  173  IlL  366. 

67— See.  10,  Ch,  30,  B.  8. 
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sale,  with  covenants  of  warranty,  if  there  be  no  words  re- 
stricting its  meaning.''* 

Such  a  deed  conveys  all  the  interest  of  the  grantor  shown 
by  the  public  records.''^ 

In  a  certain  case  it  was  urged  that  a  quitclaim  deed  did 
not  purport  to  convey  the  title  to  the  land,  but  only  to  con- 
vey such  title  as  the  grantor  holds,  and  where  the  grantor 
had  previously  conveyed  the  lands  no  title  could  pass  by 
the  quitclaim  deed.  But  this  proposition  was  rejected  by 
the  court,  saying:  **A  deed  of  release  and  quitclaim  is  as 
eflPectual  for  the  purpose  of  transferring  title  to  land  as  a 
deed  of  bargain  and  sale ;  and  the  prior  recording  of  such 
a  deed  will  give  it  a  preference  over  one  previously  executed. 
In  respect  to  the  recording  of  deeds  there  is  no  distinction 
between  different  forms  of  deeds. » »    •    •    • 

Where  a  party  has  once  conveyed  lands,  and  afterwards 
executes  a  quitclaim  deed,  where  the  terms  of  the  second 
deed  do  not  necessarily  embrace  the  lands  previously  con- 
veyed, and,  on  the  contrary,  are  such  as  to  show  it  was  not 
the  intention  of  the  grantor  to  include  them,  as  where  such 
expressions  are  used  as  **  except  such  as  have  previously 
been  conveyed, ' '  the  courts  will  give  such  a  construction  as 
not  to  embrace  them." 

The  statute  has  not  in  terms  declared  when  and  under 
what  circumstances  a  release  shall  be  given,  or  what  shall 
be  its  effect,  when  executed  by  a  remainderman  to  a  life 
tenant  in  possession,  and  in  the  absence  of  such  a  declara- 
tion, resort  may  properly  be  had  to  the  common  law.  At 
common  law  a  contingent  remainder  could  not  be  conveyed 
to  another  by  deed  of  grant,  but  it  is  said,  however,  that  a 
fine,  before  fines  were  abolished,  could  effectually  bar  a 
contingent  remainder.  It  might  also  be  released ;  that  is  to 
say  the  party  entitled  to  a  contingent  remainder  might,  by 

70— Butterfleld  ▼.  Smith,  11  111.  71— Barton  v.  Mayers,  183  HL  360. 
485;  Morgan  ▼.  Clayton,  61  HI.  35;  72 — ^Brown  v.  Banner,  C.  ft  C.  O. 

Hamilton  ▼.  Doolittle,  37  HI  473.  Go.,  97  111.  214. 
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a  release  deed  give  up  his  interest  for  the  benefit  of  the  re- 
versioner, in  the  same  manner  as  if  the  contingent  remain- 
der to  him  and  his  heirs  had  never  been  limited,  for  the  law, 
while  it  tolerates  conditions  of  re-entry  and  contingent  re- 
mainders, always  gladly  permits  such  rights  to  be  got  rid 
of  by  release,  for  the  sake  of  preserving  unimpaired  such 
vested  estates  as  might  happen  to  be  subsisting.  So  where 
a  quitclaim  deed  is  also  a  release,  it  will  be  given  that 
effect."^ 

The  possibility  of  a  reverter  does  not  pass  to  the  grantee 
in  a  quitclaim  deed.''* 

A  deed  of  release  and  quitclaim  is  as  effectual  for  the 
purpose  of  transferring  title  to  land  as  a  deed  of  bargain 
and  sale. 

The  prior  record  of  a  quitclaim  deed  will  give  it  a  prefer- 
ence over  a  deed  previously  executed,  but  which  is  subse- 
quently recorded.  In  this  respect  there  is  no  distinction  be- 
tween different  forms  of  conveyances.  As  a  general  rule, 
the  one  first  recorded  must  prevail  over  one  of  older  execu- 
tion, when  made  in  good  faith,  and  when  it  appears  to  have 
been  the  intention  of  the  parties  to  convey  again  the  same 
lands  which  had  been  previously  conveyed.  But  where  the 
terms  of  the  second  deed  do  not  necessarily  embrace  the 
lands  previously  conveyed,  and  are  such  as  to  show  the  in- 
tention of  the  grantor  was  not  to  convey  them,  the  court  will 
give  it  such  construction  as  not  to  embrace  them,  and  will 
not  allow  it  to  operate  to  the  prejudice  of  the  first  pur- 
chaser.''* 

§  1459.  Quit  Claim  Deed  as  a  Deed  of  Release— A  deed 
wherein  the  grantor  recites  that  he  **has  remised,  released, 
sold,  conveyed  and  quitclaimed,  and  by  these  presents  does 
remise,  release,  sell,  convey  and  quitclaim,  unto  the  party 
of  the  second  part,  his  heirs  and  assigns  forever,  all  the 
right,  title,  interest  and  claim'*  is  not  only  a  quitclaim  deed 
but  also  a  deed  of  release.''* 

73— Williams  v.  Esten,  179  111.  267.  75— McConnell  v.  Reed,  5  111.  117. 

74— North  v.  Graham,  235  111.  178.  76— WUliams  v.  Eeten,  179  lU.  267. 
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§1460.  Statutory  Form  of  Mortga^^^— Statute— '  ^  Mort- 
gages of  lands  may  be  in  the  following  form,  substantially : 

*'The  mortgagor  (here  insert  name  or  names),  mortgages 
and  warrants  to  (here  insert  name  or  names  of  the  mort- 
gagee or  mortgagees),  to  secure  the  payment  of  (here  re- 
cite the  nature  and  amount  of  indebtedness,  showing  when 
due  and  the  rate  of  interest,  and  whether  secured  by  note 
or  otherwise),  the  following  described  real  estate  (here  in- 
sert description  thereof),  situated  in  the  County  of , 

in  the  State  of  Illinois. 

Dated  this day  of ,  A.  D. . 

A.  B.  (L.  S.)'''^ 

§1461.  Effect  of  Statutory  Mortga^ge— Statute— ''Every 
such  mortgage,  when  otherwise  properly  executed,  shall  be 
deemed  and  held  a  good  and  sufficient  mortgage  in  fee  to 
secure  the  payment  of  the  moneys  therein  specified ;  and  if 
the  same  contain  the  words  'and  warrants,'  the  same  shall 
be  construed  the  same  as  if  full  covenants  of  seizin,  good 
right  to  convey  against  incumbrances,  of  quiet  enjoyment 
and  general  warranty,  as  expressed  in  section  9  of  this  Act, 
were  fully  written  therein ;  but  if  the  words  '  and  warranti^* 
are  omitted,  no  such  covenants  shall  be  implied. ' '  '^ 

§  1461a.  School  and  Canal  Land  Certificates  Assignable 
- — Statute — ^"Purchasers  of  school  or  canal  lands  or  town 
lots  may,  by  endorsement  in  writing  on  their  certificate  of 
purchase,  transfer  and  assign  all  right  and  title  to  the  lands 
or  lots  purchased,  or  transfers  or  assignments  of  such  cer- 
tificates may  be  made  upon  a  separate  paper,  and  the  trans- 
ferees or  assignees  may  in  like  manner  transfer  and  assign 
all  such  certificates;  and  in  all  cases  where  certificates  have 
been  or  shall  hereafter  be  transferred  or  assigned,  patents 
shall  issue  in  the  name  of  the  last  transferee  or  assignee. '  ^  ''• 

It  may  be  well  here  to  note  what  the  Supreme  Court  has 
said  in  regard  to  such  lands : 


77 — Sec.  n,  Ch.  30,  R.  8. 
78— Sec.  II,  Cfh.  30,  R.  S. 


7ft— Sec.  15;  Ch.  30,  R.  8. 
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School  Lands. — The  act  of  Congress  of  1822,  authorizing 
the  State  of  Illinois  to  survey  through  the  public  lands 
belonging  to  the  general  government^  the  route  of  a  canal 
to  connect  the  Illinois  river  with  Lake  Michigan,  and  reserv- 
ing forever  from  sale  a  strip  of  land  ninety  feet  wide  on 
each  side  of  the  canal,  such  reservation  does  not  apply  to 
Sections  16,  because  these  sections  were  not  public  lands  at 
the  time  of  the  passage  of  the  canal  act  but  had  been  granted 
to  the  State  for  school  purposes,  prior  to  the  passage  of  the 
canal  act.'^ 

By  an  Act  of  Congress,  passed  March  30, 1822,  the  State 
of  Illinois  was  authorized  to  survey  and  mark  through  the 
public  lands  of  the  United  States  the  route  of  the  canal 
connecting  the  Illinois  river  with  the  southern  bend  of 
Lake  Michigan.  Said  act  granted  the  State  of  Illinois 
ninety  feet  on  each  side  of  the  canal,  subject  to  certain 
conditions  in  the  act  specified.  The  Act  of  1822,  reserved 
every  section  of  land  through  which  the  canal  should  pass 
from  future  sale  until  further  directed  by  law,  and  the 
State  of  Illinois  was  authorized  to  use  any  materials  on  the 
public  lands  adjacent  to  the  canal  that  might  be  necessary 
for  its  construction.  By  a  subsequent  act,  passed  March 
2,  1827,  for  the  purpose  of  aiding  the  State  of  Illinois  in 
opening  a  canal  to  unite  the  waters  of  the  Illinois  river, 
with  those  of  Lake  Michigan,  the  United  States  granted  to 
the  State  of  Illinois  a  quantity  of  land  equal  to  one-half  of 
five  sections  in  width  on  each  side  of  the  canal,  reserving 
each  alternate  section  to  the  United  States  to  be  selected  by 
the  commissioner  of  the  land  office  under  the  direction  of 
the  President  of  the  United  States,  from  one  end  of  said 
canal  to  the  other.  Said  lands  were  subject  to  the  disposal 
of  the  legislature  of  the  State  for  the  purpose  aforesaid, 
and  for  no  other. 

The  act  of  Congress  provided  that  as  soon  as  the  route 

80 — TniBtees  of  I.  &  M.  Canal  v. 
Haven,  10  111.  548. 
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of  said  c^al  shall  be  located  and  agreed  upon  by  the  State 
of  Illinois^  the  Govemor,  or  the  person  authorized  to  super- 
intend the  construction  of  said  canal,  should  examine  and 
ascertain  the  particular  sections  to  which  the  State  was 
entitled  under  the  grant  and  report  the  same  to  the  Secre- 
tary of  the  Treasury  of  the  United  States.  Section  3  of  the 
act  provided  that  the  State  of  Illinois,  under  the  authority 
of  the  legislature  thereof,  after  the  selection  shall  have 
been  made,  shall  have  power  to  sell  and  convey  the  whole  or 
any  part  of  said  lands,  and  to  give  title  in  fee  simple  there- 
for to  whomsoever  should  purchase  the  whole  or  any  part 
thereof.  By  an  act  of  the  Illinois  legislature  the  State  con- 
veyed to  the  trustees  of  the  Illinois  and  Michigan  canal 
'^all  the  remaining  lands  and  lots  belonging  to  said  canal 
fund,  or  which  may  hereafter  be  given,  granted  or  donated 
by  the  general  government  to  the  State  to  aid  in  the  con- 
struction of  said  canal." 

There  is  no  description  in  any  of  the  acts  of  the  legisla- 
ture of  the  particular  sections  which  passed  to  the  state  by 
the  act  of  Congress  above  referred  to.  Under  the  act  of 
Congress  the  state  was  granted  each  alternate  section  in  a 
strip  five  sections  wide  on  each  side  of  the  canal,  to  be  desig- 
nated or  selected  by  the  Governor  of  the  State,  or  the  person 
authorized  to  superintend  the  construction  of  said  canal, 
which  ascertainment  and  selection  were  to  be  reported  to 
the  Secretary  of  the  Treasury,  and  the  power  of  sale  by  the 
state  was  only  given  '*  after  the  selection  shall  have  been 
made. ' ' 

Until  the  selection  was  made  by  the  state  and  reported 
to  the  Secretary  of  the  Treasury  of  the  United  States  there 
could  be  no  certainty  as  to  the  particular  section  of  land 
falling  within  the  grant,  nor  could  the  title  to  any  particular 
section  vest  in  the  state. 

It  has  been  held  that  a  grant  of  land  to  a  state  by  the 
United  States,  in  aid  of  the  construction  of  a  railroad,  of 
every  alternate  section  designated  by  odd  numbers,  for  six 
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sections  in  width  on  each  side  of  the  railroad,  was  a  mere 
floating  grant,  and  did  not  vest  title  to  any  particular  sec- 
tion on  the  line  of  the  road  until  the  road  was  permanently 
located.  In  the  case  of  the  grant  to  the  State  of  Illinois  to 
aid  in  the  construction  of  the  Illinois  and  Michigan  canal 
the  grant  was  each  alternate  section  to  be  selected  in  the 
manner  already  pointed  out.  Until  such  selection  was  made 
the  state  had  no  power  to  convey.  So  where  the  abstract 
submitted  failed  to  show  what  lands  had  been  selected  by 
the  state  under  the  grant  there  is  a  failure  to  show  title  out 
of  the  United  States.'* 

The  court  will  presume,  after  a  long  lapse  of  time,  under 
peculiar  circumstances,  that  a  certificate  of  sale  of  land  by 
the  county  was  duly  given,  and  that  the  consideration  for 
such  certificate  has  been  paid  by  the  party  to  whom  it  was 
issued.** 

The  statutes  in  regard  to  the  sale  of  school  lands  and 
the  method  of  making  title  thereto  is  well  stated  in  the 
case  of  People  v.  Auditor,  3  HI.  567. 

§  1462.  DeedB  of  Counties— Statute-^' '  The  county  board 
of  any  county  may  authorize  any  officer  or  member  of  its 
board  to  execute  and  deliver  all  deeds,  grants,  conveyances 
and  other  instruments  in  writing,  which  may  become  neces- 
sary in  selling,  transferring  or  conveying  any  real  estate 
belonging  to  its  county  and  such  deed  grants,  conveyances 
and  other  instruments,  if  made  without  fraud  or  collusion, 
shall  be  obligatory  upon  the  county  to  all  intents  and  pur- 
poses. ' '  •• 

The  several  records  of  orders  and  memoranda  of  the 
county  commissioner's  court,  are  a  sufficient  writing  and 
signing  by  the  party  to  be  charged  therewith,  to  take  a  case 
out  of  the  statute  of  frauds  and  sufficiently  mutual  and  cer- 
tain in  the  description  of,  and  as  to,  what  property  was  sold, 
to  be  capable  of  a  specific  performance  in  a  court  of  equity.** 

81— Koch  V.  Streuter,  232  111.  594.  83— Sec.  16,  Ch.  30,  B.  S. 

82 — Jefferson  County  v.  Ferguson.  84 — ^Bourland  v.  Peoria  County,  16 

13  IlL  33.  111.  538. 
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The  state  was  invested  with  the  title  to  all  swamp  and 
overflowed  land  within  its  boundaries  by  the  act  of  Con- 
gress of  1850,  and  all  swamp  and  overflowed  lands  were 
granted  to  the  counties  within  their  borders  by  the  state  in 
1852.  So  where  the  deed  is  executed  by  the  chairman  of  the 
board  of  supervisors,  and  it  recites  the  authority  given  him 
by  the  board,  and  that  the  land  was  swamp  and  overflowed 
land  situated  within  the  county  and  the  deed  was  given  in 
execution  of  the  power,  that  is  all  that  is  necessary  to  au- 
thorize it  to  be  admitted  in  evidence.  It  is  not  necessary 
to  show  that  the  lands  were  classified  as  swamp  and  over- 
flowed lands.** 

§1463.  Conveyanoe  by  Plats  aoid  Subdivisions^— The 
statute  provides  a  method  for  platting  and  subdividing 
property,  and  when  such  plat  is  in  accordance  with  the  pro- 
visions of  the  statute,  **the  acknowledgment  and  recording 
of  such  plat  shall  be  held  in  law  and  equity  to  be  a  convey- 
ance in  fee  simple  of  such  portions  of  the  premises  as  are 
marked  or  noted  on  such  plat  as  donated  or  granted  to  the 
public,  or  any  person,  religious  society,  corporation  or  body 
politic,  and  as  a  general  warranty  against  the  donor,  his 
heirs  and  representatives  to  such  donee  or  grantee  for 
their  use  or  for  the  use  and  purpose  therein  named  or  in- 
tended, and  for  no  other  use  or  purpose.  And  the  premises 
intended  for  any  street,  alley,  way,  common  or  other  public 
use  in  any  city,  village  or  town,  or  addition  thereto,  shall  be 
held  in  the  corporate  name  thereof  in  trust  to  and  for  the 
uses  and  purposes  set  forth  or  intended. ' '  •* 

The  purchaser  of  a  lot  from  an  owner,  who  has  made  and 
exhibited  a  plat  of  a  subdivision,  showing  streets  and  al- 
leys, acquires  a  right  not  only  to  the  use  of  the  streets  and 
alleys,  but  that  such  streets  and  alleys  shall  remain  open 
for  the  use  of  the  public.  The  sale  and  conveyance  accord- 
ing to  the  plat  imply  a  grant  or  covenant  to  the  purchasers 
of  the  lots  and  their  grantees  that  the  public  streets  included 

85 — Burns  v.  Curran,  275  111.  448.  86 — Sec.  3,  Ch.  109,  R  S. 
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in  the  plat  shall  forever  remain  open  as  public  highways, 
free  from  all  claim  of  the  proprietor,  or  those  claiming  un- 
der him,  inconsistent  with  their  use  as  public  highways. 
In  such  case  the  acceptance  by  the  public  is  unimportant,  for 
the  question  involved  is  one  simply  of  private  right.  The 
easement  which  is  appurtenant  to  each  lot  by  reason  of 
the  existence  of  the  plat,  and  the  sale  with  reference  to  it, 
is  private  property.  It  cannot  be  lost  merely  by  non-usure 
when  there  is  no  adverse  possession.  But  a  complete  non- 
usure  of  an  easement  for  a  period  of  twenty  years,  with 
possession  in  another  that  is  inconsistent  with  or  adverse 
to  the  right  of  such  easement,  will  bar  the  easement.*'' 

Where  a  deed  refers  to  a  plat  or  subdivision,  the  partic- 
ulars shown  on  the  plat  or  subdivision  are  as  much  a  part 
of  the  deed  as  though  they  were  recited  in  the  deed.** 

Upon  the  survey  of  a  platted  tract,  if  a  deficiency  or  a 
surplus  is  discovered,  the  same  should  be  divided  pro  rata 
among  the  several  lot  owners.** 

A  plat  made  by  the  county  clerk  for  purposes  of  taxation 
as  provided  by  the  Revenue  Act,  is  void  and  a  cloud  upon 
the  title  of  the  owner  when  not  certified  as  required  by  the 
statute  in  that  regard,  or  when  the  names,  width,  course  and 
extent  of  the  streets  thereon  are  not  set  forth  as  provided 
by  the  statute  in  regard  to  Plats.** 

In  cases  where  the  fee  in  the  street  is  in  the  municipality 
it  has  the  right  to  require  persons  occupying  a  portion  of 
the  street  beneath  the  surface  thereof  to  pay  rent  there- 
for.** 

Where  the  owners  of  several  tracts  of  land  join  in  a  plat 
of  the  subdivision  thereof  into  blocks,  lots,  streets  and 
alleys,  and  the  owner  of  one  of  the  tracts  fails  to  comply 

87 — Swedish    Ev.    Lu.    Church    v.  89 — ^Francois   v.    Mslonej,    56   HI. 

Jackson,  229  lU.  606.  *  299. 

88— Schneider  v.  Sulzer,  212  111.  87 ;  90— Ely  v.  Brown,  183  Til.  575. 

Henderson  v.  Hatterman,  146  HI.  555 ;  91 — Tacoma  8.  D.  Oo.  v.  Chicago, 

Smith  V.  Young,  160  HI.  163;  Simp-  247  HI.  192. 
Bon  V.  MikkelBOn,  196  111.  575. 
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with  the  statute  in  regard  to  the  subdivision  and  platting 
of  property,  this  fact  destroys  the  validity  of  such  a  plat 
as  a  statutory  subdivision.  The  plat  is  an  entirety,  and  it 
cannot  be  partly  statutory,  and  partly  not  statutory .•• 

§  1464.  Dedication  of  Lajids  to  the  Public— A  public  high- 
way, or  alley,  may  be  established  in  three  ways : 

(1)  By  condemnation  in  the  mode  prescribed  by  the  stat- 
ute; 

(2)  By  grant,  which  may  be  established  by  producing 
the  deed  making  the  grant,  or  by  long  continued  user  for 
twenty  years  or  more,  implying  a  previous  grant ; 

(3)  By  dedication,  either  expressed  or  implied,  to  the 
public  use  by  the  owner  of  the  soil. 

Where  it  does  not  appear  that  either  of  these  methods 
have  been  adopted  it  cannot  be  held  that  the  public  have 
acquired  any  right  or  interest  in  the  alleged  highway. 

In  order  to  establish  a  dedication  at  common  law,  it  is 
essential  ( 1 )  that  an  intention  on  the  part  of  the  proprietor 
of  the  land  to  donate  the  same  to  the  public  use,  and  (2)  an 
acceptance  thereof  by  the  public  to  be  established  by  the 
evidence,  and  (3)  that  the  proof  as  to  these  facts  must  be 
clear,  satisfactory  and  unequivocal.  The  vital  and  controll- 
ing principle  in  a  common  law  dedication  is  the  animus 
donandi,  and  where  there  is  no  manifestation  on  the  part 
of  the  proprietor  of  the  soil,  either  by  formal  dedication, 
or  by  such  acts  as  would  equitably  estop  him  from  denying 
such  intention,  to  donate  land  to  the  use  of  the  public,  it 
cannot  be  said  there  is  a  valid  dedication.  The  mere  non- 
assertion  of  a  right  does  not  establish  a  dedication  of  lands 
to  the  public.  A  dedication  is  not  the  act  of  omission  to 
assert  a  right,  but  it  is  the  affirmative  act  of  the  donor,  re- 
sulting from  an  active,  and  not  a  passive,  condition  of  the 
owner. 

The  making  of  a  plat  by  a  public  officer  for  the  purpose  of 

92 — Goodwilly  Co.  v.  Commonwealth 
Electric  Co.,  241  IlL  42. 
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taxation,  which  shows  a  strip  of  land  which  is  to  be  regarded 
as  an  alley  is  not  binding  on  the  owner.  He  does  not  repre- 
sent the  public  and  could  not  by  any  act  of  his  create  a 
highway.  And  the  fact  that  the  property  has  been  assessed 
according  to  the  plat  is  immaterial  as  to  the  rights  of  the 
owner  or  as  indication  of  acceptance  thereof  by  the  pub- 

The  case  of  the  Union  Coal  Co.  v.  City  of  LaSalle,  136 
111.  119,  is  an  interesting  case  in  regard  to  the  platting  and 
dedication  of  lands  to  the  public  for  public  use. 

It  appeared  that  the  territory  within  the  city  of  LaSalle 
was  originally  platted  by  the  Canal  Trustees,  the  holders 
of  the  legal  title,  in  accordance  with  the  provisions  of  the 
statute,  so  as  to  vest,  under  the  statute,  the  title  in  fee 
simple  in  the  city ;  that  the  coal  company,  without  any  title 
or  authority,  mined  coal  under  the  streets  of  the  city,  and 
the  city  had  sued  the  company  in  trespass  therefor.  The 
proper  question  submitted  to  the  court  was  one  of  law, 
whether  the  court  properly  found  the  defendant  guilty  on 
the  facts  established.  In  this  regard  the  court  says:  **By 
our  statute  the  acknowledgment  and  recording  of  a  plat  by 
the  owner  of  lands  within  the  city,  by  which  such  lands  are 
subdivided  into  blocks,  lots,  streets,  alleys,  public  squares, 
etc.,  is  declared  to  operate,  both  at  law  and  in  equity,  to  a 
conveyance  in  fee  by  the  owner  of  the  city  of  such  portions 
of  the  lands  platted  as  are  embraced  in  the  streets,  alleys 
and  other  grounds  dedicated  to  the  use  of  the  public,  and 
it  is  provided  that  the  lands  embraced  in  such  streets, 
alleys  and  other  public  places  shall  be  held  by  the  city  in  its 
corporate  name  in  trust  for  the  uses  and  purposes  set  forth 
and  intended  by  the  plat. 

It  results  from  this  provision  of  the  statute,  that  the 
legal  title  to  the  streets  and  alleys  in  question  in  this  suit 
is  vested  in  the  city  of  LaSalle,  in  trust  for  the  use  of  the 
public  for  the  purposes  of  streets  and  alleys. 

93 — Chicago  v.  Borden,  190  111.  430. 
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The  trust  thus  vested  in  the  city  is  not  a  mere  naked 
trust,  but  one  in  the  execution  of  which  the  city  has  and 
holds  the  possession,  control,  management  and  supervision 
of  the  trust  property.  It  is  the  duty  of  the  trustee  to  de- 
fend and  protect  the  title  to  the  trust  estate  and  as  the 
legal  title  is  in  him  he  alone  can  sue  and  be  sued  in  a  court 
at  law.  That  the  entry  of  the  defendant  upon  the  strata  of 
coal  underlying  the  streets  of  LaSalle  and  mining  coal  there- 
from was  a  trespass  cannot  admit  of  a  doubt. ' '  •* 

From  this  decision  it  is  to  be  gathered  that  where  a  plat 
and  subdivision  of  land  is  made  and  recorded  in  pursuance 
with  the  statute  in  that  regard  the  fee  of  the  streets  and 
public  grounds  which  passes  thereby  to  the  municipality  is 
a  fee  simple  absolute,  for  all  purposes,  and  the  common  law 
in  regard  thereto,  that  the  ownership  of  the  surface  of  the 
ground  includes  therein  the  ownership  from  the  center  of 
the  earth  to  the  heavens  above,  prevails  completely  and 
absolutely,  although  the  conveyance  may  be  for  a  particu- 
lar purpose,  or  upon  a  particular  trust. 

§  1465.  Heir  or  DeviBee  Liable  for  Debts  of  Ancestor- 
Statute — *  *  When  any  lands,  tenements  or  hereditaments,  or 
any  rents  or  profits  out  of  the  same,  shall  descend  to  any 
heir,  or  be  devised  to  any  devisee,  and  the  personal  estate 
of  the  ancestor  of  such  heir  or  devisor  of  such  devisee  shall 
be  insufficient  to  discharge  the  just  demands  against  such 
ancestor,  or  devisor's  estate,  such  heir  or  devisee  shall  be 
liable  to  the  creditor  of  their  ancestor  or  devisor  to  the  full 
amount  of  the  lands,  tenements  or  hereditaments,  or  rents 
and  profits  out  of  the  same,  as  may  descend  or  be  devised 
to  said  heir  or  devisee ;  and  in  all  cases  where  any  heir  or 
devisee  shall  be  liable  to  pay  the  debts  of  his  executor  or 
devisor,  in  regard  to  any  lands,  tenements  or  hereditaments, 
or  any  rents  or  profits  arising  out  of  the  same,  descending 
or  being  devised  to  him,  and  shall  sell,  alien  or  make  over 

94--XJnioii  Coal  Co.  v.  LaSalle,  136 
m.  119. 
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the  same  before  any  action  brought,  or  process  sued  out 
against  him,  such  heir  at  law  or  devisee  shall  be  answerable 
for  such  debt  to  the  value  of  the  said  lands,  tenements  and 
hereditaments,  rents  or  profits  so  by  him  aliened  or  made 
over ;  and  executions  may  be  taken  out  on  any  judgment  so 
obtained  against  such  heir  or  devisee,  to  the  value  of  said 
lands,  tenements  and  hereditaments,  rents  and  profits,  out 
of  the  same,  as  if  the  same  were  his  own  proper  debts,  sav- 
ing and  excepting  that  the  lands  and  tenements,  rents  and 
profits,  by  him  b6na  fide  aliened,  before  action  brought, 
shall  not  be  liable  to  such  execution. '  ^  •• 

§  1466.  Liability  of  Heir  or  Devisee  at  Common  Law— At 
common  law  a  devisee  was  not  liable  for  the  debts  of  the 
testator  even  in  respect  to  the  land  devised.  Nor  was  an 
heir  liable  for  the  debts  of  his  ancestor,  in  respect  to  lands 
descended,  except  in  particular  cases ;  such  as  debts  due  on 
specialties,  in  which  the  ancestor  expressly  bound  the  heir, 
and  on  judgments  recovered  against  the  ancestor  and  rec- 
ognizances acknowledged  by  him.  And  where  the  heir  alien- 
ated the  lands  before  suit  brought,  the  creditor  was  with- 
out remedy  against  him. 

But  under  our  statute  the  devisee  has  no  just  claim  to  the 
land  until  the  debts  of  the  testator  are  fully  paid.  Nor  has 
the  heir  any  superior  rights  to  the  lands  of  the  ancestor. 
They  both  acquire  the  land  subject  to  the  payment  of  the 
debts  of  the  former  owner.  They  are  only  entitled  to  the 
surplus  that  remains  after  the  debts  are  discharged.  If 
the  creditor  cannot  obtain  satisfaction  of  his  debt  from 
the  personalty  he  may  resort  to  the  real  estate  in  the  hands 
of  the  heirs  or  devisees,  and  in  case  of  a  bona  fide  alienation 
of  the  same,  suit  may  be  brought  and  he  may  charge  them 
personally  with  its  value.** 

§  1467.  Statutory  Liability  of  Heir  or  Devisee,  a  Cumu- 
lative Remedy — ^In  the  case  of  Crocker  v.  Smith,  10  111.  App. 

95 — Sec.    12,    Ch.    59     (Frauds    &  96 — Ryan  v.  Jones,  15  111.  1. 

Perjuries)   R.  S. 


Conveyances — Title  by  Alienation  1221 

376,  it  was  contended  that  the  plaintiff  had  not  brought  him- 
self within  the  provisions  of  the  Statute  on  Frauds  and 
Perjuries,  and  that  the  statute  worked  a  repeal  of  the  com- 
mon law.  To  which  the  court  replies:  "We  do  not  so  un- 
derstand the  law.  The  remedies  against  heirs  and  devisees 
furnished  by  the  statute,  are  cumulative  in  their  character, 
and  afford  not  only  a  means  for  the  collection  of  many  debts 
and  demands  against  deceased  persons,  for  the  collection  of 
which  no  provision  existed  prior  thereto,  but  also  additional 
means  for  the  collection  of  such  debts  as  were  already  at 
common  law  a  charge  upon  the  heir.  The  purpose  of  the 
statute  was  not  to  change  the  common  law  remedy  then 
existing  for  specialty  creditors,  when  the  ancestor  had  ex- 
pressly bound  the  heir,  but  to  give  additional  remedies,  not 
only  to  them,  but  to  all  creditors  of  the  deceased. '  ^  ^ 

This  is  usually  done,  however,  by  a  proceeding  by  the 
administrator  or  executor  against  the  heirs  and  others  for 
an  order  to  sell  the  lands  of  the  deceased  to  pay  his  debts, 
on  it  being  ascertained  that  the  personal  property  is  insuflB- 
cient  to  do  so. 

The  statute  provides  that  all  demands  against  the  estate 
of  a  deceased  person  not  exhibited  in  the  county  court  within 
two  (now  one)  years  from  the  granting  of  letters  of  admin- 
istration shall  be  forever  barred,  except  as  to  subsequently 
discovered  assets,  not  inventoried  or  accounted  for  by  the 
executor  or  administrator.  But  the  heirs  and  devisees  of  a 
deceased  person  are  liable  to  the  amount  of  property  re- 
ceived by  them  from  the  estate  of  the  deceased  where  the 
cause  of  action  against  the  deceased  did  not  fully  arise  until 
after  the  closing  of  the  estate.** 

But  a  creditor  cannot  maintain  an  action  against  heirs, 
on  the  debt  of  a  deceased  ancestor,  without  also  joining 
the  personal  representative  of  the  deceased  as  a  co-defend- 
ant, except  in  two  cases,  first,  where  a  judgment  has  already 

97 — Crocker  t.  Smith,  10  HI.  App.  98— Dugger  v.  Oglesbj,  99  IlL  405. 

376. 
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been  rendered  against  the  personal  representative,  and  there 
are  no  assets  in  his  hands  for  its  payment;  and,  second, 
where  the  estate  has  not  been  administered  within  one 
year  from  the  death  of  the  ancestor.* 

§  1468.  Pleadings  Against  Heir — In  pleading  the  liability 
of  the  heir  it  is  not  necessary  to  aver  in  the  declaration 
that  the  heir  has  assets  by  descent,  but  it  devolves  upon  him 
to  plead  riens  per  discent} 

§  1469.  Knowledge  of  Coutentft  of  Instrument— Blind  and 
lUiteral  Persons — ^Every  deed  by  which  anything  shall  pass 
from  one  to  another,  where  the  party  executing  it  has 
no  understanding  but  by  hearing  only,  ought  to  be  read 
to  him ;  so  one  who  is  not  lettered  is  reputed  in  law  as  one 
who  cannot  see,  but  hear  only,  and  all  his  understanding  is 
by  hearing,  and  so  a  man  who  is  lettered  and  cannot  see, 
is  taken  in  law  as  a  man  not  lettered,  and,  therefore,  if  a 
man  is  blind  and  the  deed  is  read  to  him  in  any  other  manner 
than  correctly,  he  may  avoid  the  deed,  because  all  his  un- 
derstanding in  such  case  is  by  his  hearing.' 

Where  it  appears  that  the  grantor  could  write,  the  pre- 
sumption is  that  he  could  read  writing,  especially  where 
there  is  nothing  in  the  evidence  to  show  that  he  could  not. 
He  is  deemed  in  law  to  know  the  contents  of  his  deed.* 

§1470.  Constniction  of  Conveyances — The  courts  are 
very  liberal  in  construing  deeds  so  as  to  give  them  effect 
if  possible,  and,  although  intended  to  come  within  one  class, 
if  they  cannot  be  made  to  operate  in  that  form  on  account  of 
some  defect,  they  are  often  found  capable,  and  permitted  to 
accomplish  the  object  of  the  parties,  by  a  construction  that 
brings  them  within  some  other  class  of  deeds  known  to 
the  law.* 

While  obscure  and  indefinite  language  used  in  a  deed  or 

1— Hoffman  v.  Wilding,  85  HI.  453.  4 — Kennedy   v.    Kennery,    194   111. 

2 — Crocker  v.  Smith,  10  111.  App.  346. 

376.  5—2  Wash,  on  Eeal  Prop.  607. 

3— Rockford,  R.  I.  &  St.  L.  R.  R. 
Co.  V.  Shuniek,  65  111.  223. 
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contract  may  be  explained  by  oral  testimony  showing  the 
surrounding  circumstances  of  the  parties,  so  that  it  may 
be  construed  from  the  standpoint  occupied  by  the  parties, 
yet  it  can  never  be  construed  so  as  to  contradict,  change  or 
vary  the  language  used.* 

It  is  well  settled  that  a  written  contract,  unambiguous 
in  its  terms,  cannot  be  varied,  contradicted  or  modified  by 
parol  evidence  of  anything  that  occurred  at  or  prior  to  the 
time  when  such  written  contract  was  executed.  It  is  con- 
clusively presumed  that  the  whole  agreement  of  the  parties 
is  included  in  the  writing.  Nor  can  a  sealed  executory  con- 
tract be  altered,  changed  or  modified  by  parol  agreement.^ 

The  law  presumes,  in  the  absence  of  proof  to  the  con- 
trary, that  a  deed  is  what  it  purports  to  be,  an  absolute 
conveyance;  and  the  burden  of  proof  is  upon  the  party 
claiming  such  an  absolute  deed  to  be  a  mortgage,  to  sustain 
his  claim  by  evidence  sufficient  to  overcome  the  presumption 
of  law.  To  show  that  a  deed  absolute  on  its  face  is  a 
mortgage,  the  evidence  must  be  clear  and  satisfactory,  and 
convincing.  In  order  to  constitute  a  mortgage  there  must 
be  an  ownership  of  the  land  by  the  party  making  the  claim. 
And  also  that  a  debt  existed  between  the  mortgagor  and 
the  alleged  mortgagee.* 

A  construction  which  requires  the  court  to  reject  an  en- 
tire clause  in  a  deed  is  not  to  be  admitted,  except  from  un- 
avoidable necessity.* 

Where  it  is  claimed  that  in  drawing  up  the  deed  under 
which  the  complainants  claim  title  that  the  word  ** heirs'' 
was  used  by  mistake  for  the  word  **  children, ' '  such  a  mis- 
take presents  no  case  for  the  reformation  of  the  deed,  be- 
cause such  a  mistake  is  one  of  law. 

But  in  construing  a  deed  made  to  the  grantee  and  **her 


6 — Seymour  v.  Bowles,  172  111.  521.  8 — Gannon  v.  Moles,  209  111.  180. 

7 — Schneider  v.  Sulzer,  212  111.  87;  9— Eiggin  v.  Love,  72  111.  553. 

Tulluride  Power  Co.  v.  Crane  Co., 
208  HI.  218;  Alschuler  v.  Schiff,  164 
111.  298. 
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minor  heirs,'*  the  word  heirs  will  be  construed  to  mean 
''children"  where  it  appears  on  the  face  of  the  deed  that 
the  ancestor  is  living,  and  thereby  excludes  the  idea  that 
the  word  *' heirs"  was  used  in  its  technical  sense." 

A  deed  made  in  pursuance  with  a  recorded  bond  therefor 
relates  back  to  the  date  of  the  bond  and  conveys  the  title 
as  it  stood  at  the  time  of  the  record  of  the  bond." 

§1471.  Intention  af  Parties  to  Be  Ascertained  ajid  to 
Control — The  legitimate  purpose  of  all  construction  of  a 
contract  or  other  instrument  in  writing,  is,  to  ascertain 
the  intention  of  the  party  or  parties  making  the  same,  and 
when  this  is  determined,  effect  will  be  given  thereto,  unless 
to  do  so  would  violate  some  established  rule  of  property. 
The  nature  and  quantity  of  an  interest  granted  by  a  deed 
are  always  to  be  ascertained  by  the  deed  itself,  and  are  to 
be  determined  by  the  court  as  a  matter  of  law.  The  in- 
tention of  the  parties  will  control  the  court  in  construction 
of  the  deed,  but  it  is  the  intention  apparent  and  manifested 
by  the  deed  construing  each  clause,  word  and  term  involved 
in  construction  according  to  its  legal  import,  and  giving 
to  each  thus  construed  its  legal  effect.  It  is  not  to  be  pre- 
sumed that  parties  use  words  or  terms  in  the  conveyance 
without  intending  some  meaning  should  be  given  to  them, 
or  without  an  intent  that  the  effect  legitimately  resulting 
from  their  use  should  follow ;  hence,  if  it  can  be  done  con- 
sistently with  the  rules  of  law,  that  construction  will  be 
adopted  which  will  give  effect  to  the  instrument,  and  to  each 
word  and  term  employed,  rejecting  none  as  meaningless  or 
repugnant.^' 

In  construing  a  deed  or  conveyance  the  intention  of  the 
grantor  is  to  be  looked  to,  and  it  must  be  found  in  the  deed, 
and  in  doing  so  well  known  rules  of  interpretation  are  ap- 
plied." 

When  used  as  words  of  limitation,  the  words  **  heirs  of 

10 — Seymour  v.  Bowles,  172  111.  521.  12— Lehndorf  v.  Cope,  122  111.  317. 

11— Snapp  V.  Pierce,  24  111.  156.  13— Chapin  v.  Nott,  203  IlL  341. 
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the  body*'  indicate  all  those  persons  who,  upon  the  death 
of  the  immediate  ancestor,  succeed  to  the  estate  from  gen- 
eration to  generation.  If  the  words  are  so  limited  as  not 
to  include  the  whole  line  of  inheritable  succession,  but  only 
to  designate  the  individuals  who  are,  upon  the  death 
of  the  ancestor,  to  succeed  to  the  estate  and  who  are  them- 
selves to  constitute  the  source  of  future  descent,  they  are 
words  of  purchase.  And  when  it  is  manifest  that  the  words 
** heirs  of  the  body''  are  words  of  purchase  they  will  be  so 
held.  Especially  if  they  are  limited  by  the  words,  **  their 
heirs  and  assigns."  So  limited  they  do  not  indicate  de- 
scendants of  the  life  tenant  who  are  to  take  in  succession, 
from  generation  to  generation,  but  only  the  individuals 
who  may  be  his  heirs  at  his  decease,  and  who  themselves 
become  the  ancestors  from  whom  the  succession  is  to  be 
derived  and  from  whom  an  estate  of  fee  simple  will  de- 
scend." 

Where  a  will  gives  an  estate  to  one  during  her  life,  '*and 
to  the  heirs  of  her  body  begotten,  after  her  death,"  the 
gift  is  to  the  class  named  in  the  devise.  And  where  the 
life  estate  is  at  an  end,  the  ** heirs  of  her  body,"  living 
at  the  death  of  the  testator,  take  their  devise,  not  as  the 
heirs  of  the  life  tenant  generally,  but  by  virtue  of  the  orig- 
inal gift  to  them  as  a  class,  to  be  ascertained  when  the 
will  took  effect.    That  is  on  the  death  of  the  testator.^* 

The  grant  in  a  deed  was  to  **John  E.  Leinweber  and 
Elizabeth  Leinweber  for  and  during  the  natural  life  of  the 
former  only,  and  for  and  during  the  widowhood  of  the 
latter  as  a  widow  of  said  John  E.  Leinweber  only,  in  case 
she  survive  him,  with  remainder  over  to  the  children  and 
their  descendants  of  the  said  John  E.  Leinweber  upon  the 
decease  of  both  of  said  grantees  as  well  as  upon  the  de- 
cease of  John  E.  Leinweber  and  the  remarriage  of  said 
Elizabeth  Leinweber. ' '    It  was  considered  by  the  court  that 

14 — ^Aetna  Lw  I.  Co.  v.  Hoppin,  249  15 — ^Lancaster  v.  Lancaster,  187  111. 

HI  406.  540. 


1226  The  Law  of  Real  Property — ^Illinois 

the  words  **aiid  their  descendants"  were  words  of  pur- 
chase^  and  being  words  of  purchase  it  was  possible  for  the 
descendants  of  the  children  to  take  concnrrently  with  their 
parents  or  in  substitution  of  deceased  parents.  Unless  the 
instrument  creating  the  estate  indicates  a  contrary  inten- 
tion, the  weight  of  authority  seems  to  be  that  in  a  grant 
to  several  and  their  descendants,  the  descendants  would 
take  by  way  of  substitution,  only,  and  not  in  competition 
with  their  parents  living  at  the  time  of  distribution.  As 
the  children  were  to  take  in  substitution  the  remainders 
vested  in  the  children  of  John  E.  Leinweber  in  being  at 
the  time  the  deed  was  made,  subject  to  reduction  on  the 
birth  of  another  child,  and  further  subject  to  defeasance 
by  death,  during  the  lifetime  of  John  E.  Leinweber,  of  any 
remainderman  leaving  descendants,  in  which  case  the  de- 
scendants would  take  their  deceased  ancestor's  share." 

§  1472.  Ambiguous  Instruments  Construed  Most  Strongly 
Against  the  Grantor — ^Where  a  deed  is  so  drawn  that  some 
will  read  it  one  way  and  some  another,  it  is  a  well  estab- 
lished rule  that  that  meaning  shall  be  adopted  which  is  ad- 
verse to  the  interest  of  the  grantor." 

§  1473.  Punctuation  Not  Regarded  in  Construing  Instru- 
ments— ^It  is  one  of  the  rules  in  construing  deeds,  that  no 
regard  is  to  be  paid  to  punctuation;  so,  the  omission  of  a 
comma,  or  a  semi-colon  after  what  apparently  is  regarded 
as  the  first  call,  is  of  no  moment." 

§1474.  Presumption  Where  Father  and  Son  Have  the 
Same  Name — ^It  will  imdoubtedly  be  presumed  that  the 
name  mentioned  in  the  conveyance  is  that  of  the  father,  in- 
stead of  the  son,  where  the  father  and  son  have  the  same 
name,  and  where  such  a  conveyance  is  made,  leaving  it  un- 
certain on  the  face  of  the  deed  whether  the  grant  is  to  the 

16 — Pohlman  v.  Leinweber,  288  111.  18 — ^Vinson  v.  Vinson,  4  111.  App. 

58.  138. 

17 — Alton  V.  Illinois  Trans.  Co.,  12 
HI.  38;  Vinson  v.  Vinson,  4  111.  App. 
138. 
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father  or  to  the  son,  the  law  will  presume  that  the  father 
w^as  intended  as  the  grantee,  in  the  absence  of  proof  to 
the  contrary.  But  such  presumption  may  be  overcome  by 
proof." 

Where  there  is  nothing  on  the  face  of  the  deed  to  show 
that  the  grantor  and  the  grantee  are  father  and  son,  except 
that  their  surnames  are  alike,  such  relation  will  not  be  pre- 
sumed to  exist,  as  against  innocent  third  parties,  for  the 
purpose  of  defeating  such  deed.*^ 

§  1475.  Rights  of  Grantee  Limited  to  Estate  Orazited— 
Where  the  privilege  of  mining  coal  under  a  certain  de- 
scribed piece  of  land  is  granted  by  a  deed,  after  the  coal 
has  been  removed  the  grantee  has  no  further  rights  under 
the  deed.  A  clause  in  a  deed  conferring  the  privilege  of 
mining  coal  can  mean  nothing  more  nor  less  than  the  right 
is  conferred  to  enter  into  the  tract  named  and  remove  the 
coal,  but  when  the  coal  is  removed,  the  right  conferred  will 
cease  to  exist.*^ 

§  1476.  Latitude  Allowed  in  Construction  of  Wills — ^More 
latitude  is  given  to  the  construction  of  wills  than  to  deeds, 
and  there  is  the  highest  authority  for  saying,  to  effect  the 
clear  intention  of  the  testator,  the  words  ** heirs,''  "issue,*' 
** children,"  may  be  used  interchangeably.^ 

§  1477.  Conveyances  Testamentary  in  Character— A  deed 
which  attempts  to  make  a  testamentary  disposition  of  prop- 
erty, that  is,  which  is  not  to  take  eflfect  until  after  the  death 
of  the  grantor,  without  complying  with  provisions  of  the 
Statute  of  Wills,  is  void.** 

A  deed  or  other  instrument  in  writing  cannot  pass  title 
to  property  as  a  will,  unless  it  is  signed  and  witnessed  as 
required  by  the  statute  of  wills.** 

The  law  is  well  settled  that  if  the  intended  disposition 

19— Doty  V.  Doty,  159  111.  46.  22— Butler  v.  Huestis,  68  111.  594. 

20— Weber  v.  Chicago  &  W.   I.  R.  23— Wilson  v.  Wilson,  158  111.  567. 

R  Co.,  246  lU.  464.  24— Kelly  v.  Parker,  181  111.  49. 

21— Sholl  V.  German  Coal  Co ,  139 
IlL  21. 
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of  the  property  is  of  a  testamentary  character,  and  not  to 
take  effect  in  the  grantor's  lifetime,  but  is  ambulatory  till 
his  death,  such  disposition  is  not  operative  unless  it  be  de- 
clared in  writing,  in  strict  conformity  with  the  statutory 
enactments  regarding  the  making  of  wills.** 

Where  it  clearly  appears  that  the  grantor  did  not  under- 
stand that  he  had  surrendered  dominion  over  the  property 
to  the  grantee  so  long  as  the  grantor  should  live,  and  that 
the  deed  was  only  made  so  that  the  grantee  should  carry 
out  the  wishes  of  the  grantor,  and  he  subsequently  sought 
to  change  the  beneficiaries  of  his  bounty,  then  the  court 
will  view  the  disposition  of  the  property  as  testamentary 
in  character.*® 

So  where  a  deed  purports  to  convey  to  the  grantee  the 
land  described  *'from  and  after  the  death  of  the  grantor" 
amounts  to  a  testamentary  disposition  of  the  property, 
unless  delivery  is  actually  made  and  the  act  of  delivery  ac 
companied  with  such  words  or  act  as  clearly  manifested 
an  intention  that  the  deed  become  at  once  operative  and 
effectual  to  pass  title  to  the  land.*'' 

Where  deeds  are  made  with  the  understanding  that  if 
the  grantor  dies  first  they  were  to  be  recorded,  but  if  the 
grantee  died  first  they  were  to  be  destroyed,  it  was  held 
that  the  transaction  was  testamentary  in  character,  and 
the  deeds  were  not  so  delivered  as  to  pass  the  title  to  the 
premises  therein  described.** 

A  testamentary  disposition  of  property  is  ambulatory 
until  the  death  of  the  testator,  when  it  takes  effect.** 

§  1478.  Conveyanoes  Not  Testamentary  in  Character-— It 
is  only  where  the  deed  is  not  delivered  by  the  grantor  in  his 
lifetime  that  it  can  be  said  to  be  testamentary  in  its  charac- 
ter, and  the  fact  that  a  life  estate  is  reserved  by  the  gran- 
tor, or,  without  such  reservation,  that  he  is  permitted  to 

25— Benner  v.  Bailey,  234  111.  7P.  28— Elliott  v.  Murray,  225  111.  107 ; 

26— Oswald    v.    Caldwell,    225    111.  Russell  v.  Mitchell,  223  IlL  438. 

224.  29— Blackmail  v.  Preston,  123  111. 

27— Noffts  V.  Noffts,  290  111.  36.  381. 
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retain  possession  and  control  of  the  premises  and  receive 
the  rents,  issues  and  profits  during  his  lif  etimey  even  though 
the  deed  is  found  in  his  possession  after  his  death,  cannot 
render  the  instrument  testamentary  in  character.'* 

If  the  deed  purports  to  convey  the  present  estate,  a 
verbal  agreement  by  which  the  grantor  retains  possession, 
with  a  right  to  the  rents  and  profits,  does  not  make  the 
deed  testamentary,  for  the  reason  that  it  is  not  subject  to 
revocation  as  in  case  of  a  will.'^ 

Since  the  act  abolishing  the  livery  of  seizin,  the  question 
as  to  whether  or  not  a  deed  or  conveyance  reserving  to 
the  grantor  a  life  estate  and  giving  and  granting  to  the 
grantee  an  estate  in  fee  is  a  testamentary  devise  has  been 
frequently  presented.  The  rule  is  well  established,  a  con- 
veyance of  real  estate  delivered,  but  not  to  take  effect  or  be 
recorded  until  the  death  of  the  grantor,  is  good  and  valid 
without  the  creation  of  an  intermediate  estcte  to  support 
it,  and  such  an  instrument  cannot  be  held  to  be  one  in  the 
nature  of  a  testamentary  devise,  or  disposition  of  prop- 
erty.** 

A  deed  containing  granting  words  in  presenti,  and  pur- 
porting to  convey  the  premises  mentioned  therein  at  tlie 
time  the  instrument  is  executed,  is  not  testamentary  in  its 
character  because  of  reservations  therein  and  trusts  and 
conditions  in  respect  to  the  use  of  the  property  during  the 
life  of  the  grantor .•• 

A  clause  in  a  deed  which  expressly  recognizes  the  title 
to  be  in  the  grantees,  with  a  restriction  on  their  right  to 
convey  or  incumber  during  the  lifetime  of  the  grantor 
without  his  consent,  was  held  not  to  be  testamentary  in 
character.** 

A  testator  executed  his  will  in  1893,  by  which  he  dis- 


32 — ^Latimer   v.    Latimer^    174    111. 
418. 
33— Kelly  v.  Parker,  181  HI.  49. 
Aekman  y.  Potter,  239  HI.  578.  34— White  v.  Willard,  232  111.  464. 

31— Craig  v.  Bupeke,  274  HL  626. 


30 — Spencer  t.  Bazor,  251  111.  278 
Potter  V.  Barrenger,  236  IlL  224 
Harshberger  v.  QarroU,  163  IlL  636 
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posed  of  his  entire  estate.  In  1902,  he  executed  a  deed  to 
his  sister  for  the  expressed  consideration  of  $11,500,  which 
contained  this  clause:  **The  grantor  reserving,  however, 
a  life  interest  in  and  to  the  above  described  tract  of  land. 
And  it  is  agreed  and  understood  by  and  between  the  parties 
hereto,  that  the  consideration  in  this  deed  mentioned  is  to 
be  deducted  from  the  grantee's  share  of  the  grantor's  es- 
tate, be  said  share  more,  otherwise,  if  less,  according  to 
the  will  of  said  grantor."  It  was  urged  against  the  deed 
that  if  it  were  otherwise  valid,  the  conveyance  was  a  testa- 
mentary document,  and  void,  for  the  reason,  that  the  exe- 
cution of  the  deed  amounted  to  an  attempted  revocation  of 
the  residuary  clause  of  the  will  so  far  as  the  real  estate 
described  in  the  deed  was  concerned,  and  that  such  revoca- 
tion could  not  be  accomplished  by  a  deed.  In  answer  to  this 
the  court  says  that  if  the  deed  was  otherwise  valid,  it  con- 
veyed an  immediate  interest  in  an  estate  in  lands  to  the 
grantee.  By  it  she  would  then  acquire  a  vested  remainder 
in  fee,  subject  to  the  life  estate  of  the  grantor.  The  re- 
moval of  the  real  estate,  which  it  conveyed,  from  the  opera- 
tion of  the  will  of  the  deceased,  and  the  method  provided 
for  the  payment  of  the  consideration,  or  the  satisfaction 
of  the  liability  of  the  grantee  for  the  consideration,  did 
not  alter  the  situation.  The  instrument  was  not  testamen- 
tary in  its  character.'* 

A  grantor  made  a  deed  by  which  he  conveyed  and  war- 
ranteed  to  the  grantee  certain  lands,  but  which  contained 
this  reservation:  **The  grantor  reserves  to  himself  and 
his  wife  the  use  and  occupation  of  said  lands  as  their  home- 
stead for  and  during  their  natural  lives  and  during  the  life 
of  the  survivor  of  them,  and  also  all  the  rents,  issues  and 
profits  thereof  during  their  natural  lives  and  during  the 
life  of  the  survivor  of  them.  It  being  expressly  under- 
stood and  agreed  by  the  parties  hereto  that  the  said  gran- 
tee, who  is  the  grandson  of  the  grantors,  shall  live  with 

35— Seaton  t.  Lee,  221  111.  282. 
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them  as  a  son,  aid  and  assist,  care  for  in  sickness  and  old 
age,  as  a  son  should,  the  said  grantors,  and  at  the  death 
of  the  survivor  of  said  grantors  the  title  and  interest  in 
said  lands  shall  vest  absolute  in  said  grantee,  but  not  be- 
fore. ^  * 

It  was  contended  that  this  deed  was  void  because  it  was 
testamentary  in  its  character,  and  was  not  attested  by  two 
witnesses  as  required  by  the  statute  of  wills.  In  this  re- 
gard it  is  said  the  reservation  by  the  grantor  out  of  the 
estate  granted  a  life  estate  for  himself  and  his  wife,  and 
the  survivor  of  them,  showed  that  he  understood,  that  but 
for  the  reservation  the  title  at  the  delivery  of  the  deed 
would  fully  vest  in  the  grantee,  both  the  right  of  posses- 
sion and  the  legal  title ;  and  so  long  as  the  reservation  was 
not  as  broad  as  the  grant,  it  is  plain  that  the  grantor  must 
have  understood  that  notwithstanding  the  reservation,  there 
was  an  interest  in  the  property  upon  which  the  granting 
clause  could  operate.  As  to  the  provision  that  '*at  the 
death  of  the  survivor  of  said  grantors  the  title  and  interest 
shall  vest  absolute  in  said  grantee,  and  not  before,*^  it  is 
obvious  that  the  grantor  did  not  regard  this  as  testamen- 
tary. Had  he  so  regarded  it  there  would  have  been  no 
reason  for  the  language  in  the  earlier  part  of  the  deed 
reserving  the  life  estate.  Two  things  at  least  the  grantor 
clearly  perceived  in  making  and  delivering  this  instrument 
to  his  grandson :  First,  the  interest  which  he  kept  for  him- 
self and  wife;  and  second,  the  interest  which  he  intended 
for  the  grantee  in  the  deed,  and  the  same  instrument  was 
used  to  fix  these  interests.  In  the  judgment  of  the  court 
the  instrument  was  a  deed.*^ 

In  a  voluntary  deed  of  settlement  made  by  the  grantor 
and  his  wife  to  their  sons,  the  following  reservation  was 
inserted:  **But  the  grantors  herein  hereby  expressly  re- 
serve the  use  and  absolute  control  of  said  premises  for  and 

35— Venters   v.   Wickens,    224   111. 
569. 
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during  the  period  of  their  natural  lives,  and  the  title  of 
said  grantees  as  joint  tenants,  in  equal  parts,  in  said  land 
shall  become  absolute  only  on  the  death  of  said  Charles  H. 
Willard  and  Ruth  A.  WiUard,  or  the  survivor  of  either  of 
them."  It  was  contended  that  the  deed  was  testamentary 
in  character,  and,  therefore,  void  because  not  executed 
in  conformity  with  the  statute  of  wills. 

The  court  says:  ** While  it  is  not  necessary  to  deter- 
mine whether  the  estate  to  the  grantees  is  a  vested  re- 
mainder in  fee,  or  contingent  upon  the  grantees  surviving 
their  parents,  we  are  inclined  to  the  opinion  that  a  fair 
construction  of  the  clause  would  give  the  grantees  a  vested 
estate  in  remainder.  There  can  be  no  doubt  about  this 
view  were  it  not  for  the  survivorship  clause  in  regard  to 
the  grantees.  The  use  of  the  word  ** absolute*'  in  refer- 
ence to  the  title  that  the  grantees  are  to  have,  seems  to 
imply  that  the  grantees  were  to  take  a  title  presently,  but 
that  such  title  should  not  be  perfect,  but  would  become 
so  on  the  death  of  the  grantors.  The  thing  that  was  to  be 
united  with  the  title  of  the  grantees  on  the  death  of  the 
grantors,  and  by  which  it  would  ** become  absolute,'*  was, 
the  '  *  use  and  absolute  control  of  said  premises, ' '  which  was 
expressly  reserved  to  the  grantors  during  their  natural 
lives.'*' 

Although  a  deed  may  in  terms  state  that  it  is  made  in 
lieu  of  a  will,  yet  such  a  statement  would  not,  of  itself, 
render  the  deed  void  as  a  testamentary  instrument.  Such 
a  statement  has  never  been  held  to  render  an  otherwise 
valid  instrument  void  as  a  testamentary  disposition  of  prop- 
erty. Where  the  instrument  contains  all  of  the  requisites 
to  constitute  a  valid  conveyance  of  real  estate  under  our 
statute, — a  grantor  and  grantee,  coupled  with  a  valid  con- 
sideration and  apt  words  of  conveyance,  and  is  duly  exe- 
cuted, acknowledged  and  delivered  as  required  by  law,  this 
is  sufficient.'* 

37— White  v.  Willard,  232  HI.  464^  38— Young  v.  Payne,  283  HL  649. 
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A  deed  executed  by  a  grantor  and  delivered  to  a  third 
person  with  instructions  to  deliver  it  to  the  grantee  on 
the  death  of  the  grantor,  the  provision  fixing  the  time  when 
the  grantee  was  to  come  into  the  actual  enjoyment  and  pos- 
session of  the  land  did  not  make  the  deed  testamentary  in 
character.  The  deed  operates  as  a  present  conveyance  of 
a  remainder  after  tjie  death  of  the  grantor  and  required 
no  intermediate  estate  to  support  the  remainder.** 

§  1479.  Power  of  Revocation  in  Deed— A  grantor  made  a 
deed  of  trust  conveying  certain  property  to  a  trustee  to 
be  held  and  managed  by  him  for  the  benefit  of  the  children 
of  the  grantor.  The  instrument  gave  no  right  of  control 
to  the  grantor  of  any  of  the  property  conveyed  or  even 
the  right  to  direct  the  management  or  enjoyment  of  the 
estate,  but  it  contained  a  power  of  revocation  in  the  grantor. 
This  character  of  a  deed,  with  such  a  power  of  revocation, 
has  long  been  recognized  by  our  law  as  a  proper  mode  of 
an  ancestor  deeding  his  property  to  his  children  and  in 
protecting  them  in  the  use  and  enjoyment  of  the  same.  All 
well  skilled  and  far  seeing  attorneys  advising  for  the  bene- 
fit of  their  clients  usually  suggest  the  insertion  of  such  a 
clause  of  revocation  and  no  court  has  ever  declared  that 
such  a  deed  is  testamentary  in  character  or  is  to  be  held 
to  take  effect  only  after  death,  by  reason,  alone,  of  such  a 
clause  of  revocation.  In  fact  it  is  not  possible  for  such  a 
clause  to  have  such  effect.  As  a  matter  of  fact,  such  a  deed 
takes  effect  at  once  and  continues  in  full  force  and  effect 
until  actually  revoked.  If  revoked,  it  can  only  be  revoked 
during  the  lifetime  of  the  grantor  and.  if  he  does  not  call 
into  effect  such  power  of  revocation  during  his  lifetime  it 
continues  in  full  force  and  effect  forever  after  his  death. 
If  he  revokes  the  deed  under  such  power  of  revocation 
the  deed  becomes  a  nullity,  and  the  title  will  be  reinvested 
in  the  grantor  by  a  deed  of  reconveyance  by  the  trustee. 

39 — ^Bullard  v.  Snedmeier,  291  111. 
400. 
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The  latter  clause  of  this  sentence  in  the  opinion  was 
doubtless  added  because  the  deed  of  trust  contained  the 
expression,  **and  in  case  of  such  revocation  said  trust  es- 
tate, or  the  portion  thereof  so  revoked,  shall  be  conveyed 
by  the  trustee  to  the  settler  to  be  held  by  him  as  his  sole 
and  absolute  property  and  discharged  of  the  trust  declared 
in  said  trust  agreement. "  *• 

§1480.  Titles  Affected  by  Estoppel— -Introduction- 
Titles  are  frequently  affected  by  the  law  of  estoppel,  and 
it  is  proper  that  they  should  be  considered  here.  But  it 
cannot  be  expected  that,  in  a  work  of  this  kind,  anything 
more  than  a  cursory  view  should  be  taken  of  them.  The 
law  in  regard  to  them  is  applicable  both  at  law  and  in 
equity,  although  the  rules  in  regard  to  them  may  be  differ- 
ent in  one  case  than  they  are  in  the  other.  Or,  more  prop- 
erly speaking,  the  rules  appertaining  to  them  which  may 
apply  in  equity  have  no  application  in  some  cases  at  law. 

§  1481.  Estoppel  Defined— An  estoppel  may  generally  be 
defined  to  be  the  preclusion  of  a  person  from  asserting  or 
calling  in  question  a  fact  which  by  his  previous  acts,  alle- 
gations or  denials,  on  his  part,  or  on  the  part  of  those 
under  whom  he  claims,  or  by  a  proper  adjudication  upon  his 
rights,  the  contrary  of  which  has  been  alleged,  denied  or 
adjudicated. 

§1482.  Equitable  EstoppelSr— Pomeroy  in  his  Equitable 
Jurisprudence,  draws  a  distinction  between  legal  and  equi- 
table estoppels  and  gives  the  definition  of  equitable  estop- 
pels :  Equitable  estoppel  is  the  effect  of  the  voluntary  con- 
duct of  a  party  whereby  he  is  absolutely  precluded  both  at 
law  and  in  equity,  from  asserting  rights  which  might  other- 
wise have  existed,  either  of  property,  or  of  remedy,  as 
against  another  person  who  has  in  good  faith  relied  upon 
such  conduct;  and  has  been  led  thereby  to  change  his  po- 
sition for  the  worse,  and  who  on  his  part  acquires  some  cor- 

40 — People  v.  Northern  Trust  Co., 
289  HI.  475. 
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responding  right,  either  of  property,  of  conduct,  or  of 
remedy.** 

§  1483.  Origin  of  Equitable  Estoppel — ^In  considering  the 
origin  of  equitable  estoppel  the  learned  author  says : 

**  Equitable  estoppel,  in  the  modem  sense,  arises  from 
conduct  of  the  party,  using  that  word  in  its  broadest  mean- 
ing, as  including  his  spoken  or  written  words,  his  positive 
acts,  and  his  silence  or  negative  omission  to  do  anything. 
Its  foundation  is  equity  and  good  conscience.  Its  object 
is  to  prevent  unconscionable  and  unequitable  assertion  or 
enforcement  of  claims  or  rights  which  might  have  existed 
or  been  enforced  by  other  rules  of  law,  unless  prevented 
by  the  estoppel,  and  its  practical  effect  is,  from  motives  of 
equity  and  fair  dealings  to  create  and  vest  opposite  rights 
in  the  party  who  obtains  the  benefit  of  the  estoppel.  The 
doctrine  of  equitable  estoppel  is  pre-eminently  a  creature 
of  equity.  It  has,  however,  been  incorporated  into  the 
law,  and  is  constantly  employed  by  courts  of  law  at  the 
present  day  in  the  decision  of  legal  controversies.  Pre- 
serving its  original  character,  and  depending  upon  equi- 
table principles,  it  is  administered  in  the  same  manner,  and 
in  conformity  with  the  same  rules,  by  courts  both  of  law 
and  equity.**** 

The  doctrine  of  equitable  estoppel  proceeds  on  the  theory 
that  a  party  is  forbidden  to  set  up  his  legal  title,  because 
he  has  so  conducted  himself  in  regard  to  the  property  that 
to  do  it  would  be  contrary  to  equity  and  good  conscience. 

When  the  foundation  of  the  estoppel  insisted  upon  is 
silence,  and  an  omission  to  give  notice  of  one's  rights,  the 
rule  is,  the  party  relying  on  the  same  must  not  have  had  the 
means  of  ascertaining  the  true  state  of  the  title  by  refer- 
ence to  the  public  records.  They  are  supposed  to  show  the 
true  state  of  the  title.** 

If  a  parol  agreement,  even  though  it  be  without  considera- 

41—2  Pomeroy's  Equity,  See.  804.  43 — Thor  v.  Oleson,  125  111.  365. 

42 — 2  Pomeroy's  Equity,  Sec.  802. 
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tion,  has  been  executed,  and,  by  means  thereof,  one  of  the 
parties  has  been  led  into  a  line  of  conduct  which  would  be 
prejudicial  to  his  interest  if  the  parol  agreement  were  not 
enforced,  an  equitable  estoppel  will  arise  in  his  favor.  So 
where  one  of  the  parties  to  an  agreement  under  seal,  by 
parol,  waives  his  right  thereunder  and  accepts  other  con- 
siderations therefor,  he  will  be  estopped  from  demanding  a 
performance  of  the  sealed  agreement.** 

If  the  party  in  possession  of  land  is  aware  that  a  third 
party  claims  to  own  the  land  and  has  exhibited  evidence  of 
title  thereto  to  the  purchaser,  and  stands  silently  by  and 
sees  the  purchaser  buy  it,  under  the  impression  that  he  is 
getting  a  good  title  to  the  land,  the  court  will  not  allow 
him  to  set  up  a  claim  he  had  thus  fraudulently  concealed- 
Then  it  might  be  said  that  he  kept  silent  when  equity  re- 
quired him  to  speak,  and  not  having  spoken  when  he  ought 
to  have  spoken,  equity  will  command  him  to  keep  silent.** 

Where  there  was  no  fraudulent  purpose  in  the  party 
acting,  and  no  change  in  the  position  or  conduct  of  the 
other  party  in  consequence  thereof  the  doctrine  of  estop- 
pel does  not  apply.  The  doctrine  of  estoppel  in  pais,  or 
equitable  estoppel,  is  based  upon  a  fraudulent  purpose  and 
a  fraudulent  result.  If,  therefore,  the  element  of  fraud 
is  wanting,  there  is  no  estoppel,  there  must  be  deception 
and  a  change  of  conduct  in  consequence,  in  order  to  estop 
a  party  from  showing  the  truth.*® 

It  is  not  permissible,  in  an  action  in  ejectment,  to  invoke 
estoppel  in  pais  in  order  to  defeat  the  legal  title  to  land. 
Estoppel  in  pais  is  only  available  in  equity.  It  is  a  prin- 
ciple recognized  in  equity  only.*''^ 

A  party  who  has  parted  with  all  his  interest  in  real  es- 
tate cannot  defeat  the  title  of  his  innocent  grantee  by 
making  statements  or  admissions  in  disparagement  of  the 

44— Worrell  v.  Forsythe,  141  111.  22.  47— Linnertz    v.    Dorway,    175   111. 

45— Dyer  v.  Martin,  5  111.  146.  508 ;   Wakefield  v.  Van  Tassell,  202 

46— Gillispie   v.    GUlispie,   159   111.  IlL  41. 
84. 
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title  thereto  after  he  has  parted  with  all  his  interest  in  the 
land.** 

It  is  a  familiar  rule  that  the  statements  of  a  grantor^ 
made  after  the  execution  of  the  deed,  are  inadmissible  for 
the  purpose  of  invalidating  the  deed.  No  parol  declaration 
made  by  such  grantor  is  admissible  for  that  purpose.** 

A  partner,  declaring  at  the  time  the  mortgage  was  made 
by  his  co-partner,  that  his  co-partner  was  the  owner  of  the 
property  and  that  he  had  no  interest  in  it,  is  estopped  from 
claiming  the  property  as  partnership  property,  and  a  judg- 
ment creditor,  having  notice  thereof,  is  bound  by  such  es- 
toppel.** 

It  is  not  necessary  to  the  application  of  the  doctrine  of 
equitable  estoppel,  that  there  should  be  a  fraudulent  intent 
on  the  part  of  the  party  making  the  statement  or  repre- 
sentation. It  is  enough  if  there  would  be  a  fraudulent 
effect  from  the  evidence  attempted  to  be  set  up.  The 
doctrine  of  equitable  estoppel  arises  and  is  applied  when 
that  which  would  perpetuate  a  gross  fraud  and  injustice 
is  sought  to  be  brought  forward. 

The  rule  in  regard  to  equitable  estoppel  applies  where 
the  land  owner  has  been  active  and  encouraged  and  induced 
the  other  party  to  act  to  his  disadvantage." 

§  1484.  EstoppelB  in  Their  Nature  of  Three  Kinds— It  is 
to  be  observed  that  estoppels  are  of  three  kinds  in  regard 
to  their  nature,  viz.:  They  are  (1)  by  matter  of  record; 
(2)  by  matter  in  writing  (deed)  and  (3)  by  matter  in  pais. 

Estoppels  hy  matter  of  record  are  such  as  arise  from  the 
adjudication  of  a  competent  court.  Judgments  of  courts 
of  record  and  decrees  and  other  final  determinations  of 
ecclesiastical,  marine,  and  military  courts  work  an  estoppel. 

Estoppel  hy  deed  are  such  as  arise  from  the  provisions 
of  a  deed.    It  is  a  general  rule  that  a  party  to  a  deed  is 

4a— Holton  V.  Bunker,  198  111.  407.  51— HUl   v.    Blaekwelder,    113    111. 

49— Shea  ▼.  Murphy,  164  111.  614.       283. 
50 — Cross  V.  Weare  Com.  Co.,  153 
111.  499. 
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estopped  from  denying  anything  stated  therein,  which  has 
operated  upon  the  other  party,  as  the  inducement  to  ac- 
cept and  act  under  the  deed.  To  constitute  an  estoppel, 
the  deed  must  be  good  and  valid  in  its  form  and  execution. 
It  is  said  that  an  estoppel  of  this  kind  must  convey  no 
title  which  the  warranty  of  title  can  operate  in  case  of 
covenant,  they  affect  only  the  parties  and  privies  in  blood, 
law  or  estate,  and  they  must  be  reciprocal. 

The  doctrine  of  estoppel  as  applied  to  the  administra- 
tion of  justice  is  that  one  may  have  what,  according  to  the 
understanding  of  the  parties,  he  bought  and  paid  for." 

In  relation  to  the  title  to  land,  an  estoppel  by  deed  arises 
where  there  is  in  the  deed  an  express  or  implied  representa- 
tion that  the  grantor,  at  the  time  of  his  conveyance,  was 
possessed  of  the  title  which  his  deed  purports  to  convey. 
If  there  is  such  a  representation,  and  it  is  false,  whether 
he  has  committed  a  fraud,  or  is  acting  under  an  honest 
belief,  he  is  estopped  from  denying  that  he  has  title ;  he 
could  not,  by  setting  it  up,  defeat  his  own  grant.  It  is  un- 
important to  notice  the  difference  of  opinion  in  the  books, 
as  to  whether  the  covenants  operate  to  convey  or  transfer 
the  after  acquired  title  or  whether  the  title  remains  in  the 
grantor  by  estopping  him  from  asserting  title  contrary  to 
his  deed.  Nor  whether  it  is  important  that  section  7, 
chapter  30,  of  the  revised  statutes  is  declaratory  of  the 
common  law,  or  changes  the  same  in  any  respect.  This 
statute  applies  only  to  deeds  which  purport  to  convey  an 
estate  in  fee. 

A  conveyance  warranty  deed  by  one  not  having  title  is 
made  as  valid  to  pass  an  after  acquired  title  as  if  the 
grantor  had  the  legal  title  at  the  time  of  the  conveyance.*' 

Where  a  party  conveys  land  by  a  deed  with  full  cov- 
enants of  warranty,  and  before  action  is  brought  on  the 
covenant,  the  owner  of  the  outstanding  title  conveys  it  to 

52 — ^Bennett  v.  Waller,  23  Til.  97;  53 — Guertin  v.  Mombleaii,  144  111. 

Holbrook  v.  Debo,  99  111.  372.  32 ;  Hill  v.  Blackwelder,  113  111.  283. 
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the  grantor,  the  effect  of  the  latter  conveyance  is  to  vest, 
by  virtue  of  the  statute  and  by  way  of  estoppel,  the  legal 
title  in  such  grantee.** 

§  1485.  Estoppels  in  Pais  are  such  as  arise  from  the  acts 
and  declarations  of  a  person  by  which  he  induces  another 
to  alter  his  position,  injuriously  to  himself.  This  prin- 
ciple has  been  applied  to  cases  of  dedication  of  lands  to  a 
public  use,  and  where  the  owner  stands  by  and  sees  land 
improved  and  sold  without  making  known  his  claim.*' 

§1486.  Estoppel  Applicable  to  Municipalities— While 
the  statutes  of  limitation  may  not  be  invoked  against  a 
municipality  in  regard  to  the  public  property,  yet  the 
doctrine  of  equitable  estoppel  is  sometimes  applied  to  them. 
But  in  order  to  estop  the  city  authorities  from  reclaiming 
a  portion  of  a  street  which  has  been  enclosed  by  an  abut- 
ting owner  with  his  lot,  it  must  appear  not  only  that  the 
city  authorities  have  ceased,  for  a  long  time,  to  exercise 
control  over  such  portion,  and  that  by  reason  thereof  the 
owner  has  been  induced  to  believe  the  strip  to  have  been 
abandoned,  and  he  has  erected  expensive  structures  and 
improvements  thereon. 

§  1487.  Liens  on  Lands — It  might  not  be  out  of  place  here 
also  to  slightly  refer  to  the  general  subject  of  liens  on 
lands.  The  law  provides,  in  a  number  of  cases,  for  liens 
on  lands,  such  as  judgments,  mechanics,  indebtedness,  ven- 
dors and  others.  But  these  are  so  vast  and  important 
that  many  able  volumes  on  each  of  them  have  been  written, 
and  it  would  not  be  in  harmony  with  the  intention  of  this 
work  to  refer  to  them  other  than  in  a  cursory  manner. 

§  1488.  Judgment  Liens — Under  the  statute  a  judgment 
of  a  court  of  record  is  a  lien  on  the  real  estate  of  the  person 
against  whom  it  is  obtained  situated  within  the  county  for 
which  the  court  rendering  the  judgment  is  held,  from  the 

54— Wadhams  v.  Swan,  109  111.  47;  55— Douvier's  Die.  541. 

Lewis  V.  Pleasants,  143  111.  271 ;  Owen 
V.  Brookport,  208  111.  35. 
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time  the  same  is  rendered  or  revived  for  the  period  of 
seven  years  and  no  longer.  And  upon  the  filing  in  the  office 
of  the  clerk  of  any  court  of  record  in  any  county  in  this 
state,  of  a  transcript  of  a  judgment  or  decree  rendered  in 
any  other  county  of  this  state,  such  judgment  shall  have 
the  like  force  and  effect,  and  shall  be  a  lien  upon  the  real 
estate  of  the  party  against  whom  the  same  may  be  ob- 
tained in  said  county  where  filed.  But  unless  execution  is 
issued  on  such  judgments  within  one  year  from  the  time 
the  same  became  a  lien  it  shall  thereafter  cease  to  be  a 
lien.*^ 

And  when  it  shall  appear  by  the  return  of  an  execution 
issued  by  a  justice  of  the  peace  that  the  defendant  has 
not  personal  property  sufficient  to  satisfy  the  judgment 
and  it  is  desired  by  the  plaintiff  to  have  satisfied  out  of 
real  property  it  shall  be  lawful  for  the  justice  of  the  peace 
to  certify  to  the  clerk  of  the  circuit  court  of  the  county 
a  transcript  of  his  judgment  and  thereupon  the  same  shall 
have  the  same  force  and  effect  of  a  judgment  of  the  circuit 
court.*'' 

All  persons  are  required  to  take  notice  of  the  judgments 
of  courts  of  record,  and  when  dealing  with  property  sub- 
ject to  the  liens  of  such  judgments  they  are  bound  thereby 
whether  in  fact  they  have  such  knowledge  or  not.** 

The  rule  is  a  familiar  one,  that  judgments  become  liens 
on  the  real  estate  of  the  defendant  in  the  order  in  which 
they  are  rendered.** 

§  1489.  Judgment  on  Constructive  Notice — ^Where  a  de- 
fendant is  brought  into  court  by  constructive  notice,  and 
has  received  no  notice  in  writing  of  the  existence  of  a 
decree  against  him,  as  authorized  by  the  statute,  such  de- 
cree is,  for  the  period  of  three  years,  simply  provisional, 
and  subject  to  be  set  aside  on  petition,  and  as  of  course. 

56 — Sec.  1,  Ch.  77,  B.  8.  59 — Hallorn  v.  Trum,  125  111.  247. 

67— Sec.  1,  Art.  12,  Ch.  134,  B.  S. 
58 — Calif.  V.  Parsons,  48  HI.  App. 
253. 
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In  fomiy  it  is  a  final  decree,  but  it  does  not  become  so  in 
fact,  and  does  not  conclude  the  parties  until  the  lapse  of 
three  years;  from  the  time  it  thus  becomes  final,  the  de- 
fendant, having  received  no  notice,  has  five  years  (now 
three  years — Sec.  117,  Ch.  110,  R.  S.)  within  which  to  prose- 
cute his  writ  of  error  or  file  his  bill  of  review.  During  the 
three  years  the  parties  are  still  in  court,  and  at  the  end  of 
that  period  the  statute  provides  that  the  court  may  make 
such  further  order  in  the  premises  as  may  be  just.  **We 
are  the  more  inclined  to  the  view  we  have  taken,  because 
this  statute  by  which  the  parties  are  brought  into  court 
upon  constructive  notice,  though  undoubtedly  necessary 
for  the  administration  of  justice,  may  be  made  the  means 
of  perpetrating  very  great  wrongs.*^ 

§  1490.  Liens  of  Creditor's  Bills-<?reditor's  bills,  with 
proper  and  distinct  averments  as  to  the  property  attempted 
to  be  reached,  will  become  liens  upon  the  filing  of  the  bill 
and  acquiring  jurisdiction  over  the  defendant.  A  junior 
creditor  may  obtain  a  prior  lien  by  exhausting  his  remedy 
at  law  in  first  invoking  the  aid  of  a  court  of  equity,  by  filing 
his  bill  and  the  due  service  of  process. 

The  commencement  of  a  suit  in  equity  does  not  consti- 
tute lis  pendens  until  summons  or  subpoena  has  been  served 
or  jurisdiction  over  the  defendant  otherwise  obtained. 

It  must  be  shown,  however,  that  the  judgment  debtor 
had  some  interest  in  the  property  conveyed  by  him,  in 
order  to  sustain  a  creditor's  bill  to  have  such  conveyance 
set  aside  as  fraudulent  as  to  creditors." 

§  1491.  Priority  of  Lien  on  Land  of  Debtor  Fraudulently 
Conveyed — ^In  a  contest  between  creditors  of  a  common 
debtor  who  had  fraudulently  conveyed  his  property  with 
the  intent  of  defrauding  them,  it  appeared  that  one  party 
had  secured  a  judgment  and  levied  an  execution  on  prop- 

60 — ^Lyon  v.  Bobbins,  46  111.  276. 
61— Hallom  v.  Tnim,  125  111.  247 ; 
Clark  V.  Wilson,  127  111.  449. 
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erty  so  fraudulently  conveyed;  and  another  creditor  sub- 
sequently secured  a  judgment,  had  execution  returned  no 
property  found  and  then  filed  a  bill  to  set  aside  such  fraud- 
ulent conveyance;  afterwards  the  first  judgment  creditor 
filed  his  bill  for  the  same  purpose;  on  a  contest  as  to  who 
was  first  entitled  to  have  his  claim  satisfied  out  of  the 
proceeds  of  a  sale  of  the  property,  it  was  claimed  by  the 
first  creditor  that  he  was  so  entitled  because  his  was  the  first 
judgment,  and  by  virtue  of  this  levy  on  the  property;  but 
it  was  held  that,  as  the  land  was  situated  in  the  same  county 
in  which  the  judgment  was  recovered,  the  judgment  itself 
was  not  a  lien  on  the  property  because  of  its  conveyance 
by  the  debtor  prior  to  the  recovery  of  the  judgment,  and 
the  levy  was  not  a  lien  because  it  was  not  so  provided 
by  the  statute.  But  as  the  second  judgment  creditor  was 
the  first  to  file  his  bill  he  acquired  a  first  lien  in  equity  on 
such  proceeds;  that  by  filing  his  bill  and  procuring  juris- 
diction of  the  defendant  he  thereby  first  obtained  lis  pen- 
dens, which  operated  as  an  equitable  lien  upon  the  land, 
and  the  equitable  liens  followed  in  their  proper  order.** 

§  1492.  Lands  Subject  to  Judgment  Lien— A  judgment 
in  the  circuit  court  is  a  lien  upon  the  interest  of  the  de- 
fendant in  lands  at  the  time  of  the  rendition  of  the  judg- 
ment held  by  him  under  a  certificate  of  entry  and  purchase 
from  the  United  States,  and  such  lien  is  not  affected  by  a 
subsequent  assignment  of  the  certificate  by  the  defendant 
and  the  issuing  of  a  patent  by  the  government  to  the 
assignee. 

A  title  derived  from  the  government  is  to  be  adjudged 
by  the  same  rules  as  one  derived  from  an  individual  owner 
of  the  fee,  and  when  the  government  is  made  an  instrument 
of  fraud  in  granting  titles,  courts  will  interfere  to  protect 
the  injured  party  as  readily  as  in  cases  of  fraud  between 
individuals.^ 

62 — ^Union  National  Bank  v.  Lane,  63 — Rogers    v.    Brent,    10    111.    (5 

177  111.  17L  Gilm.)  573. 
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And  the  liens  of  a  judgment  npon  equitable  interest  is 
not  affected  by  the  fact  that  the  instrument  by  which  it  is 
created  is  not  recorded.®* 

The  interest  of  a  vendor  in  lands  contracted  to  be  sold 
by  him  is  such  an  interest  as  may  be  levied  upon  and  sold 
on  execution:  the  purchaser,  however,  will  be  required  to 
carry  out  the  contract  of  the  vendee,** 

§  1493.  Remedy  of  Creditor  Where  Debtor  Has  Fraudu- 
lently Conveyed  Land  Prior  to  Judgment — ^Where  the  judg- 
ment debtor  has  no  title  of  any  kind,  it  would  seem  that 
the  creditor  cannot  acquire  title  by  a  levy  and  sale  under 
execution  against  such  debtor.  Whether  this  rule  applies 
to  cases  of  fraudulent  conveyances  there  is  a  variety  of 
opinion.  In  some  of  the  authorities  it  has  been  held  that 
when  a  debtor  procures  a  conveyance  to  be  made  in  se- 
cret trust,  the  remedy  is  in  equity,  and  not  by  levy  and  sale 
on  execution.  When,  however,  the  legal  title  has  been  in 
the  debtor  so  as  to  be  subject  to  an  execution  at  law,  and 
could  be  made  available  for  the  satisfaction  of  the  judgment 
but  for  the  fraudulent  conveyance,  the  creditor,  or  a  third 
person  having  taken  title  under  a  sheriff's  deed,  may  bring 
ejectment  and  avoid  the  conveyance  of  the  debtor  by  proof 
of  the  fraudulent  purpose  for  which  it  was  made.  The 
judgment  creditor  has  the  right  where  the  deed  is  made 
fraudulently  by  the  judgment  debtor  to  sell  land  under  exe- 
cution, notwithstanding  they  may  have  been  fraudulently 
conveyed  by  the  judgment  debtor. 

In  such  case  the  creditor  may  treat  the  debtor  as  the 
owner  of  the  property  and  pursue  his  proper  remedy  at 
law  as  if  the  title  were  unembarrassed  by  the  pretended 
deed.«« 

Where  a  debtor,  for  the  purpose  of  defrauding  his  cred- 
itors, conveys  his  property  prior  to  the  rendition  of  a  judg- 

64 — ^Barlow  v.  Cooper,  109  111.  App.  66 — ^Willard  v.  Masterson,  160  111. 

375.  443. 

65 — McLaurie  v.  Barnes,  72  111.  73. 
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menty  such  a  judgment  is  not  a  lien  upon  the  real  estate  so 
conveyed,  for  the  reason  that,  as  between  the  parties  to  the 
conveyance,  it  is  binding  till  set  aside,  and  no  interest, 
legal  or  equitable,  remains  in  the  grantor  upon  which  a 
lien  can  rest.^'' 

It  is  also  true  that  a  judgment  creditor  may  treat  land 
fraudulently  conveyed  by  his  debtor  as  the  property  of 
the  debtor,  and  may  levy  upon  it,  and  then  bring  a  bill  to 
remove  the  fraudulent  conveyance.  The  plaintiflf  or  judg- 
ment creditors  should  also  proceed  to  make  his  levy  effect- 
ive by  advertisement  and  sale.** 

§  1494.  Purchaser  at  Judicial  Sale  Not  Entitled  to  Pos- 
session till  Deed  Is  Delivered — ^A  decree  of  a  court  which 
directs  possession  to  be  given  before  a  deed  is  made  is  erro- 
neous. Such  a  decree  is  conceived  to  be  in  contravention 
of  the  provisions  of  the  statute  allowing  redemption  from 
sales.  No  case  can  be  found  where  a  party  has  been  put 
into  possession  who  was  a  purchaser  at  a  judicial  sale,  be- 
fore a  deed  has  been  executed  to  him  by  the  officer  selling. 
Until  the  purchaser  obtains  his  deed,  he  is,  for  the  most 
purposes,  a  stranger  to  the  possession,  and  if,  after  he 
obtains  his  deed,  possession  is  refused  him,  he  must  resort 
to  his  action  of  forcible  detainer  under  the  statute,  or  seek 
some  other  appropriate  remedy.** 

§  1495.  Vendor's  Liens — The  doctrine  of  a  vendor *s  lien 
is  derived  from  the  civil  law,  and  was  first  applied  in  the 
case  of  Chapman  v.  Tanner,  I  Vem.  Ch.  267,  decided  in 
1684.  At  first  it  was  strongly  opposed,  but  is  now  firmly 
established  both  in  England  and  the  United  States. 

But  the  lien  of  the  seller  exists  only  between  the  parties 
to  the  transaction,  and  those  having  notice  that  the  pur- 
chase money  has  not  been  paid.^* 

67 — Rappelye       v.       International  69 — Bennett  v.  Matson,  41  111.  332. 

Bank,  93  111.  395;  Hallorn  v.  Trum,  70-~Bouvier 'e       Die.       "Purchase 

125   111.    247;    Union   Nat.    Bank   v.  Money." 
Lane,  177  HI.  171. 

68 — ^Union  National  Bank  v.  Lane, 
177  111.  171. 
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A  vendor  *s  lien  upon  real  estate  is  a  creature  of  courts 
of  equity,  and  upon  the  equitable  consideration  that  where 
the  vendor  has  not  taken  security  for  the  purchase  money, 
and  done  no  act  showing  an  intention  to  waive  the  Uen, 
it  is  presumed  that  it  was  not  the  intention  of  the  parties 
that  one  should  part  with  and  the  other  acquire  the  title 
without  the  payment  of  purchase  price  of  the  land.  It  ex- 
ists, if  at  all,  independent  of  any  contract,  is  personal  to 
the  vendor,  and  whenever,  from  the  circumstances,  the  court 
can  infer  that  he  did  not  rely  upon  the  lien  at  the  time  of 
the  sale,  or  subsequently  abandoned  it  as  security,  it  will 
be  held  to  be  waived.''* 

It  is  a  general  rule  in  equity,  and  it  requires  a  very  strong 
case  to  make  an  exception,  that  no  man  shall  be  compelled 
to  part  with  his  title  until  he  receives  the  consideration; 
and  so  vigilant  are  courts  of  equity  to  protect  the  seller,  that 
though  an  absolute  conveyance  be  made,  and  no  mortgage 
or  other  security  taken,  still  the  land  being  in  the  hands 
of  the  vendee,  or  subsequent  purchaser  with  notice,  the  ven- 
dor has  a  lien  on  the  land  for  his  money.''* 

The  vendor's  lien  created  by  implication  in  favor  of  the 
vendor  is  personal  to  himself,  and  is  not  assignable  or 
transferable  even  by  express  contract  between  the  -vendor 
and  the  assignee.  It  can  be  enforced  only  by  the  vendor 
himself.  This  is  an  established  rule  in  equity.  Such  liens 
are  secret,  and  often  productive  of  gross  injustice  to  others 
dealing  in  respect  to  the  property  to  which  they  attach, 
and  courts  of  equity  will  not  extend  them  beyond  the  re- 
quirements of  settled  principles  of  equity.^ 

The  principle  is  now  too  well  settled  to  require  discus- 
sion, that  where  the  vendor  parts  with  the  legal  estate  and 
takes  security,  other  than  the  personal  liability  of  the 
grantee  for  the  payment  of  the  purchase  money,  he  thereby 
waives  his  lien  on  the  land.    The  taking  of  the  obligation 

71— Lehndorf  v.  Cope,  122  111.  317 ;  72— Dyer  v.  Martin,  5  111.  146. 

Wright  V.  Buchanan,  287  111.  468.  73— Lehndorf  v.  Ctope,  122  111.  317. 
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of  the  purchaser,  secured  by  a  third  person,  amounts  to 
an  extinguishment  of  any  implied  lien  on  the  land.  In  such 
case,  the  seller  is  considered  as  relying  on  the  security 
taken,  and  not  on  the  land,  for  the  payment  of  the  con- 
sideration.^* 

It  is  a  well  recognized  equitable  right,  which  exists  be- 
tween vendor  and  vendee,  and  all  persons  purchasing  with 
notice  thereof,  whether  it  be  expressed  in  the  deed  or  not. 
The  only  advantage  that  can  be  had  by  making  mention 
thereof  in  the  deed  of  the  reservation  of  the  lien,  is  to 
give  notice  thereof  by  record,  so  as  to  prevent  its  being 
cut  off  by  a  conveyance  by  the  vendee  to  an  innocent  pur- 
chaser without  notice.  By  such  a  reservation  no  estate  is 
reserved  in  the  land  to  the  grantor,  nor  does  the  non- 
payment of  the  purchase  money  work  a  forfeiture  of  the 
estate  granted.  It  only  amounts  to  a  lien  for  so  much 
money,  which  a  court  of  equity  will  enforce  by  rendering  a 
decree  for  the  sale  of  the  land  so  charged.  So  a  decree 
which  declares  a  forfeiture  of  the  entire  estate  granted,  by 
directing  the  master  to  execute  a  deed  of  conveyance  to  the 
lien  holder,  is  erroneous.  The  decree  should  direct  a  sale 
of  the  premises  subject  to  the  right  of  redemption.''' 

It  properly  arises  where  the  owner  of  land  conveys  the 
same  by  deed,  thus  divesting  himself  of  the  legal  title,  and 
some  part  or  all  of  the  purchase  money  remains  unpaid. 
In  such  case  the  grantor  retains,  in  equity,  a  lien  for  the 
unpaid  purchase  money.  It  is  sometimes  said  that  a  lien 
arises  or  grows  out  of  an  executory  contract  for  the  sale  of 
lands,  whether  by  an  ordinary  contract  or  a  bond  for  a  deed, 
whatever  may  be  its  form,  and  when  a  part  or  the  whole 
of  the  purchase  money  remains  unpaid.  But  there  is  a 
plain  distinction  between  the  lien  of  a  grantor  after  he  has 
made  a  conveyance,  and  the  interest  of  a  vendor  under  a 

74 — Trustees  of  School  v.  Wright,  75 — ^Murphy  v.  Smith,  5  111,   App. 

11  111.  603;  Burger  v.  Potter,  32  111.       562. 
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contract  of  sale  before  conveyance,  A  vendor's  lien  is  not 
a  legal  estate  but  is  a  more  equitable  charge  upon  the  land. 
It  is  not  even,  in  strictness,  an  equitable  lien,  until  declared 
and  established  by  a  decree.  Although  possession  may  be 
delivered  to  the  vendee  under  the  contract,  and  although 
the  vendee  may  have  acquired  an  equitable  estate,  yet  the 
vendor  retains  the  legal  title,  and  the  vendee  cannot  preju- 
dice that  legal  title,  or  do  anything  by  which  it  can  be  de- 
feated, except  by  performing  his  part  of  the  contract.  To 
call  this  complete  legal  title  of  the  vendor  a  lien  is  certainly 
a  misnomer. 

In  the  case  of  a  conveyance  the  grantor  has  a  lien  but 
no  title;  in  case  of  a  contract  for  sale  before  conveyance, 
the  vendor  has  the  title  and  has  no  need  of  a  lien.''* 

These  secret  vendor 's  liens  on  real  estate  become  in  point 
of  fact,  however  it  may  be  in  legal  contemplation,  unknown 
to  the  parties  affected  by  them,  are  often  productive  of 
great  injustice,  and  ought  not  to  be  encouraged.  Courts 
should  not  lend  their  aid  to  enforce  them,  as  against  third 
persons,  except  in  clear  cases,  and  where  creditors  have 
not  been  guilty  of  any  laches  in  asserting  them.  If  a  ven- 
dor fails  to  institute  proceedings  to  enforce  an  implied  lien, 
within  a  reasonable  time  after  his  right  has  accrued,  the 
presumption  should  be  indulged  that  he  relied  exclusively 
on  his  other  remedies  to  recover  the  purchase  money,  and 
therefore  waived  or  abandoned  his  lien  on  the  land.  After 
a  great  lapse  of  time,  third  parties  who  have  become  inter- 
ested in  the  land,  have  a  right  to  conclude  that  the  vendor 
was  either  satisfied  with  his  other  securities,  or  had  actually 
received  payment.  They  ought  not,  after  such  lapse  of 
time,  without  any  effort  on  the  part  of  the  vendor  to  charge 
the  land  with  the  payment  of  the  purchase  money  to  be 
molested  or  disturbed  in  the  enjoyment  of  the  property 
honestly  acquired,  and  for  which  they  paid  full  considera- 

76 — ^Bobinson  v.  Appleton,  124  111. 
276. 

2  R.  P.— 23 
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tion.  There  must  be  a  time  when  they  may  repose  with 
some  degree  of  security  upon  their  title.  The  most  serious 
consequences  would  result  to  creditors  and  purchasers,  if 
the  vendor  was  permitted,  after  remaining  passive  for 
years,  to  set  up  and  enforce  his  lien,  which  had  its  origin 
in  a  mere  presumption  of  law;  and  not  in  virtue  of  any 
contract  between  the  parties  to  the  sale.  The  whole  doc- 
trine of  implied  liens  is  of  very  questionable  policy.'^ 

The  taking  of  security  by  a  vendor  is  a  waiver  of  the 
implied  vendor's  lien,  and  such  security  will  be  the  sole 
measure  of  the  vendor's  rights  in  the  land  for  the  security 
of  the  payment  of  the  purchase  money .''• 

In  accordance  with  the  principles  of  equity  a  vendor's 
lien,  although  it  will  continue  to  exist  against  the  land  until 
the  minor  comes  of  age,  it  should  not  be  enforced  by  sale 
of  the  land  until  he  comes  of  age,  and  thereafter  refuses  or 
neglects  to  fulfil  his  contract  or  re-convey  the  land.  So 
where  a  bill  was  filed  to  enforce  a  vendor's  lien  during  the 
minority  of  the  purchaser  it  was  held  that  the  decree  should 
provide  that  the  vendor's  lien  should  exist  against  the  land 
until  the  consideration  therefor  was  paid,  and  should  also 
provide  if  the  land  is  not  re-conveyed  or  the  consideration 
paid  before  or  within  a  reasonable  time  after  the  minor  be- 
came of  age,  then  the  court,  on  the  filing  of  a  supplemental 
bill  and  a  hearing  thereon,  after  due  notice  to  all  the  par- 
ties, may  enter  an  appropriate  order  or  decree  to  enforce 
the  lien  by  a  sale  of  the  land  in  question.** 

A  court  of  equity,  as  a  general  principle,  cannot  review 
a  lien  that  has  once  been  waived  or  other  security  taken 
in  Ueu  thereof.''* 

§  1496.  Alteration  of  Deeds — There  have  been  many  dif- 
ferent expressions  in  different  jurisdictions  concerning  the 
presumption  of  law  in  cases  where  the  instrument  or  deed 

77 — Trustees  of  Schools  v.  Wright,  85 — ^Wright  v.  Buchanan,  287   111. 

11  ni.  603.  468. 

78— Eyhiner  v.  Frank,  105  111.  326.  7^— Burger  v.  Potter,  32  111.  66. 
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appears  to  be  altered,  in  the  absence  of  proof  on  that  sub- 
ject. The  question  has  been  considered  by  the  Supreme 
Court  of  Illinois,  and  the  rule  has  been  adopted  which 
learned  authorities  say  is  best  supported  by  reason  and  to 
which  the  authorities  seem  to  be  tending.  It  is  that  the 
mere  fact  of  an  interlineation  or  an  erasure  appearing  in 
an  instrument  does  not,  of  itself,  raise  any  presumption  of 
law  either  for  or  against  the  validity  of  a  writing,  but 
that  the  question  when,  by  whom  and  with  what  intent  it 
was  made  is  one  of  fact  to  be  submitted  to  the  jury.  The 
law  upon  the  subject  is  that  if  any  ground  of  suspicion  is 
apparent  upon  the  face  of  the  instrument  the  law  presumes 
nothing,  but  leaves  the  question  as  a  matter  of  fact  to  the 
jury.  The  courts  refuse  to  adopt  the  presumption  that  the 
alteration  was  made  contemporaneous  with  its  execution, 
but  leaves  it  to  be  explained  by  an  inspection  of  the  instru- 
ment, with  other  evidence,  as  a  question  of  fact.  Where 
an  instrument  appears  on  its  face  to  have  been  altered,  the 
party  producing  it  is  called  upon  to  explain  it,  and  if  it  is 
suspicious  in  appearance  and  satisfactory  explanation  is 
not  made,  the  proper  conclusion  is  a  conviction  of  fact 
against  the  instrument.** 

The  modem  doctrine  seems  to  be  that  it  would  not  be 
competent  for  the  court,  upon  the  mere  inspection  of  the 
instrument,  to  declare  it  void  by  reason  of  alterations  or 
erasures  appearing  upon  its  face,  nor  for  the  jury  to  do 
so  by  mere  inspection,  but  it  is  a  matter  of  evidence  in  which 
the  presumptions  are  against  the  party  holding  and  offer- 
ing the  instrument  in  evidence,  and  he  is  to  be  called  upon 
to  explain  them  as  being  exceedingly  suspicious,  especially 
if  the  alterations  are  found  to  be  favorable  to  him  on  the 
inspection  of  the  whole  instrument.  To  what  extent  the 
party  offering  the  instrument  in  evidence  is  called  upon  to 

80— Oillitt  V.  Sweat,  1  Gilm.  475;  lU.  209;  Montag  v.  Linn,  23  111.  503; 

Walters  v.  Short,  5  Gilm.  252;  Reed  501  Catlin  Coal  Co.  v.  Lloyd,  180  HL 

V.  Kem*p,  16  111.  445;   Hodge  v.  Gil-  398. 
man,  20  111.  437;  Pyle  v.  Oustatt,  92 
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do  this  will  depend  upon  the  circumstances  of  each  case. 
There  is  no  presumption  of  law,  either  that  the  alterations 
and  interlineations  apparent  upon  the  face  of  the  deed  were 
made  prior  to  its  execution  or  subsequently.  The  question 
is  to  be  settled  by  the  jury  upon  all  the  evidence  in  the 
case. 

All  writers  agree  that  the  only  safe  way  in  making  such 
alterations  and  erasures  is  by  noting  them  upon  the  instru- 
ment itself,  to  show  that  they  were  made  before  delivery.** 

But  it  is  a  well  settled  rule  that  an  alteration,  even  in  a 
material  part,  may  be  made  in  a  deed  or  note,  after  its 
execution,  if  it  is  proved  to  have  been  done  by  the  consent 
of  all  the  parties  to  it,  and  they  are  competent  to  contract.** 

Where  it  appears  from  other  portions  of  the  deed  that 
the  land  described  therein  is  located  in  the  State  of  Illi- 
nois, the  change  of  the  word  ** Vermont'*  to  that  of  ''Illi- 
nois" is  not  a  material  alteration  of  the  deed  and  did  not 
vitiate  it.** 

But  the  erasure  of  the  name  of  the  grantee  in  a  deed 
and  the  insertion  of  the  name  of  another  party,  after  it 
was  delivered,  without  the  knowledge  or  consent  of  the 
original  grantee,  would  have  no  effect  upon  the  validity  of 
his  title  as  between  the  parties.  Where  a  deed  is  altered 
by  the  substitution  of  grantees,  it  cannot  support  a  claim 
of  the  substituted  grantee  to  the  land  conveyed  by  tli  • 
deed.** 

§  1497.  Courts  of  Equity  May  Reform  Conveyances  and 
Correct  Mistakes  Therein — Courts  of  equity  have  power  to 
reform  deeds  and  correct  mistakes  therein  in  order  that 
they  may  conform  to  the  intent  of  the  parties.** 

To  justify  the  reformation  of  a  written  instrument  upon 

81^2  Wash,  on  Real  Prop.  554.  84— Abbott  v.  Abbott,  189  111.  488. 

82— Stiles  V.   Probst,   69   111.   382 ;  86— Wiemer  v.  Himmel,  200  111.  374. 

Abbott  V.  Abbott,  189  111.  488. 

83 — Sanitary  District  v.  Allen,  178 
111.  330. 
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the  ground  of  mistake,  it  is  necessary,  first,  that  the  mis- 
take should  be  one  of  fact  and  not  of  law ;  second,  that  the 
mistake  should  be  proved  by  clear  and  convincing  evidence ; 
third,  that  the  mistake  should  be  mutual  and  common  to 
both  parties  to  the  instrument. 

The  rule  is  inflexible  that  a  mistake  or  misapprehension 
of  the  law  is  never  relieved  against  or  corrected.  If  a 
party  designs  to  perform  an  act  under  a  mistaken  view  of 
the  law  affecting  the  transaction  he  is  held  to  the  obliga- 
tions incurred.  As  a  matter  of  necessity,  all  persons  are 
presumed  to  know  the  law,  and  the  maxim  is  that  ignorance 
of  the  law  excuses  no  one.  A  mistake  of  law  is  an  erro- 
neous conclusion  as  to  the  legal  effect  of  known  facts.  The 
construction  of  words  is  a  matter  of  law.  A  mistake  in  re- 
gard to  the  legal  effect  of  the  language  used  and  the  legal 
consequences  of  retaining  such  language  is  a  mistake  of 
law. 

In  giving  construction  to  deeds  the  courts  are  confined 
to  the  terms  of  the  instrument  itself,  the  object  being  t-^ 
ascertain  the  intention  of  the  grantor  as  expressed  by  the 
language  used,  and  not  the  unexpressed  purpose  which  may 
at  the  time  have  existed  in  his  mind.  Where  there  is  no 
ambiguity  in  the  terms  used,  or  where  the  language  used 
has  a  legal  meaning,  the  instrument  itself  is  the  only  cri- 
terion of  the  intention  of  the  party.*'' 

However,  the  rule  in  regard  to  correcting  deeds  in  equity 
has  no  application  to  deeds  made  by  officers  of  the  law  in 
pursuance  to  legal  proceedings.** 

But  it  is  equally  well  settled  that  a  mistake  in  a  deed 
will  not  be  corrected  as  against  an  innocent  third  party 
without  notice  or  without  notice  of  sufficient  facts  and  cir- 
cumstances sufficient  to  put  him  upon  inquiry,  which,  if 
pursued  with  diligence  would  lead  to  notice  of  the  mistake.** 

87— Snyder   v.   Partridge,    138   111.  88— Ritchie  v.  Pease,  114  111.  353. 

173;  Goltra  v.  Sanasack,  53  111.  456;  89— Barton  v.  Mayers,  183  111.  360 

Purvines  v.  Harrison,  151  111.  219. 
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Where  the  grantor  knew  that  the  word  used  before  he 
signed  the  deed^  but  insisted  that  he  knew  the  legal  effect 
of  the  wordy  and  that  it  expressed  his  meaning,  the  deed 
cannot  be  reformed.  A  mistake  in  that  regard  is  one  of 
law  and  not  of  f  act.*^ 

Equity  has  power  to  reform  a  deed  which  contains  words 
limiting  the  estate  conveyed,  which  were  inserted  without 
the  knowledge  of  the  parties  thereto,  and  against  their  in- 
tention, by  striking  out  of  the  deed  such  words.** 

Equity  may  also  reform  a  deed  which  contains  a  clause 
which  is  personal  in  character  and  not  in  the  nature  of  a 
covenant  running  with  the  land  and  attaching  to  the  title  to 
the  land,  and  contrary  to  the  understanding  of  the  parties 
thereto.** 

Where  a  party  seeks  to  rectify  a  written  instrument  on 
the  ground  of  mistake,  the  rule  is  the  evidence  must  be  such 
as  to  leave  no  fair  or  reasonable  doubt  upon  the  mind  that 
the  instrument  does  not  embody  the  final  intention  of  the 
parties.  Rectification  can  only  be  had  where  both  parties 
have  executed  an  instrument  under  a  common  mistake,  and 
have  done  what  neither  of  them  intended.  A  mistake  on  one 
side  may  be  ground  for  rescinding,  but  not  for  correcting 
or  rectifying,  an  agreement.** 

But  where  there  has  been  a  mutual  mistake  the  writing 
may  be  rectified  by  a  court  of  equity.** 

Where  the  vendor  and  the  vendee  employ  the  same  per- 
son as  their  agent  in  negotiating  the  sale  and  purchase  of 
land,  both  are  estopped  from  denying  the  agency  where 
the  agent  makes  a  mistake  in  preparing  the  deed.  His  mis- 
take is  the  mutual  mistake  of  both  the  vendor  and  the 
vendee.**  '      ^^ 

A  state  court  is  not  authorized  to  review  the  decrees, 

90— Ath«rton  v.  Boche,  192  111.  252.  93— Sutherland    v.    Sutherland,    69 

91— Wiemer    v.    Himmel,    200    111.  111.  481. 

374.  94r— Warrick  v.  Smith,  137  111.  504. 

92— Ross  V.  Harben,  49  111.  App.  95— Warrick  v.  Smith,  137  HI.  504. 
192. 
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judgments  and  orders  of  the  United  States  Court.  This 
proposition  seems  to  be  self  evident,  and  but  little  need  be 
said  in  support  of  it.  And  a  mistake  in  a  deed  executed  by 
an  assignee  in  bankruptcy,  and  confirmed  by  the  United 
States  Court,  cannot  be  reformed  and  corrected  by  a  pro- 
ceeding in  a  state  court.^^ 

§  1498.  Equity  Will  Correct  the  Omission  by  MistaJse  of 
a  Seal — ^Where  through  mistake  or  oversight  in  the  execu- 
tion of  an  agreement  a  seal  necessary  to  its  validity  is 
omitted  therefrom,  but  the  instrument  purports  on  its  face, 
to  be  a  sealed  instrument,  it  will  ordinarily  itself  furnish 
the  evidence  showing  the  oversight  or  mistake,  and  a  court 
of  chancery  will  correct  it.  And  this  will  be  done  even  in 
the  case  of  a  surety.*^ 

§  1499.  Power  of  Courts  of  Equity  to  Set  Aside  Convey- 
ances— ^Where  in  case  of  accident,  mistake  or  fraud  either 
party  to  a  conveyance  has  been  imposed  upon,  or  suffered 
an  injury,  a  court  of  equity  may  set  aside  the  conveyance 
and  restore  the  parties  to  the  same  condition  they  were  in 
before  the  execution  of  the  conveyance.  But  the  courts 
will  never  enforce  mere  technicalities,  at  the  sacrifice  of 
justice,  unless  compelled  to  do  so  by  the  stem  and  inflexible 
rules  of  the  law.  So  after  a  mother  has  parted  with  her 
interest  in  lands  and  received  the  consideration  thereof  and 
enjoyed  the  same  till  her  death,  her  children  will  not  be 
permitted  to  set  aside  her  conveyance  after  the  lapse  of 
many  years,  on  a  mere  informality  in  her  deed.** 

§1500.  Party  Asking  Equity  Must  Do  Equity— Where 
land  has  been  bought  of  a  person  before  he  has  been  ad- 
judged insane,  in  good  faith,  by  the  purchaser,  or  money 
has  been  loaned  to  such  a  person  in  good  faith,  and  he  se- 
cures the  payment  thereof  by  a  mortgage,  and  the  proceeds 
of  the  sale  or  mortgage  are  expended  in  and  about  his 

96— Ritchie  v.  Pease,  114  111.  353.  98— Nichols  v.  Padfield,  77  III.  253. 

97 — Henkleman  v.  Peterson,  154  111. 
419;  Gilreath  v.  Dilday,  152  HI.  207. 
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support,  the  deed  or  mortgage  cannot  be  avoided  until  the 
money  received  by  him  is  returned  or  offered  to  be  re- 
tumed.** 

Where  it  appears  by  the  evidence  that  full  or  a  fair  value 
has  been  paid  for  the  property  conveyed,  a  deed  will  not 
be  set  aside  because  of  the  incapacity  mentally  of  the  gran- 
tor to  transact  business.* 

99— Burnham   v.   Eidwell,  113  111.  1— -Oiutott  v.  Edel,  232  111.  201. 

425. 
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Statute. 

§  1624.    Certified  Copy  of  Record  Secondary  Evidence  Only. 

§  1625.    Statute  Applies  to  Any  Instrument  Affecting  Real  Estate. 

§  1626.     Proof  of  Loss  of  Deed,  Record  or  Certified  Copy  Evidence — Statute. 

§  1627.  Admissibility  of  Secondary  Evidence  Where  Their  Record  Evidence 
Is  Destroyed — Statute. 

§  1628.  Admissibility  of  Abstractc  of  Title  Where  the  Original  Records  Are 
Destroyed — Statute. 

§  1629.  Statute  in  Regard  to  Abstracts  of  Title  to  Receive  a  Liberal  Inter- 
pretation. 

§  1630.    Presumption  in  Favor  of  Delivery  of  Abstract. 

§  1631.    Strict  Proof  of  the  Execution  of  the  Original  Not  Required. 

§  1632.  Preliminary  Evidence  to  the  Admission  of  Abstracts  or  Minutes 
Essential. 

§  1633.    Afiidavit  Made  by  Agent  or  Attorney  Must  Be  Shown  on  Face. 

§  1634.    Cross-Examination  of  Affiant  Not  Permissible. 

§  1635.  Statute  in  the  Alternative,  Party  May  Show  Either  Destruction  or 
Want  of  Power  to  Produce. 

§  1636.    Abstracts  of  Title  Evidence  Under  the  Statute. 

§  1637.    Extracts  and  Minutes  of  Records  of  Instruments  Evidence. 

§  1638.    Grades  or  Degrees  of  Secondary  Evidence. 

§  1639.    Secondary  Evidence  of  Secondary  Evidence  Inadmissible. 

§  1640.  Original  Instruments  and  Record  Both  Destroyed,  Evidence  Gov- 
erned by  Burnt  Record. 

§  1641.    Proof  of  Ebcecution  of  Lost  Deed. 

§  1642.  Recollection  of  Witness  as  to  Contents  of  Lost  Instrimient  Admis- 
sible. 

§  1643.  General  Rule  as  to  Sufficiency  of  Search  to  Be  Made  for  Lost 
Instrument. 

§  1644.     Sufficiency  of  Evidence  of  Want  of  Power  to  Produce  Deed. 

§  1645.    Instrument  Not  Intentionally  Destroyed. 
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§1646.    Objections  to  Evidence  to  Be  Specific 

§1647.    Qualification  of  Party  Making  Affidavit. 

§  1648.  Single  Affidavit  hj  Several  Parties  Covering  Several  Instruments 
Admissible. 

§  1649.  Place  of  Making  and  Officers  Who  May  Take  Affidavits  in  Regard  to 
Lost  Deedfl. 

§  1650.    United  States  Gift  of  Oanal  Lands  to  State. 

§  1651.    Selection  of  Lands  and  Beport  to  Secretary  of  the  Treasury. 

§  1652.    Power  of  State  to  Convey— Statute. 

§  1653.    Act  of  Congress  of  1822. 

§  1654.  Certified  Copy  of  Lands  Granted  to  Illinois  for  Canal  Purposes  Ad- 
missible in  Evidence. 

§  1655.    Deeds  by  Trustees  of  Illinois  and  Michigan  CanaL 

§  1656.    Copies  of  Books  and  Entries  of  Sales  of  Canal  Lands — Statute. 

§  1657.  Certificates  of  United  States  Begister  and  Beceiver  Evidence — 
Statute. 

§  1658.    Certified  Copies  of  Becords  of  Land  Office  Evidence. 

§1659.    Meaning  of  Words  ''Better,  Legal  and  Paramount  Title"  Defined. 

§1660.    Distinction  Between  Begister 's  Certificate  and  Beceiver 's  Certificate. 

§1661.    Beceiver 's  Certificate  Not  Evidence  in  United  States  Courts. 

§  1662.  Patent  the  Best  Evidence  of  the  Entry  or  Purchase  of  Lands — 
Statute. 

§  1663.    Patents  Once  Begularly  Issued  Not  Subject  to  Cancellation. 

§  1664.    Becording  Patents — Certified  Copy  Evidence. 

§1665.  Certified  Copies  of  Books  and  Entries  of  Sale  by  State — Patent 
Best  Evidence — Statute. 

§  1666.    Evidence  of  Sale  of  Swamp  and  Overflowed  Lands. 

§  1667.  Books  and  Entries  Lost  or  Destroyed  Certificate  of  Auditor  of  Public 
Accounts  Admissible — Statute. 

§  1668.  United  States  Patent — ^Becord  or  Copy  Evidence  on  Proof  of  Loss — 
Statute. 

§  1669.    Cure  of  Defects  in  Acknowledgments — Statute. 

§  1670.     Statute  Curing  Defects  in  Acknowledgments  Betroactive. 

§  1671.     Acknowledgments  to  Be  Taken  Before  Disinterested  Officers. 

§  1672.  Certified  Copies  of  Defectively  Acknowledged  Deeds  Before  Commis- 
sioners Admissible  in  Evidence — Statute. 

§  1673.    Defective  Acknowledgment  and  Execution  of  Deeds. 

§  1674.  Instruments  Without  Seal,  Executed  Without  State  Validated — 
Statute. 

§  1675.  Evidence  of  the  Necessity  of  Seal  to  Document  by  Laws  and  Usages 
of  Country  Where  Executed  Dispensed  With — Statute. 

§  1510.  Introduction — In  this  chapter  will  be  considered 
the  remaining  sections  of  the  chapter  of  the  statutes  on 
*' Conveyances "  and  such  portions  of  other  statutes  as  re- 
late to  the  same  subject. 
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It  will  include  the  statutes  and  decisions  of  the  courts 
on  the  subjects  acknowledgments,  proof  of  the  execution  of 
instruments,  recording  of  documents,  notice  both  actual  and 
constructive,  evidence  furnished  by  conveyances  and  other 
documents,  and  other  matters  relating  to  these  subjects.  It 
has  been  extremely  difficult  to  arrange  them  in  a  consecu- 
tive manner  and  doubts  are  entertained  as  to  the  success 
in  this  regard. 

§  1511.  Nature  of  Acknowledgment^  Whether  Judicial  or 
MiniBterial — The  question  has  arisen  whether  the  taking  of 
an  acknowledgment  is  a  judicial  or  a  ministerial  act,  and 
in  considering  this  question  it  has  been  said  that  an  official 
action  is  judicial  when  it  is  the  result  of  judgment  or  dis- 
cretion. When  the  officer  has  the  right  to  hear  and  deter- 
mine the  rights  of  persons  or  property,  or  the  propriety 
of  doing  an  act,  he  is  vested  with  judicial  power.  An  officer 
will  be  regarded  as  clothed  with  judicial  power,  or  quasi- 
judicial  functions,  when  the  powers  so  confined  to  him  are 
so  discretionary  that  he  can  exercise  or  withhold  them  ac- 
cording to  his  own  judgment  as  to  what  is  necessary  or 
proper. 

But  where  the  duty  imposed  upon  an  officer  is  absolute, 
certain  and  imperative,  involving  merely  the  performance 
of  a  set  task,  and  when  the  law  which  imposes  it,  prescribes 
the  time,  mode  and  occasion  of  its  performance  with  such 
certainty  that  nothing  remains  for  judgment  or  discretion, 
it  is  ministerial.  Official  action  is  ministerial  when  it  is 
the  result  of  performing  a  certain  and  specified  duty,  aris- 
ing from  fixed  and  designated  facts.  The  same  officer  may 
be  charged  with  the  performance  of  both  judicial  and  min- 
isterial duties,  and  when  he  is  in  the  exercise  of  his  minis- 
terial duties  only,  he  is,  of  course,  not  protected  by  his 
judicial  privilege. 

Decisions  may  be  found  sustaining  the  position  that  the 
taking  an  acknowledgment  is  a  judicial  act.  It  must  be 
confessed  that  there  is  no  little  conflict  among  the  authori- 
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ties  upon  this  subject.  But  doubtless  this  conflict  has  pro- 
ceeded mainly  from  the  failure  to  distinguish  between  cases 
of  acknowledgments  of  married  women  and  other  cases 
where  married  women  were  not  concerned. 

By  the  law  in  force  in  the  State  of  Illinois  prior  to  the 
passage  of  the  present  Conveyance  Act  in  1872,  the  oflficer, 
taking  the  acknowledgment  of  a  married  woman,  joining 
with  her  husband  in  the  execution  of  a  deed,  was  required  to 
make  the  contents  known  to  her,  and  to  examine  her  separate 
and  apart  from  her  husband  as  to  whether  she  executed  the 
same,  and  relinquished  her  dower,  voluntarily  and  without 
compulsion.  In  such  case  the  oflScer  necessarily  acted  judi- 
cially, because  he  was  obliged  to  draw  his  own  conclusions 
from  an  examination  conducted  by  himself,  as  to  the  vol- 
untary or  involuntary  character  of  the  act  of  the  wife,  and 
to  base  his  official  conduct  upon  the  conclusions  so  drawn. 
The  common  law  required  that  the  acknowledgment  of  a 
wife  should  be  made  in  open  court  by  fine  or  recovery,  and 
it  always  became  a  matter  of  record.  In  the  levy  of  a  fine 
and  the  privy  examination  constituted  part  of  a  judicial 
proceeding,  and  never  could  be  contradicted.  The  present 
examination  before  an  officer  taking  the  acknowledgment, 
and  his  certificate  to  the  fact  of  such  examination  and  ac- 
knowledgment, were  made  substitutes  for  the  fine,  and  given 
the  same  effect  by  the  statute.  By  authorizing  an  officer 
to  take  such  acknowledgments  and  privy  examination,  the 
legislature  conferred  upon  them  duties  of  the  same  nature 
as  those  theretofore  exercised  by  the  courts,  and  hence  gave 
their  acts  the  dignity  of  judicial  proceedings. 

But  the  present  statute  of  Illinois  no  longer  requires 
the  separate  examination  of  a  married  woman  in  order  to 
relinquish  her  dower  or  convey  her  separate  property.  She 
is  treated  as  though  she  were  a  femme  sole} 

§1512.  Acknowledgment  of  Instrumentsr— Officers  to 
Take  Within  the  State — Statute — ' '  Deeds,  mortgages,  con- 

l_People  y.  Bartels,  138  111.  322. 
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veyances,  releases,  power  of  attorney  or  other  writings  of 
or  relating  to  the  sale,  conveyance  or  other  disposition  of 
real  estate,  or  any  interest  therein,  whereby  the  rights  of 
any  person  may  be  affected  in  law  or  in  equity,  may  be 
acknowledged  or  proved  before  any  one  of  the  following 
courts  or  oflScers,  namely: 

**  First — ^When  acknowledged  or  proved  within  this  state, 
before  a  master  in  chancery,  notary  public.  United  States 
commissioner,  county  clerk,  justice  of  the  peace,  or  any 
court  of  record  having  a  seal,  or  any  judge,  justice,  clerk 
or  deputy  clerk  of  any  such  court.  When  taken  before  a 
notary  public  or  United  States  commissioner,  the  same 
shall  be  attested  by  his  oflScial  seal;  when  taken  before  a 
court  or  clerk  thereof,  or  a  deputy  clerk  thereof,  the  same 
shall  be  attested  by  the  seal  of  such  court ;  and  when  taken 
before  a  justice  of  the  peace,  there  shall  be  added  the  cer- 
tificate of  the  county  clerk  under  the  seal  of  oflSce,  that  the 
person  taking  such  acknowledgment  or  proof  was  a  justice 
of  the  peace  in  said  county  at  the  time  of  taking  the  same. 
If  the  justice  of  the  peace  resides  in  the  county  where  the 
lands  mentioned  in  the  instrument  are  situated,  no  such 
certificate  shall  be  required.'" 

§  1513.  Designation  of  OtBcen  to  Take  Acknowledgments 
— The  enumerated  officers  are  empowered  to  take  acknowl- 
edgments of  deeds,  not  because  the  act  of  taking  the  ac- 
knowledgment is  germane  to  any  particular  power  inhering 
in  the  office  they  hold,  but  simply  and  only  because  the 
General  Assembly  has,  in  the  exercise  of  its  plenary  legis- 
lative authority  in  that  respect,  arbitrarily  designated  them 
for  that  purpose.' 

§  1514.  Acknowledgment  of  Deeds  Without  the  State  and 
Within  the  United  States— Statute— '  *  When  acknowledged 
or  proved  without  this  State  and  within  the  United  States 
or  any  of  its  territories  or  dependencies  or  the  District  of 
Columbia,  before  any  justice  of  the  peace,  notary  public, 

2— Sec.  20,  Ch.  30,  B.  8.  3— Gould  v.  Howe,  131  111.  490. 
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master  in  chancery.  United  States  commissioner,  commis- 
sioner to  take  acknowledgment  of  deed,  mayor  of  a  city, 
clerk  of  a  county  or  before  any  judge,  justice,  clerk  or 
deputy  clerk  of  the  supreme,  circuit  or  district  court  of  the 
United  States,  or  before  any  judge,  justice,  clerk  or  deputy 
clerk,  prothonotary,  surrogate,  or  registrar  of  the  supreme, 
circuit,  superior,  district,  county,  common  pleas,  probate, 
orphan's  or  surrogate's  court  of  any  of  the  states,  terri- 
tories or  dependencies  of  the  United  States.  In  any  de- 
pendency of  the  United  States  such  acknowledgment  or 
proof  may  also  be  taken  or  made  before  any  commissioned 
oflBcer  in  the  military  service  of  the  United  States.  When 
such  acknowledgment  or  proof  is  made  before  a  notary 
public.  United  States  commissioner,  or  conmiissioner  of 
deeds,  it  shall  be  certified  under  his  seal  of  office.  If  taken 
before  a  mayor  of  a  city  it  shall  be  certified  imder  the  seal 
of  the  city;  if  before  a  clerk,  deputy  clerk,  prothonotary, 
registrar  or  surrogate,  then  under  the  seal  of  his  court ;  if 
before  a  justice  of  the  peace  or  master  in  chancery  there 
shall  be  added  the  certificate  of  the  proper  clerk  under  the 
seal  of  his  office  setting  forth  that  the  person  before  whom 
such  proof  or  acknowledgment  was  made  was  a  justice  of 
the  peace  or  master  in  chancery  at  the  time  of  taking  such 
acknowledgment  or  proof. ' '  * 

§  1515.  Official  Character  of  Officer  TaJdng  Acknowledg- 
ment— ^It  is  not  necessary  to  prove  the  official  character  of 
the  officer  taking  the  acknowledgment  of  a  conveyance,  ex- 
cept where  the  statute  so  requires.* 

§1516.  Instruments  Acknowledged  in  Sister  States  in 
Conformity  with  Laws  of  XUinois — ^Admission  in  Evidence 
— ^Where  the  land  is  situate  in  this  state,  an  acknowledg- 
ment taken  before  a  notary  public  in  a  sister  state,  and 
certified  under  his  seal  of  office,  in  conformity  with  our  law, 
is  sufficient  to  admit  the  deed  in  evidence  without  further 

4— Sec.  20,  Ch.  30,  B.  8.  Gilm,)    160;    Irving  v.  Brownell,   11 

5— Vance    v.    Schuyler,    6    111.    (I       111.  416. 

2  R.  P.— 24 
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proof  of  its  execution.  Proof  of  the  authority  of  a  notary 
public  to  take  acknowledgments  in  a  sister  state  is  not 
required  under  our  conveyance  act.  If  it  is  acknowledged 
in  conformity  with  our  statute  that  is  sufficient.® 

§  1517.  Certificate  of  Acknowledgment  to  Conform  to  the 
Laws  of  Either  One  or  the  Other  State — Laws  of  Both  Can- 
not Be  United — Where  a  party  relies  upon  the  laws  of  an- 
other state  in  regard  to  the  acknowledgment  of  a  deed,  a 
compliance,  in  all  essential  particulars,  must  be  shown  with 
that  law.  If  he  relies  upon  the  law  of  this  state,  a  like 
compliance  with  such  laws  must  be  shown.  The  laws  of 
both  states  cannot  be  invoked  in  aid  of  an  acknowledgment 
manifestly  defective  when  tested  by  the  laws  of  either  state.'' 

The  territorial  laws  of  Indiana  of  1807  prescribed  no 
particular  form  of  acknowledgment,  and  did  not  require 
the  certificate  to  contain  a  clause  that  the  grantor  was  per- 
sonally known  to  the  officer  taking  the  acknowledgment.* 

Where  in  the  transcript  of  a  record  the  word  ''(Seal)'* 
appears  it  will  be  presumed  that  the  original  would  show 
an  official  seal  where  the  law  requires  an  official  seal.  It 
will  not  be  presumed  that  it  was  a  private  seal.* 

§1518.  Execution  of  Instrument  in  Conformity  with 
Laws  of  Other  States — ^Certificate  of  Conformity — Statute 
— **An  acknowledgment  or  proof  of  execution  of  any  in- 
strument aforesaid,  may  be  made  in  conformity  with  the 
laws  of  any  state,  territory,  dependency,  or  district  where 
it  is  made;  provided,  that  if  any  clerk  of  any  court  of 
record  within  such  state,  territory,  dependency,  or  dis- 
trict shall  under  his  hand  and  the  seal  of  such  court,  cer- 
tify that  such  acknowledgment  or  proof  was  made  in  con- 
formity with  the  laws  of  such  state,  territory,  dependency 
or  district,  or  it  shall  so  appear  by  the  laws  of  such  state, 
territory,  dependency  or  district,  such  instrument  or  a  duly 

6 — ^Dawson  v.  Hayden,  67  111.  52;  7 — Adams   v.   Bishop,   19   111.   395. 

Glos  V.  Garrity,  190  111.   545;   Ram-  8— Russell  v.  Whiteside,  5  111.  7. 

sey  V.  People,  197  111.  572.  9— Moore  v.  Titman,  33  111.  357. 
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proved  or  certified  copy  of  the  record  of  such  deed,  mort- 
gage or  other  instrument  relating  to  real  estate  hereto- 
fore or  hereafter  made  and  recorded  in  the  proper  county 
may  be  read  in  evidence  as  in  other  cases  of  such  certified 
copies. ' '  *• 

§1519.  Time  of  IfaJdng  the  Certificate  of  Ccmformity 
Immaterial — ^Where  the  clerk  of  a  court  of  record  of  an- 
other State  certified  under  the  seal  of  his  court,  that  the 
acknowledgment  of  a  deed  contained  in  a  certified  copy  of 
such  deed,  was,  when  it  was  taken  to  the  original  deed,  in 
accordance  with  the  laws  of  the  state  where  executed,  and 
that  the  person  who  took  the  acknowledgment  was  a  jus- 
tice of  the  peace  of  such  state,  such  certificate  of  conformity 
will  be  sufficient,  although  it  was  made  many  years  after 
the  execution  of  the  deed  and  the  making  of  the  certificate 
of  acknowledgment.*^ 

§  1520.  Seal  of  Office  Essential  to  Certificate  of  Conform- 
ity— ^Where  the  certified  copy  of  the  record  of  a  deed  is 
offered  in  evidence,  and  it  appears  to  have  been  acknowl- 
edged before  a  justice  of  the  peace  in  a  sister  state,  but 
the  certificate  of  conformity  does  not  appear  to  be  under 
the  seal  of  the  proper  officer,  it  will  not  be  admitted  in  evi- 
dence. The  court  will  not  presume  that  the  seal  was  affixed 
to  the  certificate  and  omitted  by  the  recorder.  The  pre- 
sumption is  that  the  recorder  performed  his  duty,  and 
transcribed  the  deed  upon  the  record  precisely  as  it  was 
presented." 

The  seal  of  the  officer  taking  the  acknowledgment  to  a 
deed  may  appear  anywhere  in  the  certificate  of  acknowl- 
edgment." 

It  is  not  sufficient  that  a  scroll  be  used,  instead  of  a  seal, 
although  the  clerk  who  makes  the  certificate  states  that  a 

10 — Sec.  20,  Ch.  30,  B.  8.  12— Buckmaster  v.  Job,  15  111.  328. 

11— Dunlap   V.   Dougherty,   20   111.  13— Gilbreath    v.    Dilday,    152    111. 

397.  207. 
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scroll  is  used  instead  of  the  seal  of  the  court,  because  the 
same  has  been  lost.^* 

§1521.  Certificate  of  Confonnity  to  Show  that  Officer 
Taking  the  Acknowledgment  Was  Such  at  the  Time  of 
TaJdng  Same — ^Where  an  acknowledgment  of  a  deed  is 
taken  in  a  sister  state  before  a  justice  of  the  peace,  there 
should  be  added  the  certificate  of  the  proper  clerk,  under  the 
seal  of  his  office,  setting  forth  that  the  person  before  whom 
such  proof  or  acknowledgment  was  taken  was  a  justice  of 
the  peace  at  the  time  of  making  the  same.  It  is  not  suffi- 
cient for  the  clerk  to  certify  that  such  justice  was  a  justice 
of  the  peace  at  the  time  the  clerk  makes  his  certificate." 

§1522.  Certificate  of  Conformity  to  Show  that  Officer 
Making  Same  Was  an  Officer  of  the  State — In  order  for  a 
certificate  of  conformity  to  be  effective  it  must  appear  that 
the  officer  making  the  certificate  was  an  officer  of  the  state 
within  which  the  acknowledgment  was  made,  and  that  he 
was  acting  under  and  by  the  authority  of  such  laws." 

§  1523.  Evidence  that  the  Officer  Blaking  the  Certificate 
of  Conformity  Was  the  Keeper  of  the  Record  Unnecessary 
— ^Where  a  certificate  of  conformity  is  in  the  exact  require- 
ments of  our  statute,  it  is  not  necessary  that  it  should  ap- 
pear that  the  officer  making  the  certificate  was  the  keeper 
of  the  record  of  the  officers,  one  of  whom  took  the  acknowl- 
edgment, and  other  proof  of  the  due  execution  of  the  deed 
is  unnecessary.*^ 

§  1524.  Any  Legal  Mode  of  Proving  Due  Execution  of 
Instrument  Admissible— A  deed  executed,  acknowledged  or 
proved  in  another  state,  conveying  lands  in  this  state,  may 
be  shown  to  have  been  executed  and  acknowledged,  or 
proved,  in  conformity  with  the  laws  of  such  other  state, 
by  any  legal  mode  of  proving  that  fact.  So  it  may  be  shown 
that  the  deed  was  executed  in  conformity  with  the  laws  of 
such  state  by  the  statutes  thereof." 

14— Skinner  v.  Fulton,  39  111.  484.  17— Harding  v.  Chirtis,  45  III  252. 

15— Phillips  V.  People,  11  111.  App.  18— Eagan    ▼.    Connelly,    107    BL 

340.  458;  Esker  y.  Heffennan,  159  IIL  38. 
le— Lyon  V.  Kain,  36  111.  362. 
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§  1525.  Defects  in  Certificate  of  Acknowledgment  Cured 
by  Certificate  of  Conformity— Although  the  certificate  of 
acknowledgment  may  be  defective  on  account  of  the  want 
of  a  proper  venue,  when  it  is  made  in  a  sister  state,  yet  if 
the  certificate  of  magistracy  and  conformity  is  full  and 
complete  in  this  regard  the  defect  in  the  certificate  of  ac- 
knowledgment will  be  cured." 

§1526.  Adoiowledgments  TaJ^en  Without  the  United 
States — Statute — ''Third — When  acknowledged  or  proven 
without  the  United  States  then  before  any  court  of  any 
republic,  dominion,  state,  kingdom,  empire,  colony,  terri- 
tory or  dependency  having  a  seal,  or  before  any  judge, 
justice  or  clerk  thereof  or  before  any  mayor  or  chief  officer 
of  any  city  or  town  having  a  seal,  or  before  any  notary 
public  or  commissioner  of  deeds,  or  any  ambassador,  min- 
ister or  secretary  of  legation  or  consul  of  the  United  States 
or  vice  consul,  deputy  consul,  commercial  agent  or  consular 
agent  of  the  United  States  in  any  foreign  republic,  domin- 
ion, state,  kingdom,  empire,  colony,  territory  or  dependency 
attested  by  his  official  seal  or  before  any  officer  authorized 
by  the  laws  of  the  place  where  such  acknowledgment  or 
proof  is  made  to  take  acknowledgments  of  conveyances  of 
real  estate  or  to  administer  oaths  in  proof  of  the  execu- 
tion of  conveyances  of  real  estate.  Such  acknowledgments 
to  be  attested  by  the  official  seal,  if  any,  of  such  court  or 
officer,  and  in  case  such  acknowledgment  or  proof  is  taken 
or  made  before  a  court  or  officer  having  no  official  seal  a 
certificate  shall  be  added  by  some  ambassador,  minister, 
secretary  of  legation,  consul,  vice  consul,  deputy  consul, 
commercial  agent,  consular  agent  of  the  United  States  re- 
siding in  such  republic,  dominion,  state,  kingdom,  empire, 
colony,  territory  or  dependency,  under  his  official  seal, 
showing  that  such  court  or  officer  was  duly  elected,  ap- 
pointed or  created  and  acting  at  the  time  of  such  acknowl- 
edgment or  proof  was  made. ' '  *® 

19--Hardin  v.  Osburne,  60  111.  93.  20— 6ec.  20,  Ch.  30,  R.  S. 
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§1527.  Retroactiye  Effect  of  Ac4^-Statute—' '  Fourth- 
All  deeds  or  other  instruments  or  copies  of  the  record 
thereof  duly  certified  or  proven  which  have  been  hereto- 
fore acknowledged  or  proven  before  either  of  the  courts 
or  officers  in  this  act  mentioned,  and  in  the  manner  herein 
provided,  shall  be  deemed  to  be  good  and  effectual  in  law 
and  the  same  may  be  read  in  evidence  without  further 
proof  of  their  execution,  with  the  same  effect  as  if  this 
act  had  been  in  force  at  the  date  of  such  acknowledgment 
or  proof. ' ' " 

§  1528.  Acknowledgments  Before  Justice  of  the  Peace 
in  Another  County — Statute — ^'AU  deeds,  mortgages  and 
other  instruments  in  writing,  relating  to  or  affecting  any 
lands,  tenements  or  hereditaments  situated  within  this 
state,  which  have  been  or  may  hereafter  be  executed  and 
acknowledged  or  proved  before  any  justice  of  the  peace  of 
any^county  in  this  state,  other  than  the  one  in  which  the 
lands,  tenements  or  hereditaments  lie,  and  which  have  been 
or  may  be  recorded  in  the  county  where  such  lands,  tene- 
ments or  hereditaments  do  actually  lie,  shall  be  adjudged 
and  treated  by  all  courts  as  legally  executed  and  recorded, 
notwithstanding  there  is  no  certificate  attached  to  said 
mortgage  or  other  instrument,  by  the  proper  officer,  that 
the  justice  of  the  peace  before  whom  said  deed,  mortgage 
or  other  instrument  was  acknowledged  or  proved,  was,  at 
the  time  of  said  acknowledgment  or  proof,  an  acting  jus- 
tice of  the  peace  of  the  county  in  which  said  deed,  mort- 
gage or  other  instrument  purports  to  have  been  acknowl- 
edged or  proved :  Provided,  that  the  record  or  a  certified 
transcript  of  such  record  shall  not  be  read  in  evidence,  un- 
less the  certificate  of  the  proper  county  clerk,  under  his 
official  seal,  is  produced,  or  other  competent  evidence  in- 
troduced, showing  that  the  person  purporting  to  take  such 
acknowledgment  was  a  justice  of  the  peace  at  the  date  such 
acknowledgment  was  taken,  and  for  this  purpose  the  cer- 

21— Sec.  20,  Ch.  30,  B.  S. 
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tificate  of  the  proper  county  clerk  shall  be  prima  facie 
evidence.- '  *• 

§  1529.  Any  Instrument  Relating  to  Real  Estate  May  Be 
Acknowledged  Before  an  Authorized  Officer — ^Any  officer 
mentioned  in  the  statute  may  take  the  acknowledgment  of 
any  instrument  relating  to  any  interest  in  real  estate.** 

§  1530.  Statute  Mandatory  as  to  Officers  Authorized  to 
Take  Acknowledgments — The  provision  of  the  statute  as  to 
the  officer  before  whom  acknowledgments  of  conveyances 
may  be  had  is  mandatory,  and  among  the  officers  mentioned 
is  a  mayor  of  a  city,  so  when  an  acknowledgment  is  taken 
before  the  mayor  of  a  town,  not  being  in  conformity  with 
the  statute,  it  may  properly  be  rejected  as  evidence  with- 
out other  or  further  proof  of  its  execution.** 

§  1531.  Execution  of  Instruments  in  Foreign  Countries  in 
Conformity  with  Its  Laws — Statute — **  Where  any  deed, 
conveyance  or  power  of  attorney  has  been  or  may  be  ac- 
knowledged or  proved  in  any  foreign  state,  kingdom,  em- 
pire or  country,  the  certificate  of  any  consul  or  minister 
of  the  United  States  in  said  country,  under  his  official 
seal,  that  the  said  deed,  conveyance  or  power  of  attorney 
is  executed  in  conformity  with  such  foreign  law,  shall  be 
deemed  and  taken  as  prima  facie  evidence  thereof;  pro- 
vided, that  any  other  legal  mode  of  proving  that  the  same 
is  executed  in  conformity  with  such  foreign  law  may  be 
resorted  to  in  any  court  in  which  the  question  of  such  exe- 
cution or  acknowledgment  may  arise. ' '  ** 

§1532.  Conveyances  Admowledged  or  Proved  in  Con- 
formity with  Laws  of  Foreign  Stkte — Statute — ' '  All  deeds, 
conveyance  and  powers  of  attorney,  for  the  conveyance  of 
lands  lying  in  this  state,  which  have  been  or  may  be  ac- 
knowledged or  proved  and  authenticated  as  aforesaid,  or 

22 — Sec.  21,  Ch.  30,  B.  S.  24— Dunby  v.  Chambers,  23  111.  312 

23— Bowman  v.  Wettig,  39  111.  416;  (369). 

Holbrook  v.  Nichol,  36  111.  161 ;  Peo  25— See.  22,  Ch.  30,  R.  S. 
pie  V.   Bartels,   138   111.   322;   Wood- 
ruff V.  McHenry,  56  111.  218. 
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in  conformity  with  the  laws  of  any  foreign  state,  kingdom, 
empire  or  country  shall  be  deemed  as  good  and  valid  in 
law  as  though  acknowledged  or  proved  in  conformity  with 
the  laws  of  this  state. ' '  ^ 

§  1533.  Manner  of  Making  Acknowledgment  or  Proof  of 
Execution  of  Oonveyances — Statute — ^'No  judge  or  other 
officer  shall  take  the  acknowledgment  of  any  person  to  any 
deed  or  instrument  in  writing,  as  aforesaid,  unless  the  per- 
son offering  to  make  such  acknowledgment  shall  be  per- 
sonally known  to  him  to  be  the  real  person  who  and  in  whose 
name  such  acknowledgment  is  proposed  to  be  made,  or  shall 
be  proved  to  be  such  by  a  creditable  witness,  and  the  judge 
or  officer  taking  such  acknowledgment  shall  in  his  cer- 
tificate thereof,  state  that  such  person  was  personally 
known  to  him  to  be  the  person  whose  name  is  subscribed 
to  such  deed  or  writing,  as  having  executed  the  same,  or 
that  he  was  proved  to  be  such  by  a  credible  witness  (nam- 
ing him),  and  on  taking  proof  of  any  deed  or  instrument 
of  writing,  by  the  testimony  of  any  subscribing  witness, 
the  judge  or  officer  shall  ascertain  that  the  person  who 
offers  to  prove  the  same  is  a  subscribing  witness,  either 
from  his  own  knowledge,  or  from  the  testimony  of  a  cred- 
ible witness;  and  if  it  shall  appear  from  the  testimony  of 
such  subscribing  witness  that  the  person  whose  name  ap- 
pears subscribed  to  such  deed  or  writing  is  the  real  per- 
son who  executed  the  same,  and  the  witness  subscribed  his 
name  as  such,  in  his  presence  and  at  his  request,  the  judge 
or  officer  shall  grant  a  certificate,  stating  that  the  person 
testifying  as  subscribing  witness  was  personally  known  to 
him  to  be  the  person  whose  name  appears  subscribed  to 
such  deed,  as  a  witness  of  the  execution  thereof,  or  that  he 
was  proved  to  be  such  by  a  credible  witness  (naming  him), 
and  stating  the  proof  made  by  him ;  and  when  any  grantor 
or  person  executing  such  deed  or  writing  and  the  sub- 
scribing witnesses  are  deceased,  or  cannot  be  had,  the  judge 

26— Sec.  23,  Ch.  30,  B.  S. 
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or  officer,  as  aforesaid,  may  take  proof  of  the  handwriting 
of  such  deceased  party  and  subscribing  witness  or  wit- 
nesses (if  any) ;  and  the  examination  of  a  competent  and 
credible  witness,  who  shall  state  on  oath  or  affirmation  that 
he  personally  knew  the  person  whose  handwriting  he  is 
called  to  prove,  and  well  knew  his  signature  (stating  his 
means  of  knowledge)  and  that  he  believes  the  name  of  such 
person  subscribed  to  such  deed  or  writing,  as  party  or 
witness  (as  the  case  may  be)  was  thereto  subscribed  by 
such  person;  and  when  the  handwriting  of  the  grantor  or 
the  person  executing  such  deed  or  writing,  and  of  one 
subscribing  witness  (if  there  be  any),  shall  have  been 
proved,  as  aforesaid,  or  by  proof  of  the  signature  of  the 
grantor  where  there  is  no  subscribing  witness,  the  judge 
or  officer  shall  grant  a  certificate  thereof  stating  the  proof 
aforesaid.''*^ 

§  1534.  Acknowledgment  in  Conformity  with  the  Statute 
— The  acknowledgment  must  comply  with  the  requirements 
of  the  statute,  otherwise  it  is  not  available.  So  an  acknowl- 
edgment of  a  deed  to  real  estate,  executed  in  the  United 
States,  before  a  mayor  of  a  town,  is  unauthorized  by  the 
statute,  mayors  of  cities  only  being  authorized  to  take 
and  certify  to  such  acknowledgments.** 

§  1535.  Certificate  of  Acknowledgment  Not  Amendable — 
An  officer  having  once  executed  a  certificate  of  acknowl- 
edgment, cannot  thereafter  amend  and  change  the  same.** 

§1536.  Personal  Knowledge  of  Officer  of  Subscribing 
Witness — ^A  statement  in  the  certificate  of  the  officer  taking 
the  proof  of  the  execution  of  a  deed  that  the  witness  who 
proved  the  deed  was  a  subscribing  witness  with  whom  the 
officer  was  personally  acquainted,  may  be  considered  as 
amounting  to  a  statement  that  the  officer  of  his  own  knowl- 
edge knew  the  witness  to  be  a  subscribing  witness  to  the 
deed.** 

27— Sec.  24,  Ch.  30,  R.  S.  30— Job  v.  Tibbitta,  9  111.  (4  Gilm.) 

28— Dundy  v.  Chambers,  23  111.  369.       143. 
29— Merritt  v.  Yatea,  71  111.  636. 
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§  1537.  Personal  Liability  of  OflElcer  for  False  Certificate 

— If  an  officer  in  his  certificate  of  acknowledgment  to  a 
mortgage  falsely  certifies  that  the  person  who  appears  to 
have  executed  the  same  is  personally  known  to  him,  and 
that  he  appeared  before  the  officer  in  person  and  acknowl- 
edged the  same  to  be  his  'act  and  deed,  when  in  fact  he  did 
not  do  so,  and  the  mortgage  was  a  forged  instrument,  and 
an  innocent  third  person  advances  money  on  such  forged 
mortgage,  the  officer  will  be  liable  on  his  official  bond  to 
such  third  person  for  any  loss  he  may  sustain  by  reason 
thereof." 

§1538.  Conveyancefi  Duly  Acknowledged  Admitted  in 
Evidence  Without  Further  Proof  of  Kxeoation— The  stat- 
ute provides  for  the  acknowledgment  of  conveyances  and 
other  documents  relating  to  real  estate,  before  certain  of- 
ficers, and  when  so  acknowledged  they  shall  be  deemed  to  be 
good  and  sufficient  in  law,  and  the  same  may  be  read  in 
evidence,  without  further  proof  of  their  execution.'* 

§  1539.  Form  of  Proof  by  Subscribing  Witness— A  certifi- 
cate of  the  proof  of  the  execution  of  a  deed  by  a  subscrib- 
ing witness  was  as  follows,  in  substance : 

State  of  New  York, 
King's  County 

Be  it  remembered  that  on  the  25th  day  of  August,  in 
the  year  of  our  Lord  eighteen  hundred  and  thirty-eight, 
personally  appeared  before  me  Frederick  Taylor  to  me 
known  who  being  by  me  duly  sworn  did  depose  and  say 
that  he  resides  in  the  City  of  Philadelphia,  and  that  the 
within  named  individuals,  that  is  to  say  (naming  the  gran- 
tors) known  to  him  to  be  the  same  persons  whose  signa- 
tures are  annexed  to  the  within  instrument  severally  and 
respectively  signed  their  names  to  said  instrument,  and  duly 
acknowledged  the  execution  thereof,  for  the  uses  and  pur- 

31— People  V.  Bartels,  138  111.  322.  32 — Sec.  20,  Ch.  30,  B.  8. 
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poses  therein  expressed,  and  that  he  became  a  subscribing 
witness  to  said  execution. 

In  testimony  whereof,  etc, 
(SEAL)  (Signed)    John  Smalley,  Notary  PubUc. 

It  was  held  that  this  certificate  was  wholly  defective. 
It  contained  no  statement  of  the  identity  of  the  person 
testifying  as  to  the  execution  of  the  deed  with  him  whose 
name  is  thereto  subscribed  as  a  witness,  either  upon  the 
knowledge  of  the  officer  taking  the  proof,  or  the  testimony 
of  a  credible  witness.  Nor  is  the  statement  of  the  person 
testifying  as  to  the  execution  of  the  deed,  the  proof  of  a 
credible  witness  required  by  the  statute,  that  such  person 
is  a  subscribing  witness  to  the  deed.** 

Another  form  of  certificate  of  proof  of  the  execution  of 
a  deed  was  substantially  as  follows : 

State  of  Illinois  I 
Adams  County.  J 

Be  it  remembered  that  on  the  21st  day  of  October,  A.  D. 
1846,  came  before  me,  John  Tillson,  Jr.,  to  me  personally 
known,  and  who  by  me  sworn,  did  depose  and  say  that  he 
was  personally  acquainted  with  (here  was  stated  the  names 
of  several  grantors)  whose  names  appear  subscribed  to  the 
foregoing  deed  as  grantors  and  attesting  witness.  That 
neither  of  said  individuals  now  reside,  or  ever  have  resided 
in  the  State  of  Illinois,  but  that  all  of  whom  as  deponent 
verily  believes,  who  are  not  dead,  except  Frederick  Taylor, 
whose  residence,  if  in  the  United  States,  is  unknown  to  his 
acquaintances,  now  reside  in  the  State  of  Massachusetts, 
Connecticut,  New  York,  or  Pennsylvania.  That  said  de- 
ponent well  knew  their  signatures.  That  all  of  said  named 
individuals,  except  Frederick  Taylor,  were  trustees  of  the 
Illinois  Land  Company,  of  which  the  deponent  was  the 
agent,  and  said  Taylor  the  secretary ;  and  in  connection  with 
the  transactions  of  said  company,  said  deponent  had  fre- 

33— Job  V.  Tibbittfi,  9  111.  (4  Gilm.) 
143. 
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quently  seen  and  well  knew  the  signatures  of  said  individ- 
uals, that  said  deponent  verily  believed  each  and  all  of  the 
names  of  said  individuals  were  thereto  subscribed  by  them- 
selves. 
In  testimony  whereof,  etc. 

Peter  Lott,  Clerk 
By  George  W.  Leech,  Deputy. 
(SEAL) 

It  was  objected  to  said  certificate,  first,  that  the  officer 
taking  the  proof  of  the  handwriting  of  the  grantors  named 
in  the  deed  under  consideration,  did  not  in  his  certificate 
state  that  the  person  by  whom  such  proof  was  made,  was 
a  credible  and  competent  witness;  and,  second,  that  his 
means  of  knowledge  of  the  handwriting  of  the  persons 
named  as  grantors  in  and  as  subscribing  witness  to  said 
deed,  as  stated  in  said  certificate^  were  wholly  insufficient 
to  entitle  him  to  prove  by  the  statement  of  his  belief  that 
the  names  of  such  persons  subscribed  to  said  deed  as  grant- 
ors and  witness  were  thereto  subscribed  by  such  persons. 

To  these  objections  the  court  replied :  Although  the  law 
authorizes  the  officer  to  take  the  evidence  of  competent  and 
credible  witnesses  only  in  proof  of  the  execution  of  deeds, 
and  to  state  the  proof  made  by  such  witnesses,  yet  it  does 
not  require  him  to  certify  that  such  witnesses  are  credible 
and  competent.  The  law  in  that  respect  is  directory  to 
the  officer,  and  it  will  be  presumed  that  he  has  obeyed  its 
behests.  That  presumption,  it  is  true,  may  be  rebutted  by 
proof  that  a  witness  proving  a  deed  in  any  case,  was  not 
competent  or  credible,  and  the  validity  of  the  proof  made 
by  him  be  thus  destroyed,  but  until  then  it  will  suffice. 

The  statement  by  the  witness,  that  he  as  the  agent  of 
the  Illinois  Land  Company,  had  frequently  seen  and  well 
knew  all  the  signatures  of  the  grantors  named  in  said  deed 
as  trustees,  and  of  the  subscribing  witness  as  secretary 
of  the  same  company,  in  connection  with  the  transactions 
of  said  company  is  deemed  sufficient  to  show,  either  that 
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he  had  seen  such  persons  write,  or  had  seen  documents  with 
their  name  subscribed  thereto,  and  recognized  by  them  as 
genuine,  in  the  course  of  their  business  transactions. 

In  holding  such  a  certificate  to  be  sufficient  the  court  was 
not  to  be  understood  as  dispensing  with  the  proof  neces- 
sary to  lay  the  foundation  for  receiving  proof  of  a  deed  by 
any  other  than  a  subscribing  witness  thereto,  when,  as  in 
this  case,  it  appears  that  the  deed  was  attested  by  a  sub- 
scribing witness. 

Such  foundation  can  only  be  laid  by  satisfactory  proof, 
in  the  language  of  the  law,  *'that  the  grantor  or  the  person 
executing  such  deed  or  writing,  and  the  subscribing  wit- 
ness are  deceased,  or  cannot  be  had'';  and  the  requirements 
of  the  law  in  that  behalf  is  not  complied  with,  by  a  state- 
ment of  the  officer  in  his  certificate  of  the  proof  made  by 
the  witness,  that  he  swore  to  the  death  or  absence  of  the 
grantor  and  subscribing  witness.  That  proof  is  to  be  made 
to  the  court  preliminary  to  the  offering  of  the  proof  of  the 
deed  for  its  adjudication  and  must  be  made  by  matter 
aliunde  the  certificate.  In  the  absence  of  anything  show- 
ing that  it  was  not  so,  it  will  be  presumed  that  this  requisite 
preliminary  proof  was  made.** 

An  officer  before  whom  proof  of  a  deed  was  made  certi- 
fied :  This  day  personally  appeared  before  me,  Samuel  L. 
McGill,  a  subscribing  witness  to  the  within  deed  (who  was 
made  known  to  me  by  the  oath  of  Isaac  Prickett,  a  credible 
witness),  and  who  being  by  me  duly  sworn,  etc.  On  the 
deed  being  offered  in  evidence,  it  was  objected  that  it  did 
not  sufficiently  appear  that  the  person  by  whose  testimony 
the  proof  was  made  was  a  subscribing  witness,  but  it  was 
held  otherwise.** 

§1540.  Acknowledgments  by  ICarried  Women — ^As  the 
law  existed  prior  to  1872,  the  acknowledgment  of  a  mar- 
ried woman  was  an  essential  part  of  the  execution  of  the 

34_Job  V.  Tibbitts,  9  111.  (4  Gilm.)  3&— Beece  v.  Allen,  10  111.  236. 

143. 
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conveyance  of  her  estate.  The  certificate  of  acknowledg- 
ment was  required  to  state  among  other  things  that  she  was 
examined  separate  and  apart  from  her  husband,  and  that 
the  contents  of  the  deed  was  made  known  and  explained 
to  her.  If  it  failed  in  this  respect  the  deed  was  absolutely 
void  as  to  her  and  her  heirs.** 

The  act  of  1869  provided  that  '*any  feme  covert,  being 
above  the  age  of  eighteen  years,  joining  with  her  husband 
in  the  execution  of  any  deed,  mortgage,  conveyance,  power 
of  attorney,  or  other  writing  of  or  relating  to  the  sale,  con- 
veyance or  other  disposition  of  lands  or  real  estate,  as 
aforesaid,  shall  be  bound  and  concluded  by  the  same  in 
respect  to  her  right,  title,  claim,  interest  or  dower,  in  such 
estate,  as  if  she  were  sole  and  of  full  age  as  aforesaid,  and 
the  acknowledgment  or  proof  of  such  deed,  mortgage,  con- 
veyance, power  of  attorney,  or  other  writing,  may  be  the 
same  as  if  she  were  sole.'^ 

This  act  dispensed  with  many,  if  not  all,  of  the  formal- 
ities of  acknowledgment  required  by  the  former  statutes 
in  respect  to  deeds  of  married  women.  But  it  was  indis- 
pensable under  this  act  that  she  should  join  with  her  hus- 
band in  the  execution  of  the  deed,  though  it  was  not  re- 
quired that  she  should,  in  order  to  join  with  her  husband 
in  the  execution  of  the  deed,  execute  it  at  the  same  time. 
She  might  do  it  several  years  after  it  was  executed  by 
him.«^ 

§1541.  Impeaching  Certificate  of  Acknowledgment— In 
order  to  impeach  an  officer's  certificate  of  acknowledgment 
for  fraud,  the  evidence  must  be  clear  and  convincing  and 
beyond  a  reasonable  doubt.  Hence,  the  mere  evidence  of 
the  party  purporting  to  have  made  the  acknowledgment  that 
he  did  not  do  so,  is  not  sufficient. 

In  the  absence  of  proof  of  fraud  or  collusion  on  the  part 
of  the  officer  taking  and  certifying  the  acknowledgment  of 
a  deed,  the  officer 's  certificate  of  acknowledgment  in  proper 

36— Mettler  v.  Miller,  129  111.  630.  37— Stiles  v.  Probst,  69  m.  382. 
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form  must  prevail  over  the  unsupported  testimony  of  the 
party  grantor  that  the  same  was  false  or  forged.** 

The  evidence  of  the  grantor,  and  the  opinion  of  experts 
that  the  signature  to  the  deed  is  not  that  of  the  grantor 
is  not  sufficient.  All  persons  know  that  the  grantor  may 
sign  a  deed  by  the  hands  of  another,  and  it  becomes  his 
signature  by  adoption ;  by  the  acknowledgment  of  it  before 
a  proper  officer,  the  grantor  thereby  makes  it  his  own.** 

Where  the  signature  of  the  party  to  an  instrument  is  cor- 
roborated by  many  strong  circumstances,  showing  his  rec- 
ognition and  admission  of  a  contract  about  land,  it  will  be 
deemed  altogether  sufficient  and  satisfactory.** 

Public  policy  requires  that  the  acknowledgment  should 
prevail  over  the  unsupported  testimony  of  an  interested 
party,  otherwise  there  would  be  but  slight  security  to  titles 
to  real  estate.*^ 

The  Supreme  Court  has  often  said,  that  the  provisions 
of  the  law  authorizing  a  justice  of  the  peace,  or  other  desig- 
nated officer,  to  take  the  examinations  of  the  parties  to 
deeds  was  designed  as  a  substitute  for  the  proceedings  at 
common  law  by  fine  and  recovery,  whereby  the  rights  of  the 
wife,  on  the  one  hand  might  be  guarded,  and  a  sure,  in- 
defeasible and  unquestionable  transfer  of  her  rights  se- 
cured on  the  other.  It  cannot  be  supposed  whilst  the  legis- 
lature was  protecting  the  wife  they  had  no  regard  to  the 
importance  of  inspiring  confidence  in  the  title.  They  knew 
well  the  ruinous  consequences  which  would  ensue  from 
doubt  and  uncertainty  as  to  title  to  land  and  nothing  better 
to  create  such  doubt  could  be  conceived  than  the  privilege, 
at  any  time,  no  matter  how  remote,  of  alleging  and  proving 
that  the  certificate  of  acknowledgment  of  the  officer  taking 

38 — ^Lickmon    v.    Harding,    65    HI.  160;    Kosturska   v.   Bartkiewicz,   241 

505;    Fitzgerald    v.    Fitzgerald,    100  111.  604. 

IlL   385;    Foster   v.   Latham,   21   111.  40 — Reed  v.  Kemp,  16  111.  445. 

App.   165.  41— Watson  v.  Watson,  118  111.  56 ; 

39 — Tunison   v.    Chamblin,    88    111.  Sassenberg  v.  Huseman,  182  111.  341; 

376;   Oliphant  v.  Liversidge,  142  111.  Baird  v.  Jackson,  98  IlL  78. 
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the  same  was  false.  No  man  would  be  content  with  a  title, 
in  all  respects  perfect  upon  its  face,  when  upon  the  death 
of  his  vendor,  his  widow,  with  the  assistance  of  the  officer, 
or  without  it,  may  undo  what  they  have  solemnly  done,  and 
without  the  possibility  of  contradiction.  If  such  a  practice 
were  allowed,  everything  in  relation  to  titles  would  be 
thrown  into  utter  confusion,  and  irretrievable  mischief 
would  be  the  consequence.** 

Even  the  preponderance  of  the  evidence  less  than  suffi- 
cient to  establish  a  moral  certainty  to  establish  the  illegal- 
ity of  the  certificate,  is  not  sufficient.** 

Where  there  is  an  absence  of  the  proof  of  fraud  a  cer- 
tificate of  acknowledgment  cannot  be  impeached  merely  by 
negative  facts  appearing  therein.** 

In  taking  acknowledgments  of  deeds,  mortgages  and  other 
instruments  affecting  the  title  to  real  estate,  an  officer  acts 
under  the  sanction  of  his  official  oath,  and  his  certificate  of 
official  acts,  required  by  law  to  be  made,  ought  to  be  re- 
garded as  of  as  high  a  grade  of  evidence  as  testimony  given 
under  oath.*' 

The  fact  that  the  notary  who  took  the  acknowledgment 
of  a  deed  is  not  certain  that  the  person  in  whose  name  it  is 
executed  is  the  same  person  who  appeared  before  him  to 
acknowledge  the  same,  and  that  he  thinks  that  the  person 
who  signed  and  acknowledged  the  same  was  a  smaller  per- 
son, is  not  sufficient  to  overcome  the  certificate  of  the  officer 
made  at  the  time  of  the  acknowledgment.** 

The  evidence  of  a  notary  public  who  took  the  acknowl- 
edgment of  a  married  woman  that  he  had  no  memory  of 
asking  her  whether  she  released  her  homestead  estate  in 
the  premises,  and  his  impression  is  that  he  did  not,  is  not 
sufficient  to  impeach  the  certificate,  especially  where  she  in 

42 — Kerr  v.  Russell,  69  111.  666.  45 — ^Bardel  v.   Egan,  125  111.  298. 

43 — Griflan  v.  Griffin,  125  111.  430.  46— Sisters  of  Loretto  v.  Gatholie 

44— Stranch  v.  Hathaway,  101  111.  Bishop,  86  111.  171. 
11. 
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certain  chancery  proceedings  admits  the  execution  of  the 
mortgage.*' 

In  order  to  impeach  the  certificate  of  acknowledgment 
of  a  conveyance,  there  must  be  some  allegation  of  fraud 
or  imposition  between  the  parties  interested  and  the  officer 
taking  the  acknowledgment.  Where  the  certificate  is  in 
the  form  required  by  the  statute  it  is  not  sufficient  to  sim- 
ply negative  the  facts  stated  in  the  certificate;  something 
affirmative  should  be  alleged  and  proved.** 

§1542.  Evidjence  Sufficient  to  Overcome  Certificate  of 
Admowledgment — The  presumption  arising  from  the  cer- 
tificate of  acknowledgment  of  the  notary  is  not  to  be  over- 
come except  by  clear  proof.  In  the  absence  of  fraud  and 
collusion  on  the  part  of  the  officer  taking  the  acknowledg- 
ment, the  officer's  certificate  in  proper  form  must  prevail 
over  the  unsupported  testimony  of  the  grantor  that  the 
same  was  false  and  forged.** 

Although  the  grantor's  testimony,  even  when  slightly 
supported,  is  not  sufficient  to  establish  the  fact  that  the 
deed  is  a  forgery,  and  is  not  sufficient  to  overcome  the  cer- 
tificate of  acknowledgment  of  the  notary  who  purports  to 
have  taken  the  same,  yet  where  the  notary  testifies  that  he 
does  not  know  the  grantor,  and  had  never  seen  him :  That 
while  the  seal  and  signature  to  the  certificate  of  acknowl- 
edgment were  genuine,  he  had  no  memory  of  having  ex- 
ecuted the  same;  that  he  had  at  one  time  prepared  a  cer- 
tificate of  acknowledgment  in  blank  for  the  grantee  on  an 
instrument  of  some  kind  or  nature. 

Such  evidence  was  held  to  be  sufficient  to  overcome  the 
validity  of  the  notary's  certificate.** 

An  officer  before  whom  an  acknowledgment  purports  to 
have  been  taken  is  competent  as  a  witness  to  impeach  his 

47— Minchrod  v.  Ullmann,  163  111.  22;  Fitzgerald  v.  Fitzgerald,  100  HI. 
25.  385. 

48 — Oraham    v.    Anderson,    42  111.  50 — Parlin  &  Orendorf  tlo.  v,  Hut- 

514 ;  HiU  v.  Bacon,  43  IlL  477.  son,  198  IlL  389. 

49-— McBeynolds  v.  Stoats,  288  111. 
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certificate,  leaving  the  weight  of  the  testimony  to  be  deter- 
mined by  the  trier.  So  he  may  testify  that  the  party  pur- 
porting to  acknowledge  the  instrument  did  not  in  fact  ap- 
pear before  him  or  acknowledge  the  execution  of  it." 

In  the  case  of  Lewis  v.  McGrath,  191  HI.  401,  it  is  said : 

**  During  the  time  that  intervened  between  the  surgical 
operation  and  the  death  of  Mary  McGrath,  and  at  the  time 
it  is  claimed  the  deed  was  executed,  the  complainant,  Mary 
T.  McGrath,  together  with  her  cousin,  Mary  Kelley,  and 
a  Mrs.  Coleman,  attended  upon  the  said  Mary  McGrath, 
with  some  assistance  occasionally  from  some  of  the  neigh- 
bors, but  either  the  said  Mary  McGrath,  the  said  Mary  Kel- 
ley or  Mrs.  Coleman,  was  in  the  room  with  the  said  Mary 
McGrath  all  the  time,  as  they  all  testified  positively,  and  that 
neither  C.  C.  Gilmore,  the  said  notary  public,  before  whom 
the  said  deed  purported  to  be  acknowledged,  nor  any  one 
else,  ever  presented  to  Mary  McGrath  any  deed  or  other 
paper  for  her  signature  or  acknowledgment  during  that 
period,  and  that  no  such  person  as  Gilmore  ever  entered 
her  room  during  that  time.  This  testimony  is  not  con- 
tradicted, and  two  of  the  witnesses  are  disinterested  parties. 
We  think  this  evidence  is  sufficient  to  overcome  the  no- 
tary 's  certificate. ' '  •■ 

§1543.  A  Oertificate  of  Acknowledgment  Is  Evidence 
Only  of  Such  Matters  of  Which  the  Officer  Is  Required  to 
Certify — and  it  may  be  shown  that  the  grantor  was  men- 
tally incapable  of  contracting  at  the  time  the  acknowledg- 
ment was  taken.  The  certificate  of  acknowledgment  may, 
perhaps,  be  evidence  that  the  officer  considered  the  person 
whose  acknowledgment  was  taken,  of  sufficient  mental  ca- 
pacity to  transact  the  business  in  hand,  but  it  cannot  be 
deemed  evidence  as  to  whether  or  not  in  fact  the  person 
did  possess  such  mental  capacity." 

§  1544.  Ancient  Deeds  as  Evidence — ^Deeds  that  are  more 
than  thirty  years  old  are  called  ancient  deeds,  and  thfey  are 

51— McCurley  v.  Pitner,  65  111.  App.  52— Lewis  v.  McGrath,  191  111.  401. 

17.  53— Walker  v.  Shepard,  210  III  100. 
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admitted  in  evidence  without  proof  of  execution;  but  be- 
fore this  can  be  done,  it  must  appear  that  the  instrument 
comes  from  such  custody  as  to  show  a  reasonable  presump- 
tion of  its  genuineness,  and  fact  and  circumstance  must  be 
shown  which  will  establish  the  fact  that  the  instrument  has 
been  in  existence  the  length  of  time  indicated  by  its  date. 

It  is  difficult  to  lay  down  a  general  rule  as  to  the  char- 
acter of  the  proof  necessary  to  be  given;  but  where  the 
deed  comes  from  the  proper  custody,  and  facts  and  circum- 
stances are  proven  to  the  court  from  which  it  may  reason- 
ably be  inferred  that  the  deed  has  had  an  existence  for  over 
thirty  years,  such  ought  to  be  sufficient,  where  it  is  entirely 
free  from  any  just  ground  of  suspicion.  Indorsements  or 
memoranda  upon  the  deed  or  ancient  paper  have  been  con- 
sidered as  circumstances  indicating  that  they  are  genuine 
when  such  indorsements  or  memoranda  are  of  such  a  char- 
acter as  to  show  to  a  cautious  and  discriminating  mind  that 
they  would  not  be  there  were  the  instrument  a  forgery. 

In  addition  to  this,  if  it  be  established  that  the  deed  has 
been  on  record  for  over  thirty  years,  such  ought  to  be  a 
strong  fact  in  its  favor,  although  it  may  not  have  been  re- 
corded in  the  place  required  by  law.** 

Where  there  is  no  proof  of  fraud  or  suspicious  circum- 
stances, and  there  is  satisfactory  proof  of  the  existence  of 
the  deed  for  thirty  years,  this  will  entitle  it  to  be  read  in 
evidence  as  an  ancient  deed." 

A  deed  which  is  found  where  it  ought  to  be,  or  the  record 
of  such  a  deed,  or  a  certified  copy  of  a  record  of  such  a 
deed,  and  which  is  thirty  or  more  years  old,  proves  itself. 
So  where  it  appeared  that  the  public  records  show  that 
deeds  existed  for  a  period  of  forty  years  or  more,  and  dur- 
ing that  time  transactions  of  great  importance  had  been 
based  upon  them,  both  in  conveyances  and  loans  of  money 
made  on  the  property,  if  the  deeds  were  forgeries,  it  is 

54 — ^Whitman  v.  Henneberry,  73  lU.  55 — Quin  v.  Eggleston,  108  111.  248 ; 

109.  Reuter  v.  Stuchart,  181  111.  529. 
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most  improbable  that  in  such  case  the  fact  would  not  have 
been  discovered,  and  some  title,  hostile  to  the  claim  based 
on  such  deeds,  have  been  asserted.** 

Some  of  the  authorities  differ  as  to  the  rule  whether  it 
be  necessary  to  show  that  possession  was  taken  under  the 
deed.  It  seems  to  be  settled,  however,  by  the  weight  of 
authority,  that  such  possession,  if  necessary,  need  not  be 
for  the  full  period  of  thirty  years,  but  may  be  for  a  less 
period  if  there  are  circumstances  tending  to  show  the  gen- 
uineness of  the  deed.**" 

Although  a  deed  and  the  record  of  it  may  be  destroyed, 
yet  if  there  be  evidence  admissible  under  the  law  that  it 
was  duly  recorded,  and  had  been  a  matter  of  record  for  a 
period  long  enough  to  make  it  an  ancient  deed,  and  there 
be  no  evidence  of  fraud  or  suspicious  circumstances  con- 
nected therewith,  it  will  be  regarded  as  an  ancient  deed 
and  such  evidence  is  admissible  without  proof  of  the  execu- 
tion of  the  deed." 

§  1545.  Origin  of  Rule  as  to  Ancient  Deeds— The  doctrine 
that  no  proof  of  the  execution  of  a  deed  thirty  years  old  is 
required,  springs  from  the  fact  that  originally,  by  the  com- 
mon law  and  by  the  statutes  of  most  of  the  States,  one  or 
more  witnesses  were  required  to  attest  its  execution,  by 
which  its  execution  should  be  proved.  After  the  lapse  of 
thirty  years  the  presumption  attains  that  the  attesting  wit- 
nesses were  all  dead.** 

§1546.  Proof  of  Execution  of  Instruments  When  Wit- 
nesses Cannot  Be  Obtained — Statute — ''If  any  grantor 
shall  not  have  duly  acknowledged  the  execution  of  any  deed, 
or  instrument  entitled  to  be  recorded,  and  the  subscribing 
witness  or  witnesses  be  dead,  or  not  to  be  had,  it  may  be 
proved  by  the  handwriting  of  the  grantor,  and  at  least  one 
of  the  subscribing  witnesses,  which  evidence  shall  consist 

56— Bucklen  v.   Hasterlik,   155   111.  58— Stalford   v.   Goldring,   197   111. 

423.  156. 

57_Reuter  v.  Stuchart,  181  m.  529.  59— Fell  v.  Young,  63  111.  106. 
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of  the  testimony  of  two  or  more  disinterested  persons  swear- 
ing to  each  signature."  ^ 

§1547.  Inability  to  Procure  Subscribing  Witness- 
Where  the  last  information  of  a  subscribing  witness  was 
had  forty  years  before  the  proof  of  the  handwriting  to  the 
deed,  it  may  safely  be  inferred  that  after  such  a  length  of 
time,  in  which  friends  and  neighbors  had  heard  nothing  of 
the  witness,  that  he  could  not  be  had." 

§  1548.  Form  of  Certificate  of  Proof  of  Execution  of  Un- 
acknowledged Deed — No  form  is  given  for  the  taking  of 
proof  of  the  execution  of  a  deed,  or  other  instrument  affect- 
ing real  estate,  when  the  same  is  unacknowledged.  It  might 
be  well,  therefore,  to  give  such  a  form  as  it  is  believed  will 
comply  with  the  terms  of  the  law.  In  case  the  proof  is  made 
by  a  subscribing  witness  the  following  form  may  be  useful : 

State  of 1    g 

County  of j 

Be  It  Remembered,  that  on 
this  day  personally  appeared  before  me,  (here  state  the 
name  and  office  of  the  officer  taking  the  proof),  in  and  for 
said  county  (here  give  the  name  of  the  party  making  the 
proof),  who  is  personally  known  to  me  to  be  the  real  person 

(or,  if  not  so  known  state :  who  is  proven  to  me  by , 

a  credible  witness,  who  being  first  duly  sworn  on  oath  tes- 
tified that  he  had  known  the  said ,  subscribing  wit- 
ness, for ,  here  state  the  length  of  time,  or  any  other 

fact  showing  that  the  person  identifying  such  subscribing 
witness  could  not  be  mistaken  as  to  his  identity,  and  iden- 
tified him  as  such  subscribing  witness),  whose  name  appears 
on  the  annexed  instrument  as  a  witness  to  the  execution 
thereof,  who  being  first  duly  sworn  on  oath  says  that  he  is 
the  real  person  whose  name  appears  on  the  annexed  instru- 
ment as  a  witness  to  the  execution  thereof,  and  that  (here 
state  the  name  of  the  person  who  purports  to  have  executed 
the  same),  whose  name  appears  subscribed  to  said  instru- 

(SO — Sec.  25,  Ch.  30,  B.  8.  61 — Skinner  v.  Fulton,  39  111.  484. 
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ment  as  having  executed  the  same  was  the  real  person  who 
did  in  fact  execute  said  instrument,  and  that  the  said  (sub- 
scribing witness)  subscribed  his  name  thereto  as  such  sub- 
scribing witness  to  the  execution  thereof  in  the  presence  and 
at  the  request  of  the  said  (the  party  purporting  to  execute 
the  same). 

In  Witness  Whereof  I  have  hereunto  subscribed  my  name 
and  affixed  my  official  seal  this day  of ,  A.  D. . 


(Seal)  Name  of  Office. 

In  case  the  subscribing  witness  cannot  be  produced  by 
reason  of  death  or  otherwise,  the  form  of  the  certificate  of 
proof  may  be  in  the  following  form : 

State  of 1 

County  of j 

Be  It  Remembered,  that  on 
this  day  it  being  made  to  appear  to  me  by  the  testimony  of 

,  a  credible  witness,  that  (here  insert  the  name  of  the 

subscribing  witness),  whose  name  appears  on  the  annexed 
instrument  of  writing  as  a  witness  to  the  execution  thereof 
(is  dead,  or  cannot  be  produced,  as  the  case  may  be),  there- 
upon personally  appeared  before  me  (here  state  the  name 
and  official  title  of  the  officer  taking  the  proof  and  making 
the  certificate),  in  and  for  said  county  (here  state  the  name 
of  the  witness),  who  is  a  competent  and  credible  witness, 
and  who  being  first  duly  sworn  by  me  states  that  he  per- 
sonally knew  (here  give  the  name  of  the  person  whose  name 
is  to  be  proved,  whether  a  subscribing  witness  or  the  per- 
son who  executed  the  writing) ,  and  well  knew  his  signature, 
he  having  seen  the  said  (naming  the  party)  write  his  name 
(or  other. facts  showing  his  means  of  knowledge),  and  that 
he  believes  that  the  name  of  the  said  (naming  the  party) 
subscribed  to  the  annexed  instrument  (*^as  a  witness  to  the 
execution  thereof,"  or  ^^as  having  executed  the  same''), 
was  subscribed  thereto  by  the  said  (naming  the  party),  and 
the  same  is  his  genuine  signature. 
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In  Witness  Whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  this day  of ,  A.  D. . 


(Seal)  Name  of  Office. 

These  forms  are  in  the  singular  number,  but  they  may 
be  modified  so  as  to  include  two  or  more  witnesses. 

And  in  case  there  is  no  subscribing  witness  they  may  be 
modified  so  as  to  meet  the  requirements  of  the  statute  in 
that  regard.  These  forms  have  passed  the  scrutiny  of  some 
of  the  best  real  estate  lawyers  in  the  city  of  Chicago. 

§  1549.  Proof  of  Handwriting  of  Orantor  Admissible  on 
Inability  to  Produce  Subscribing  Witness — ^Although  it 
may  be  the  general  rule  that  in  the  absence  of  the  subscrib- 
ing witness  to  a  deed  the  next  best  evidence  is  proof  of  his 
handwriting,  yet  it  is  laid  down  as  a  principle  that  if  noth- 
ing can  be  heard  of  the  subscribing  witness  so  that  he  can- 
not be  produced  and  his  handwriting  cannot  be  proved  then 
the  execution  of  the  deed  may  be  shown  by  proving  the  hand- 
writing of  the  grantor.  If  after  proper  diligence  has  been 
used  to  produce  the  subscribing  witness  or  to  prove  his 
handwriting,  and  the  same  is  unavailing,  then  evidence  of 
the  handwriting  may  be  introduced ;  the  party  may  resort  to 
the  same  evidence  as  if  there  had  been  no  subscribing  wit- 
ness.^ 

A  copy  of  a  deed  shown  to  be  correct  is  competent  evi- 
dence to  prove  the  contents  of  the  original  deed,  where,  on 
proper  search,  the  original  deed  cannot  be  f  ound.** 

§  1550.  Form  of  Certificate  of  Acknowledgment — Statute 
— *' A  certificate  of  acknowledgment,  substantially  in  the  fol- 
lowing form,  shaU  be  sufficient : 

State  of  (name  of  State,) 
County  of  (name  of  County.) 
I  (here  give  name  of  officer  and  his  official  title)  do  hereby 

62 — Newsom  v.  Luster,  13  111.  176. 
63— Gillespie  y.   Gillespie,  159   IlL 
84. 
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certify  (name  of  grantor,  and  if  acknowledged  by  wife,  her 
name,  and  add  ^^wife")  personally  known  to  me  to  be  the 
same  person  whose  name  is  (or  are)  subscribed  to  the  foi:e- 
going  instrument,  appeared  before  me  this  day  in  person, 
and  acknowledged  that  he  (she  or  they)  signed,  sealed  and 
delivered  the  said  instrument  as  his  (her  or  their)  tree 
and  voluntary  act,  for  the  uses  and  purposes  therein  set 
forth. 

Given  under  my  hand  and  (private  or  official,  as  the  case 
may  be)  seal  this  (day  of  the  month)  day  of  (month)  A.  D. 
(year ) . 

Signature  of  officer  (Seal)''** 

But  see  Sec.  1564  post. 

§  1551.  Misnaming  the  Nature  of  Instrument  Immaterial 

— The  misnaming  in  the  officer 's  certificate  of  acknowledg- 
ment of  the  document  acknowledged,  that  is  designating  a 
deed  a  power  of  attorney,  will  not  vitiate  the  acknowledg- 
ment.** 

§  1552.  Certificate  of  Acknowledgment  to  Contain  State- 
ments Required  by  Statute — The  certificate  of  acknowledg- 
ment should  contain  the  statement  required  by  the  statute. 
A  statement  that  the  officer  is  satisfied  that  the  party  ac- 
knowledging the  document  is  the  same  party  who  signed 
the  same  is  not  sufficient.  The  statute  provides  for  two 
modes  of  determining  this  fact ;  first,  by  a  personal  knowl- 
edge of  the  person,  and  second  by  proof  made  before  him 
of  a  credible  witness.^ 

§1553.  Substance  of  Statute  in  Certificate  Only  Neces- 
sary— ^Technicalities  Disregarded— Prior  to  the  act  of  1872 
the  statute  required  that  the  certificate  of  acknowledgment 
in  the  case  of  a  married  woman  in  order  to  release  her  dower 
should  contain  a  statement  that  she  was  examined  separate 
and  apart  from  her  husband,  and  the  contents  of  the  deed 
fully  made  known  and  explained  to  her,  and  that  she  signed 

64— Sec.  28,  Ch.  30,  R.  S.  66— Shephard  v.  Carriel,  19  111.  313. 

65— Hurt  V.  McCartney,  18  111.  129. 
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the  same  freely  and  voluntarily,  of  her  own  accord  and  with- 
out fear  or  coercion  of  her  husband,  and  that  she  relin- 
quished her  right  and  claim  for  dower  in  the  land  therein 
described  and  that  she  did  not  wish  to  retract  the  same,  or 
words  to  such  effect. 

The  object  of  such  legislation  seems  to  have  been,  in 
prescribing  the  mode  by  which  a  married  woman  might  be 
divested  of  her  interest  in  land,  that  she  should  not  be  im- 
posed upon  or  coerced  by  her  husband,  and,  to  protect  her 
from  imposition  and  coercion,  the  oflScer  should  examine 
her  separate  and  apart  from  her  husband,  that  he  should 
explain  to  her  the  nature  of  the  act  that  she  was  about  to 
consummate,  and  thus,  by  explaining  to  her  the  contents  of 
the  deed  she  had  executed,  retract  if  she  desired  to  do  so, 
for  any  cause  operating  upon  her. 

And  when  all  these  appeared  in  the  certificate  of  the 
oflBcer  slight  departure  from  the  words  of  the  law  would  not 
invalidate  the  certificate.  So  long  as  the  substance  of  the 
statute  was  preserved,  mere  technical  objections  to  it  would 
not  be  favored.*^ 

If  the  acknowledgment  is  taken  before  the  proper  officer 
the  exact  language  of  the  statute  need  not  be  used. 

It  is  the  doctrine  of  the  courts  that  a  certificate  of  ac- 
knowledgment of  a  deed  need  not  be  in  literal  compliance 
with  the  statute,  it  is  sufficient  if  there  be  a  substantial  com- 
pliance therewith.^ 

§1554.  Surplusage  in  Certificate  Immaterial — If  words 
are  found  in  a  certificate  of  acknowledgment  which  is  per- 
fect without  them,  such  redundancy  cannot  vitiate;  they 
may  be  regarded  as  surplusage.** 

So  the  insertion  of  a  word  *' notarial''  before  the  word 
**seaP'  in  the  attesting  clause  of  a  certificate  was  held  to 

67 — Stuart  v.  Dutton,  39  111.  91.  69 — Stuart  v.  Button,  39  111.  91. 

68 — Oalimet  &  C.  C.  &  D.  Co.  v. 
Buasell,  68  111.  426;  Alvis  v.  Morrison, 
63  ni.  181. 
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be  surplusage,  in  an  acknowledgment  taken  by  a  justice  of 
the  peaceJ^ 

§  1555.  E£Fect  of  Acknowledgment— An  acknowledgment 
is  of  value  only  as  showing  that  the  instrument  was  in  fact 
executed  by  the  person  whose  name  is  signed  to  if* 

The  certificate  of  acknowledgment  of  the  officer  taking  the 
same  is  sufficient  evidence  of  the  due  execution  of  the  deed 
or  instrument,  when  that  question  is  called  in  question.^ 

§  1556.  Venue  of  Acknowledgment — ^It  must  appear  from 
the  certificate  of  acknowledgment  where  it  was  made  and 
certified,  or  by  taking  the  acknowledgment  and  deed  to- 
gether, the  court  will  be  able  to  presume  in  what  State  it 
was  taken.  The  officer  taking  it  can  only  act  within  the 
territorial  limits  of  his  jurisdiction,  and  it  must  appear  that 
the  act  was  performed  within  those  limits.  So  where  the 
venue  was  only  ^^ County  of  New  York,"  and  there  was 
nothing  in  the  deed  to  indicate  in  what  State  the  officer 
acted,  the  deed  as  to  the  interest  of  the  grantee  was  inad- 
missible in  evidence,  without  further  proof  of  its  execu- 
tion.''* 

The  objection  to  a  certificate  of  acknowledgment  that  the 
county  is  wanting  in  the  venue  may  be  overcome  by  proof 
that  the  officer  who  took  the  acknowledgment  was  an  officer 
in  the  county  wherein  the  trial  was  had  at  the  time  of  tak- 
ing the  acknowledgment;  courts  will  take  judicial  knowl- 
edge of  the  fact  as  to  who  are  public  officers  in  its  county, 
and  proof  of  the  official  character  of  such  officers  is  not  re- 
quired, unless  the  particular  question  is  directly  put  in 
issue.'* 

A  certificate  of  acknowledgment  made  by  a  clerk  of  a 
county,  formal  in  every  respect,  except  the  name  of  the 
county  was  omitted  from  the  margin,  but  the  impression 
of  the  seal  was  ^'Will  County  Seal."    While  it  might  be  ad- 

70 — ^Poster  v.  Latham,  21  111.  App.  72— Scliroeder  v.  Smith,  249  111.  574. 

165.  73— Hardin  v.  Kirk,  49  HI.  153. 

71 — Springer  v.  Orr,  82  111.   App.  74 — Oraham    v.    Anderson^    42    III. 

558.  514- 
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mitted  that  the  certificate  was  informal,  but  it  was  nothing 
more.  It  is  perfectly  certain  that  the  deed  was  acknowl- 
edged before  the  clerk  of  Will  county,  and  attested  under 
the  seal  of  the  county.  Naming  the  county  in  the  margin 
would  scarcely  make  it  more  certain.''' 

Although  the  certificate  of  acknowledgment  may  not  con- 
tain a  venue,  but  where  the  officer  taking  the  acknowledg- 
ment signs  his  name  and  designates  himself  of  a  particular 
town  the  courts  will  take  judicial  notice  of  the  couAty  in 
which  a  certain  town  is  located ;  and  so  they  will  take  judi- 
cial notice  of  the  counties  of  the  State,  and  the  number  of 
townships  within  the  county,  courts  will  take  judicial  no- 
tice of  its  own  officers  and  all  public  officers  in  civil  affairs 
within  its  jurisdiction,  especially  as  to  who  are  justices 
of  the  peace.  So  where  it  can  be  ascertained  by  an  inspec- 
tion of  the  certificate  that  the  officer  taking  the  acknowledg- 
ment was  a  civil  officer  within  the  county  wherein  the  court 
is  sitting,  the  mere  omission  of  the  name  of  the  county  in 
the  venue  will  not  invalidate  the  certificate  of  acknowledg- 
ment.''® 

But  it  is  a  well  established  rule  that  the  courts  of  one 
county  will  not  take  judicial  notice  as  to  who  are  the  civil 
officers  of  another  county,  especially  as  to  who  are  justices 
of  the  peace  of  such  foreign  county.''' 

§1557.  Residence  of  Officer  Taking  Acknowledgment— 
The  legal  presumption  is  that  an  officer  taking  an  acknowl- 
edgment of  a  deed  resides  in  the  place  of  his  jurisdiction, 
and  that  he  acted  in  such  place.  It  would  be  an  unreason 
able  presumption  to  assume  that  an  officer  attempted  to  dis- 
charge his  duties  in  some  place  other  than  the  place  where 
he  was  authorized  to  act.''* 

§  1558.  Identity  of  Grantor— Where  in  the  body  of  the 
conveyance  the  grantors  were  correctly  named  as  Samuel 

75 — Chiniquy  v.  Oatholic  Bishop  of  77— Weber  v.  Mick,  131  111.  520. 

Chicago,  41  111.  148.  78— Hardin  v.  Osborne,  60  111.  93; 

76— Gilbert  v.  National  Cash  Reg.  Dunlap  V.  Dougherty,  20  III.  397. 
Co.,  176  111.  288. 
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B.  Postley  and  Abraham  B.  Kain,  but  the  deed  was  signed 
S.  Brook  Postley  and  A.  Bowdoin  Kain,  and  the  officer  tak- 
ing the  acknowledgment  certified  that  he  knew  them  to  be 
the  identical  persons  named  in  the  deed  as  the  makers 
thereof,  it  was  held  that  the  identity  of  the  grantors  with 
the  persons  signing  the  deed  sufficiently  appeared,  and  the 
conveyance  was  sufficiently  executed. ""^ 

§  1559.  Certificate  When  Acknowledflfment  is  by  Attorney 
in  Fact — Where  a  deed  is  executed  by  the  grantors  by  their 
attorney  in  fact,  and  the  officer  before  whom  it  is  acknowl- 
edged certifies  that  the  attorney  in  fact  was  personally 
known  to  him  as  the  real  person  whose  name  is  subscribed 
to  the  deed  as  having  executed  the  same  as  the  attorney  in 
fact  of  the  grantors,  and  that  the  said  attorney  in  fact  ap- 
peared before  him  in  person  and  acknowledged  that  he,  as 
such  attorney  in  fact,  signed,  sealed  and  delivered  said  deed 
as  the  free  and  voluntary  act  of  the  said  grantors,  and  for 
the  uses  and  purposes  therein  set  forth,  it  was  held  to  be 
sufficiently  acknowledged.*® 

§  1560.  Certificate  of  Acknowledgment  to  be  Completely 
in  Writing — The  acknowledgment  of  a  conveyance  cannot 
rest  partly  in  writing  and  partly  in  parol ;  it  must  all  be  in 
writing.  The  statute  has  declared  that  by  this  mode,  and 
this  mode  only,  can  an  acknowledgment  be  certified.  It  is 
not  permissible  to  prove  by  oral  testimony  that  it  was  in 
fact  acknowledged.*^ 

§1561.  Certificate  to  be  Signed  by  the  Officer  Taking 
Acknowledgment — The  statute  requires  that  the  certificate 
of  acknowledgment  shall  be  signed  by  the  officer  taking  it, 
and  the  only  safe  rule  is  to  require  this  to  be  done  In  all 
cases  of  statutory  acknowledgments.  Affixing  the  official 
seal  of  the  officer  alone  is  not  sufficient.** 

Where  the  closing  words  of  a  certificate  of  acknowledg- 

79 — Lyon  v.  Kain,  36  111.  362.  81 — Ennor  v.  Thompson,  46  111.  214. 

80— Renter    v.    Stuchart,    181    111.  82— Clark  v.  Wilson,  127  111.  449. 

529. 
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ment  are:  ** Before  me,  Benjamin  Pinney,  Commissioner 
of  deeds  for  the  State  of  Illinois, ' '  that  is  a  sufficient  sign- 
ing. It  is  jnst  as  reasonable  to  say  that  this  was  a  signature 
as  to  say  it  was  only  a  recital.** 

A  certificate  of  acknowledgment  was  signed  by  a  clerk  of 
a  court  of  record  by  his  deputy.  It  was  objected  to  this 
that  the  acknowledgment  should  have  been  had  before  the 
clerk  in  person,  but  the  objection  was  held  to  be  not  well 
founded.  The  acknowledgment  purports  to  have  been  taken 
before  the  clerk,  and  is  certified  in  his  name,  under  the  seal 
of  the  court.  This  prima  facie  is  sufficient.  The  seal  of  the 
court  proves  itself,  and  it  must  be  presumed  that  it  was 
affixed  by  the  proper  officer.** 

If  the  officer  professes,  in  the  body  of  his  certificate,  to  be 
acting  officially,  the  court  was  of  the  opinion  that  the  omis- 
sion of  words  indicating  his  official  title  after  his  signature 
cannot  have  the  effect  of  rendering  his  certificate  invalid.  It 
is  enough  if  his  official  character,  and  that  he  was  acting 
officially,  appears  in  the  certificate.** 

§  1562.  The  Date  of  a  Certificate  of  Acknowledgment  is 
not  important  in  establishing  the  identity  or  binding  char- 
acter of  the  instrument. 

And  it  may  be  shown  that  there  is  a  mistake  in  the  date 
of  such  a  certificate.** 

A  mistake  in  the  date  of  an  acknowledgment  is  not  ma- 
terial where  no  injury  results  therefrom  to  any  person.*'' 

§  1563.  Seal  of  Offiicers  to  be  Attached  to  Certificate— An 
acknowledgment  of  a  deed  taken  before  a  notary  public 
should  be  certified  under  his  official  seal.  A  notary  public 
should  certify  his  acts  under  an  official  seal,  which  every 
notary  in  whatever  country,  is  presumed  to  have.  Where 
this  is  not  done,  the  •  admission  of  the  deed  in  evidence, 

83— Fiflk  V.  Hopping,  169  111.  105.  86— Springer  v.   Onr,   82   111.   App. 

84— Hope  V.  Saivyer,  14  111.  254.  558. 

85— Lake  Erie  &  W.  R.  R.  Co.  v.  87— Dnrfee  v.  Grinnell,  69  111.  371. 
Whitham.  155  111.  514. 
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without  further  or  other  proof  of  its  execution,  is  erro- 
neous.** 

The  statute  requires  that  he  shall  have  a  seal  by  which 
such  act  shall  be  authenticated.** 

His  private  seal  is  not  suflScient.  The  statute  which  au- 
thorizes public  oflScers  to  use  their  private  seals  until  an 
official  seal  is  furnished,  has  no  application  to  notaries 
public.** 

Although  the  attesting  clause  of  a  certificate  of  acknowl- 
edgment by  a  notary  public  may  not  recite  that  it  is  given 
under  his  official  seal,  yet  if  his  official  seal  is  in  fact  at- 
tached to  the  certificate  it  will  be  sufficient.** 

Where  it  appears  that  a  seal  precedes  the  name  of  the 
justice  of  the  peace  who  took  the  acknowledgment  to  a 
deed,  the  objection  to  it  that  there  is  no  seal  to  the  signature 
of  the  justice  is  merely  technical  and  it  should  meet  with 
but  little  favor.  It  is  not  requisite  that  the  seal  should 
follow  the  name  of  the  justice,  and  the  seal  appearing  as  it 
did  was  held  to  be  sufficient.** 

§1E64.  Homestead  Estate  Released— Statute— '' No  deed 
or  other  written  instrument  shall  be  construed  as  releas- 
ing or  waiving  the  right  of  homestead,  unless  the  same 
shall  be  contained  in  a  clause  expressly  releasing  or  waiv- 
ing such  right.  And  in  such  case  the  certificate  of  acknowl- 
edgment shall  contain  a  clause  substantially  as  follows: 
**  including  the  release  and  waiver  of  the  right  of  home- 
stead, ' '  or  other  words  which  shall  expressly  show  that  the 
parties  executing  the  deed  or  other  instrument  intended 
to  release  such  right.  And  no  release  or  waiver  of  the  right 
of  homestead  by  the  husband  shall  bind  the  wife  unless  she 
join  in  such  release  or  waiver.** 

§1565.  Constitutionality  of  Statute— The  statute  in  re- 
gard to  the  acknowledgment  of  deeds  or  mortgages  affect- 

88— -Booth  V.  Cook,  20  111.  129.  92— Oilbreath    v.    Dilday,    152    111. 

89— Dyer  v.  Flint,  21  111.  80.  207. 

90 — Mason  v.  Brock,  12  111.  273.  93— Sec.  27,  Ch.  30,  R.  S. 

91— Moore  v.  Titman,  .33  111.  357. 
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ing  the  homestead  is  not  unconstitutional  because  it  im- 
pairs the  obligation  of  contracts.  The  legislature  has  the 
power  to  enact  that  such  instruments  shall  not  be  effective 
in  any  way  without  an  acknowledgment  of  a  certain  kind. 
Such  a  law  only  prescribes  what  shall  constitute  a  valid 
contract.** 

§  1566.  Deed  Affecting  Homestead  Must  be  Executed  by 
Both  Husband  and  Wife — ^A  release  and  waiver  of  the 
homestead  estate  must  be  both  executed  and  acknowledged 
by  both  the  husband  and  wife;  if  the  instrument  fails  to 
release  the  homestead  estate,  or  the  requisite  clause  is  omit- 
ted from  the  certificate  of  acknowledgment  the  release  is 
ineffectual ;  and  both  husband  and  wife  must  join  in  the  ex- 
ecution and  acknowledgment;  one  cannot  release  for  the 
other,  and  if  only  one  join  in  the  release  and  acknowledg- 
ment, it  is  ineffectual  as  to  the  other.** 

§  1567.  Homestead  Attaches  if  Deed  from  Man  to  Pro- 
posed Wife  be  not  Delivered  Before  Marriage— Where  a 
person  in  anticipation  of  his  marriage,  executed  and  ac- 
knowledged a  deed  for  a  house  and  lot  to  his  intended  wife, 
and  handed  the  same  to  his  attorney,  with  instructions  to 
deliver  it  to  his  wife  as  soon  as  the  marriage  ceremony  was 
celebrated,  and  two  days  after  the  marriage  the  attorney 
handed  the  deed  to  the  grantor,  who  thereupon  delivered 
the  same  to  his  wife,  it  was  held  that  the  delivery  of  the 
attorney  did  not  constitute  a  delivery  to  his  wife  before  her 
marriage,  and  that  consequently  a  homestead  estate  at- 
tached to  the  premises,  the  same  being  so  occupied  at  the 
time  the  husband  delivered  the  deed  to  his  wife.*^ 

§1568.  Place  for  Recording  Conveyance — Statute— 
*' Deeds,  mortgages,  powers  of  attorney  and  other  instru- 
ments relating  to  or  affecting  the  title  to  real  estate  in  this 
state,  shall  be  recorded  in  the  county  in  which  such  real 

94 — ^Parrott  v.  Kumpff,  102  HI.  423.  96 — ^Barrows  v.   Barrows,   138   HI. 

95 — Trustees  of  Schools  v.  Hovey,      649.  , 

94  IlL  394. 
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estate  is  situated;  but  if  such  county  is  not  organized  then 
in  the  county  to  which  such  unorganized  county  is  attached 
for  judicial  purposes. '  ^  •^ 

§1569.  Place  of  Recording  United  States  Patents- 
Patents  for  land  from  the  United  States  do  not  come  within 
the  purview  of  the  recording  laws  of  the  different  states 
where  the  terms  employed  do  not  include  them.  The  orig- 
inal record  is  in  the  General  Land  Office  at  Washington, 
from  which  patents  are  issued,  and  this  record  has  heen 
held  to  be  notice  to  all  the  world  of  their  existence.** 

§1570.  Plaoe  of  Recording  Deeds  of  Lands  Set  Off  to 
Certain  Indians  Individually — The  recording  laws  of  the 
State  of  Illinois  have  no  bearing  on  the  question  upon  the 
provisions  of  a  treaty  with  the  Indian  Tribes  requiring  the 
approval  of  the  president  to  any  conveyance  made  by  cer- 
tain Indian  lands  set  off  to  them  individually.  The  record 
of  the  approval  of  the  President  to  such  conveyances  is 
preserved  in  the  department  at  Washington  and  such  a 
record  is  notice  to  all  concerned  from  the  time  it  is  made. 
And  the  recording  laws  of  Illinois  do  not  require  that  a 
copy  of  that  record  should  be  recorded  in  the  Recorder's 
Office  in  the  county  where  the  lands  are  situated.** 

§1571.  Land  Situated  in  Different  Counties — Certified 
Copy  May  be  Recorded — Statute — ''Where  an  original 
deed,  mortgage  or  other  instrument  relating  to  or  affecting 
the  title  to  real  estate,  having  tracts  of  land  therein  de- 
scribed lying  in  different  counties,  it  shall  be  lawful  to 
record  a  certified  copy  of  such  deed  or  other  instrument  in 
counties  where  the  original  has  not  been  recorded ;  and  the 
record  of  such  certified  copy  heretofore  or  hereafter  shall 
be  notice  in  the  same  manner  that  the  filing  and  recording 
of  the  original  would  be,  and  copies  from  such  records  shall 
be  prima  facie  evidence  to  the  same  extent  as  if  the  original 
had  been  so  recorded.  ^  ^  * 

97— Sec.  28,  Cfh.  30,  B.  S.  99— Lomax   v.    Pickering,   165   111. 

98— Lomax   v.    Pickering,   165   111.       431. 
431.  1— Sec.  29.  Ch.  30,  R.  S. 
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§  1572.  Conveyaaces  as  to  Orediton  and  Pnrchasen  to 
Take  Effect  from  Date  of  Filing— Statute— ''All  deeds, 
mortgages  and  other  instruments  of  writing  which  are  au- 
thorized to  be  recorded,  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors  and  subsequent  purchasers, 
without  notice ;  and  all  such  deeds  and  title  papers  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers, without  notice,  until  the  same  shall  be  filed  for 
record.  * '  • 

Where  a  party  claims  the  rights  of  a  bona  fide  purchaser 
under  the  recording  act,  without  notice  of  other  convey- 
ances, it  must  be  made  to  appear  that  the  grantee  became 
a  purchaser  after  the  execution  of  the  prior  deed  and  before 
its  record.* 

Parties  about  to  purchase  securities,  secured  by  mortgage 
or  trust  deed  are  bound  to  take  notice  of  such  matters  as 
are  of  record  which  affect  the  mortgage  or  trust  deed,  and 
they  are  bound  by  whatever  notice  the  records  disclose,  even 
though  they  do  not  examine  them.* 

§1573.  Recording  Instruments  Not  Obligatoiy— There 
is  no  principle,  outside  of  self  interest  and  prudence  in 
business,  that  requires  the  holder  of  a  mortgage  to  put  it 
on  record  at  any  particular  time.  But  by  not  doing  so 
promptly,  he  runs  the  risk  of  having  it  postponed  to  a  junior 
lien,  and  of  losing  the  benefit  of  it  altogether.* 

§  1574.  Effect  of  Failure  to  Record  Instrument— Where 
a  grantee  withholds  his  deed  from  the  public  records  and 
thus  puts  into  the  power  of  his  grantor  to  commit  a  fraud 
upon  him,  and  he  cannot  be  permitted  to  shift  the  loss 
caused  by  such  a  fraud  upon  subsequent  purchasers  with- 
out sufficient  proof  that  they  either  participated  in  such 
fraud,  or  had  notice  of  it  before  the  purchase. 

To  thus  permit  the  holders  of  such  unrecorded  deeds,  at 

2— Sec.  30,  Oh.  30,  B.  8.  4— Bohde  v.  Bohn,  232  HI.  180. 

3— SchultB  V.  HoufeB,  96  111.  335.  5— Field  v.  Ridgely,  116  HI.  424. 

2  R.  P.— 26 
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the  expense  of  others  who  subsequently  deal  with  the  prop- 
erty, to  thus  escape  from  the  results  of  their  carelessness 
or  negligence,  would  nullify  the  statute  and  impede  the  sale 
and  transfer  of  real  property.' 

§  1575.  Recording  Documents-  Not  Authorused  by  Statute 
Not  Notice — It  is  only  such  documents  as  the  statute 
authorizes  to  be  filed  that  constitute  notice  to  parties  deal- 
ing with  the  land.  So  the  filing  of  notice  of  a  vendor  *s  lien 
in  the  recorder's  ofl&ce  is  not  constructive  notice  of  such 
lien,  and  cannot  be  availed  of  as  such.'' 

Although  a  mortgage,  or  a  trust  deed  in  the  nature  of  a 
mortgage,  are  not  assignable,  yet  the  notes  secured  thereby 
are,  and  where  a  party  takes  the  assignment  of  such  notes 
if  he  desires  to  protect  himself  from  frauds  perpetrated 
by  the  mortgagee  or  trustee  by  the  execution  of  a  release 
thereof,  it  is  his  duty  to  procure  an  assignment  thereof  and 
record  the  same,  otherwise  he  will  be  bound  by  such  a  re- 
lease, and  lose  his  security,  if  there  be  nothing  on  the  record 
giving  notice  of  his  rights.* 

§  1576.  Recording  Undelivered  Deeds — The  recording  of 
an  undelivered  deed,  has  no  more  effect  than  the  record  of  a 
forgery.* 

§  1577.  ]ieoQrding  Forged  Deeds— The  provisions  of  the 
recording  act  have  no  application  to  forged  instruments, 
for  they  cannot  affect  the  title  one  way  or  another.  They 
are,  therefore,  not  entitled  to  be  recorded.  It  would  be  a 
dangerous  doctrine  to  hold  that  one  by  forging  a  deed  to 
himself  and  then  putting  it  upon  record,  could  then,  by 
conveying  it  to  a  third  party,  having  no  notice  of  the  forg- 
ery, confer  upon  the  latter  a  good  title,  merely  because  the 
record  showed  a  good  title  in  the  forger.  If  such  were  the 
law  no  man's  title  would  be  safe.  The  principles  of  jus- 
tice and  public  policy  alike  forbid  such  a  rule.** 

6— English  v.  Lindley,  194  111.  181.  9— Stanley  v.  Valentine,  29  111.  544. 

7— Porter  v.  Clark,  23  111.  App.  567.  10— Fry  v.  Try,  109  111.  466. 

8— Mann  v.  Jummel,  183  111.  523. 
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§  1578.  Righto  of  Tenons  to  Things  Appearing  on  Public 
Records — One  dealing  with  real  property  is  entitled  to  the 
benefit  of  everything  appearing  upon  the  public  records 
which  will  sustain  his  claim,  whether  he  examines  the  rec- 
ord or  not.^* 

Provided  the  same  is  genuine. 

§1579.  Instmment  Notioe  from  Date  of  Filing  for 
Record — ^After  the  recorder  has  received  and  filed  a  deed 
for  record  it  is,  in  contemplation  of  law,  recorded  and  be- 
comes notice  to  the  world." 

Although  it  may  not  then  be  actually  recorded,  and  al- 
though the  recorder  in  recording  a  deed  may  make  a  mis- 
take therein,  and  misrecord  the  deed." 

§  1580.  Endorsement  on  Instrument  Evidence  of  Record- 
ing Same — A  certificate  of  a  recorder  upon  a  deed,  giving 
the  date,  book  and  page  of  record,  is  presumptive  evidence 
that  the  deed  is  recorded,  and  testimony  of  the  strongest 
kind  is  required  to  destroy  its  effect." 

§  1581.  Filing  of  Instrument  Must  be  in  Good  Faith  to 
Constitute  Notice — An  instrument  to  become  constructive 
notice,  must  in  good  faith,  be  filed  for  record,  and  left  with 
the  proper  officer  for  that  purpose.  So  where  an  instru- 
ment was  presented  to  the  recorder  and  by  him  marked 
** Filed  for  record,"  of  a  certain  date,  and  then  immedi- 
ately withdrawn  for  the  alleged  purpose  of  having  a  proper 
government  stamp  placed  thereon,  and  not  returned  for 
more  than  a  month  thereafter,  is  not  sufficient  to  give  con- 
structive notice,  within  the  intent  of  the  registry  law.  Such 
conduct  was  either  a  trick,  or  an  act  of  gross  negligence, 
and  it  could  not  affect  the  public.  The  officer  ought  not  to 
have  permitted  the  withdrawal  of  the  instrument  after  his 
file  mark  had  been  placed  upon  it." 

The  statute  makes  the  filing  of  a  deed  the  same  as  the 

11— Mann  v.  Jummel,  183  111.  523.  14— Merrick  v.  Wallace,  19  111.  486. 

12 — ^Kiser  v.  Houston,  38  111.  252.  15 — ^Worcester  Nat.  Bank  v.  Chee- 

13— Nattinger  v.  Ware,  41  111.  245.       ney,  87  IlL  602. 
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recording  of  it.  But  where  a  deed  of  land  is  left  by  the 
grantor  with  the  recorder,  and  the  fees  for  recording  paid, 
with  directions  not  to  record  the  same  till  ordered  to  do  so, 
and  before  such  orders  are  given  another  deed  from  the 
same  grantor  is  filed  and  recorded,  such  first  deed  will  not 
be  held  to  have  been  filed  for  record  within  the  meaning  of 
the  statute,  and  the  grantee  in  the  second  deed  will  not  be 
held  charged  with  notice  of  the  first  deed.^^ 

If  the  recorder  permits  the  instrument  to  be  withdrawn 
before  being  actually  recorded,  he  places  it  within  the  power 
of  the  grantor  to  commit  a  fraud  of  the  grossest  kind  upon 
innocent  purchasers  or  subsequent  incumbrancers.^^ 

§  1582.  Right  of  Orantee  to  Recwd  Deed— The  consent 
of  the  grantor  is  not  required  in  order  to  authorize  the 
grantee  to  record  a  deed  delivered  to  him  by  the  grantor, 
unless  there  is  an  agreement  that  it  shall  not  be  record  3d. 
Where  the  instrument  is  delivered  the  grantee  may  record 
it,  and  the  fact  that  it  was  filed  for  record  raises  the  pre- 
sumption that  it  was  delivered  by  the  grantor  to  the  grantee, 
and  that  it  was  rightly  filed  for  record  by  the  grantee  or  by 
some  one  acting  for  him  in  that  behalf.** 

§  1583.  Rights  of  ParUes  Not  Affected  by  Alteration  of 
Record — ^An  alteration  in  the  record  of  a  deed  cannot  de- 
prive an  innocent  party  of  the  benefit  of  the  original  rec- 
ord." 

§  1584.  Object  of  Recording  Act  to  Oive  Notice  of  Rights 
of  Parties — ^The  object  of  the  recording  act  is  to  protect 
subsequent  purchasers  and  judgment  creditors  against  pre- 
vious deeds  and  mortgages  unrecorded,  and  that  the  record- 
ing of  a  deed  is  constructive  notice  only  to  those  who  have 
subsequently  acquired  some  interest  or  right  in  the  prop- 
erty; the  recording  of  a  deed  aflFords  no  notice  whatever 
to  a  prior  purchaser  who  has  promptly  recorded  his  deed. 

16— Haworth  v.  Taylor,  108  IlL  276.  18— Spencer  v.  Razor,  251  111.  278. 

17— Kifler  v.  Houston,  38  111.  252.  19— Merrick  v.  Wallace,  19  IlL  486. 
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Such  a  purchaser  is  not  required  to  search  the  record  for 
the  recording  of  deeds  subsequent  to  the  record  of  his  own,** 

The  record  of  a  deed,  made  subsequent  to  the  record  of  a 
mortgage,  is  not  notice  to  the  mortgagee  nor  to  a  person 
purchasing  at  a  foreclosure  sale  of  the  mortgage.  The  reg- 
istry laws  have  no  application  to  such  a  case.** 

Where  an  indebtedness,  secured  by  a  mortgage  or  trust 
deed,  and  which  may  be  payable  at  any  time  at  the  option 
of  the  maker,  a  person  dealing  with  the  property  has  the 
right  to  rely  upon  the  genuineness  of  a  release  duly  executed 
and  recorded,  although  such  release  was  made  before  the 
actual  maturity  of  the  indebtedness  by  its  terms.** 

The  law  protects  the  purchaser  of  real  estate  in  his  pur- 
chase of  the  same  as  the  title  appears  of  record,  unless 
there  be  something  shown  to  the  contrary.** 

It  is  the  recording  of  a  deed  which  secures  the  title  from  ' 
being  defeated  by  a  subsequent  sale  by  the  original  grantor 
to  an  innocent  purchaser.** 

The  record  of  a  bond  for  the  conveyance  of  land  by  the 
owner  of  the  land  is  notice  to  subsequent  purchasers  and 
creditors  of  the  owner,  and  they  are  bound  thereby.** 

A  purchaser  is  presumed  to  have  notice  of  any  defects 
appearing  on  the  face  of  his  title  papers,  or  by  the  record ;  ** 
but  he  is  not  required  to  look  for  latent  defects  in  the  chain 
of  conveyances,  when  they  are  regular  upon  their  face,  and 
apparently  conveying  the  legal  title.*'' 

§1585.  Presumption  of  Notice  by  Record  Not  Always 
Conclusiye — ^The  presumption  that  a  party  has  notice  of  a 
cleed  from  the  record  thereof,  is  not  conclusive,  but  may  be 
rebutted  by  evidence  to  the  contrary,  in  a  suit  to  avoid  a 

20— Lowden  v.  Wilson,  233  111.  340;  24— King  v.  Gilson,  32  111.  348. 

Boone  v.  Clark,  129  111.  466;   Miller  25— Snapp  v.  Pierce,  24  111.  156. 

V.  Lamed,  103  HI.  562.  26— Latham  v.  Illinois  C.  B.  B.  Co., 

21— Alvis  V.  Morrison,  63  111.  181.  253  111.  93. 

22 — Oarey  v.  Banguth,  82  111.  App.  27 — Bobbins  v.  Moore,  129  111,  30 ; 

418.  School  Trustees  v.  Wright,  12  111.  432. 

23— Booker  v.  Booker,  208  111.  529. 
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conveyance  made  by  such  party,  on  the  alleged  ground  of 
ignorance  of  his  rights  in  the  premises,  when  the  grantee 
is  not  a  bona  fide  innocent  purchaser  for  value,  where  the 
rights  of  innocent  purchasers  have  not  intervened.  But 
in  a  contest  between  the  grantor  and  an  innocent  purchaser 
from  the  fraudulent  grantee,  the  record  would  be  conclu- 
sive upon  the  f ormer.*' 

§  1586.  Oral  Evidence  A(|mi88ible  to  Show  Contento  of 
Unrecorded  Deed — Oral  evidence  may  be  received  as  to  the 
contents  of  a  deed  which  has  never  been  recorded  upon 
proof  that  the  deed  was  duly  executed  and  delivered  to  the 
grantee  and  it  was  subsequently  handed  to  the  grantor  to  be 
kept  in  his  safe  for  the  grantee,  and  that  after  the  death 
of  the  grantor  diligent  search  was  made  in  the  safe  of  the 
grantor  and  among  his  papers  and  the  deed  could  not  be 
*  f  ound.** 

§1587.  Actual  Notice  of  Unrecorded  Deed— But  the 
recording  of  a  deed  is  not  the  only  method  by  which  notice 
of  an  unrecorded  deed  may  be  given.*® 

An  unrecorded  deed  is  good  as  against  those  taking  title 
to  the  land  with  actual  knowledge  of  such  unrecorded  deed.'^ 

Where  a  party  has  notice  of  the  equities  of  a  third  party 
in  certain  lands,  a  purchase  thereof  by  him  invests  him  with 
no  rights  adverse  to  the  interest  of  such  third  party." 

The  law  is  that  if  the  second  purchaser  from  the  same 
grantor  is  chargeable  with  notice  of  a  prior  contract  or 
conveyance  then  he  but  fills  the  shoes  of  the  vendor,  and 
either  as  his  trustee  for  that  purpose,  or  as  his  assignee, 
he  shall  make  good  the  obligations  which  were  imposed  upon 
the  grantor.  If  he  is  not  chargeable  with  such  notice,  when 
the  deed  to  him  was  executed  and  took  effect,  then  he  may 
hold  under  it,  notwithstanding  whatever  rights,  legal  or 
equitable,  may  be  shown  to  exist  between  the  original  vendee 
and  the  vendor." 

28— McCormick  v.   Miller,  102  HI.  31— Rupert  v.  Mark,  15  HI.  540. 

208.  32 — Masters  v.  Mayes,  246  HI.  606. 

29— Hawley  v.  Hawley,  187  HI  351.  33— Doyle  v.  Teas,  5  HI,  (4  Scam.) 

30— Higgins  v.  White,  118  HL  619.  gOg. 
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Notice  of  a  prior  unrecorded  deed  is  as  eflfectual  as  the 
registry  of  it.  The  object  of  recording  the  deed  is  to  give 
notice  to  the  world  of  the  purchaser's  claim  of  title,  and 
when  that  end  is  obtained,  whether  by  recording,  or  actual 
notice  of  such  circumstances  brought  to  the  knowledge  of 
the  proposed  purchaser  or  the  creditor,  as  would  induce  a 
prudent  man  to  make  inquiry  before  he  acted,  the  object 
of  the  statute  is  answered. 

In  all  cases  where  a  purchaser  cannot  make  out  a  title 
but  by  a  deed  which  leads  him  to  another  fact,  whether  by 
the  description  of  the  parties,  recitals  or  otherwise,  he  must 
take  cognizance  thereof,  and  if  he  does  not,  it  will  be  his  own 
gross  negligence.** 

It  is  not  always  true  that  actual  notice  of  a  prior  deed 
is  equivalent  to  notice  given  by  the  recording  of  it.  As  in 
case  two  persons  have  deeds  for  the  same  property  from 
the  same  grantor  of  diflFerent  dates,  and  they  simultaneously 
learn  of  each  other's  deeds,  and  the  holder  of  the  first  deed 
beats  the  other  in  a  race  to  the  recorder 's  oflSce,  and  records 
his  deed  first.  It  cannot  be  supposed  that  his  knowledge  of 
the  existence  of  the  other  deed,  would  destroy  the  effect  of 
his  record,  and  postpone  his  deed  to  the  one  subsequently 
recorded.** 

"*^1588.  Constructive  Notice  of  Unrecorded  Deed— What 
is  sufficient  to  constitute  notice  of  a  prior  conveyance  or 
contract  is  frequently  a  question  of  no  small  difficulty,  and 
a  subject  upon  which  much  has  been  written,  and  after  all, 
not  a  great  deal  definitely  settled.  This  notice  is  some- 
times a  question  of  law  arising  from  facts  about  which  there 
is  no  dispute,  and  it  is  sometimes  a  question  of  fact,  to  be 
determined  by  the  evidence.  The  former  is  called  con- 
structive notice,  and  the  latter  actual  notice.  Constructive 
notice  is  frequently  made  out  by  lis  pendens,  by  the  record 
of  the  prior  title  or  claim  under  the  recording  acts,  by  the 

34— Bean   v.   Long,   122    111.    447 ;  35— Worden  v.  Williams,  24  111.  67. 

Morriaon  v.  Kelly,  22  111.  609, 
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possession  of  the  person  claiming  an  interest,  or  by  the  pur- 
chaser receiving  his  title  through  a  channel,  which,  with 
proper  attention,  would  have  led  him  to  a  knowledge  of  the 
interest  without  notice  of  which  he  is  charged. 

Great  dijfficulty  has  been  experienced  in  laying  down  any 
general  rule  by  which  the  courts  can  be  governed  as  to  the 
amount  of  evidence  which  is  necessary  to  make  out  actual 
notice,  for  between  the  slightest  and  most  indefinite  in- 
formation, and  the  most  positive  proof  of  actual  knowledge, 
brought  home  to  the  person  of  the  party,  there  is  an  in- 
finite number  of  gradations,  and  where  the  true  line  of 
demarcation  is,  between  the  two  extremes  has  never  been 
distinctly  settled  so  as  to  leave  no  difficulty  in  the  appli- 
cation to  individual  cases  as  they  may  arise.  There  seems 
to  be,  indeed,  two  classes  of  cases,  one  of  which  appears 
to  require  the  most  clear  and  certain  evidence  of  actual 
knowledge,  such  as  will  establish  fraud  on  the  part  of  the 
subsequent  purchaser,  while,  on  the  other  hand,  such  notice 
is  only  required  to  be  proved,  as  will  be  sufficient  to  put  a 
prudent  man  on  inquiry.  And  search  has  been  made  in  vain 
to  find  the  distinction  anywhere  laid  down,  by  which  the 
court  may  be  enabled  to  distinguish  them  in  their  features 
and  circumstances. 

By  looking  through  the  cases  it  will  frequently  be  seen, 
that  one  judge  holds  to  only  sufficient  to  put  a  party  on  in- 
quiry, while  another  will  hold  that  the  evidence  must  be 
sufficient  to  prove  the  party  guilty  of  fraud,  while  others 
have  differed  very  widely  as  to  the  amount  of  proof  re- 
quired. So  that  from  an  examination  of  the  authorities, 
after  all,  hereafter  as  heretofore  each  case  must  be  governed 
by  its  own  peculiar  circumstances;  and  when  the  court  is 
satisfied  that  the  subsequent  purchaser  has  acted  in  bad 
faith,  and  that  he  either  had  actual  notice,  or  might  have 
had  that  notice,  had  he  not  wilfully  or  negligently  shut  his 
eyes  against  these  lights,  which,  with  proper  observation, 
would  have  led  him  to  knowledge,  he  must  suffer  the  conse- 
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quences  of  his  ignorance,  and  be  held  to  have  had  notice 
so  as  to  taint  his  purchase  with  fraud  in  law.  It  is  suflSoient 
if  the  channels  which  would  have  led  him  to  the  truth, 
were  open  before  him,  and  his  attention  so  directed  that 
they  would  have  been  seen  by  a  man  of  ordinary  prudence 
and  caution.  The  law  will  not  allow  him  to  shut  his  eyes 
when  his  ignorance  is  to  benefit  him,  at  the  expense  of  an- 
other, when  he  would  have  had  them  open  and  inquiring, 
had  the  consequences  of  his  ignorance  been  detrimental  to 
him.*« 

It  will  thus  be  seen  that  the  courts  of  Illinois  early 
adopted  the  more  liberal  rule  in  this  matter,  which  has  gen- 
erally been  followed  by  the  courts  of  the  state.  It  is  safe 
to  say,  that  the  information  received  ought  to  be  of  that 
character  that  a  prudent  person,  by  the  exercise  of  reason- 
able and  ordinary  diligence,  could,  upon  inquiry  and  inves- 
tigation, arrive  at  the  fact  that  a  prior  conveyance  had  been 
made.^7 

If  anything  apprises  a  purchaser  or  incumbrancer  that 
a  particular  person  claims  the  property,  or  an  interest  in 
it,  the  former  must  pursue  that  notice  to  its  source,  and 
that,  failing  to  do  so,  he  will  be  charged  with  all  he  would 
have  learned  had  he  pursued  and  investigated  the  matter 
to  the  full  extent  to  which  it  led.*' 

Where  a  party  in  the  examination  of  the  records  finds 
the  title  in  fee  to  the  property  to  be  in  one  person,  and  the 
records  also  show  subsequent  mortgage  from  a  third  person 
to  such  owner,  such  facts  are  calculated  to  raise  a  suspicion 
that  the  owner  of  record  must  have  conveyed  the  property 
to  such  person  by  some  conveyance  not  recorded.  These 
facts  are  suflScient  to  awaken  inquiry  in  the  mind  of  a  rea- 
sonably cautious  man  about  to  purchase  the  property.  This 
is  the  measure  of  the  obligation  and  good  faith  of  the  party 

36— -Doyle  v.  Teas,  5  Dl.  (4  Scam.)  38— Chicago  &  E.  I.  R.  R.  Co.  v. 

202.  Wright,  153  111.  307. 

37— Chicago  v.  Witt,   75   HI.  211; 
Man  T.  Oliver,  246  111.  316. 
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about  to  purchase  the  property,  and  he  should  make  in- 
quiry as  to  such  a  conveyance.*^ 

Where  two  tenants  in  conamon  have  each  made  a  deed, 
one  conveying  the  east  half  and  the  other  the  west  half  of 
the  land,  which  deeds  are  duly  recorded,  such  record  will 
afford  persons  dealing  with  the  property  constructive  no- 
tice, sufficient  to  put  him  on  inquiry  as  to  the  fact  that  a 
partition  had  been  made  by  the  tenants  in  common  before 
they  executed  their  several  deeds  of  conveyance.** 

The  orders  of  the  county  connnissioners  court  and  mem- 
oranda of  sales  made  by  the  county  in  its  sales  books  are 
records ;  but  still  every  matter  of  record  is  not  constructive 
notice  of  the  subject  matter  of  it  to  all  strangers. 

In  tracing  title  to  or  through  the  county,  the  party  must 
go  to  the  recorder's  books  and  to  the  judicial  records  and 
levies,  where  the  evidence  of  conveyances,  contracts,  incum- 
brances and  liens  are  kept  and  to  be  found.  And  to  defeat 
a  purchaser's  title  from  the  county,  by  constructive  notice 
or  otherwise,  the  same  rules  and  evidence  must  apply  to 
all  alike,  according  to  the  particular  facts  and  circum- 
stances of  each  individual  case.*^ 

The  mere  fact  alone  that  a  party  found  upon  the  record, 
deeds  from  parties  who  were  strangers  to  the  title  as  shown 
on  the  record,  cannot  be  notice  to  him  that  the  legal  owner 
of  the  land  as  shown  by  the  record  had  parted  with  his  title. 
Such  a  rule  would  abrogate  the  recording  laws  of  the  state. 

While  a  purchaser  of  land  is  bound  to  know  what  the 
record  shows,  whether  he  examines  it  or  not,  he  has  a  right 
to  rely  upon  the  information  it  contains  as  to  the  person  in 
whom  it  shows  the  legal  title  to  be.** 

It  may  be  conceded  that  as  between  a  trustee  and  the 
cestui  que  trust  a  simple  dry  trust  may  be  created  be- 
tween them  by  a  declaration  of  trust  by  the  trustee,  but  if 

39 — ^Ogden   v.   Haven,   24   111.   57;  41 — Bourland  v.  Peoria  County,  16 

Morrison  v.  Morrison,  140  HI.  560.  111.  538. 

40_Markoe   v.  Wakeman,   107   111.  42--Chicago  v.  Witt,  75  HI.  211. 
251. 
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the  declaration  of  trust  be  not  recorded,  and  the  legal  title 
appears  of  record  to  be  in  the  trustee,  a  sheriff's  deed 
made  on  a  levy  and  sale  of  the  interest  of  the  trustee  in 
the  land,  the  grantee  therein  will  hold  the  title  as  against 
the  cestui  que  trust,  where  the  grantee  had  no  notice  of  the 
equities  of  the  cestui  que  trust.** 

When  a  proposed  purchaser  applies  to  a  person  who 
claims  to  have  an  interest  in  the  property,  and  asks  him 
whether  or  not  he  could  convey  a  good  title,  and  the  reply 
is  that  he  could  not  then  but  could  in  a  short  time,  and  he 
does  not  communicate  to  the  proposed  purchaser  the  party 
from  whom  he  expects  to  obtain  the  title,  or  any  informa- 
tion in  regard  to  the  title,  the  proposed  purchaser  is  not 
charged  with  any  notice  of  any  defect  in  the  title  of  the 
proposed  vendor.** 

§  1589.  Proof  of  Notice  by  Direct  Evidence— The  fact  of 
notice  must  be  proved  by  direct  evidence  or  by  other  facts 
from  which  it  may  be  clearly  inferred,  and  the  inference 
must  not  be  probable,  but  necessary  and  unquestionable. 
Mere  suspicion  will  not  raise  an  inference  that  the  subse- 
quent purchaser  had  notice  of  a  prior  unrecorded  deed.** 

Proof  of  notice  of  an  unrecorded  deed  must  be  made  in 
the  same  manner,  and  its  efficiency  must  be  the  same  as  that 
which  would  establish  a  fact  in  any  other  civil  proceeding. 
Any  circumstances  which  would  put  a  prudent  man  on  in- 
quiry are  sufficient.*® 

There  is  no  rule  of  law  that  to  affect  a  party  with  notice 
he  must  have  full,  complete  and  accurate  information  of 
the  nature,  extent  and  all  particulars  of  the  objection  to 
the  title  to  the  land  with  which  he  is  dealing.*' 

The  title  of  a  subsequent  purchaser,  who  first  places  his 
deed  upon  the  record,  will  not  be  defeated  upon  the  ground 
that  he  had  notice  of  a  prior  unrecorded  deed  of  the  same 

43— Home  8.  &  S.  Bank  v.  Peoria  46— Morruon  v.  Kelly,  22  HI.  609; 

A.  &  T.  Society,  206  HI.  9.  McConnell  v.  Beed,  5  111.  117. 

44— Chicago  v.  Witt,  75  HI  211.  47— Crawford  v.  Chicago,  B.  &  Q. 

45— Lowden  t.  Wilson,  233  lU.  340.  R.  B.  Co.,  112  111.  314. 
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premises,  unless  the  proof  of  such  notice  is  so  clear  and 
positive  as  to  leave  no  reasonable  doubt  that  the  taking  of 
the  second  conveyance  was,  under  the  circumstances,  an 
act  of  bad  faith  toward  the  first  purchaser.  The  fact  of 
notice  must  be  proved  by  direct  evidence,  or  by  other  facts 
by  which  it  may  clearly  be  inferred ;  and  the  inference  mast 
not  be  probable,  but  necessary  and  unquestionable.  Bare 
suspicion  will  not  raise  an  inference  of  a  fraudulent  in- 
tent.** 

In  a  controversy  between  two  purchasers  of  land  from 
the  same  grantor,  in  an  action  in  ejectment,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  defendant  pur- 
chased in  bad  faith,  or  the  want  of  any  consideration ;  and 
where  the  first  purchaser  failed  to  record  his  deed,  the 
presumption  of  law  is  that  the  second  purchaser  acquired 
title  in  good  faith  and  for  a  valuable  consideration.** 

Enough  must  be  shown  to  impute  to  him  bad  faith  so  as 
to  taint  his  purchase  with  fraud.  Mere  want  of  caution, 
as  distinguished  from  fraudulent  or  wilful  blindness,  is 
not  sufficient  to  charge  a  subsequent  purchaser  with  con- 
structive notice  of  an  unrecorded  deed.** 

The  statutes  of  Illinois  protect  the  purchasers  of  real 
estate  in  their  purchases  of  the  same  as  the  title  appears 
of  record,  unless  there  be  notice  of  something  to  the  con- 
trary. In  order,  therefore,  to  affect  a  party  who  has  taken 
a  trust  deed,  in  the  nature  of  a  mortgage,  from  one  Conrad 
Eichenberg,  of  a  judgment  against  one  Charles  Eichenberg, 
it  is  incumbent  upon  the  party  so  claiming  to  make  proof 
to  the  party  taking  the  trust  deed,  at  the  time  the  same  was 
taken  had  notice  that  such  judgment  was  rendered  against 
Conrad  Eichenberg  by  the  name  of  Charles  Eichenberg.  If 
the  records  show  nothing  of  this  kind,  and  there  is  no  pre- 
tense of  actual  notice,  nor  any  constructive  notice,  then 
there  is  not  such  notice  as  the  law  would  imply  from  the 

48 — Robertson  v.  Wheeler,  162  HI.  50 — Anthony   v.   Wheeler,   130    111. 

566.  128. 

4ft— Ryder  v.  Rush,  102  111.  338. 
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facts  and  circumstances.  So  it  was  held  that  the  party  tak- 
ing the  trust  deed  was  not  affected  by  the  judgment  against 
Charles  Eichenberg." 

But  the  entry  of  lands  sold  by  the  United  States  upon  the 
land  book  in  the  county  clerk's  oflSce,  being  only  required 
for  the  purpose  of  taxation,  affords  no  constructive  notice 
of  the  facts  appearing  thereon  to  subsequent  purchasers  or 
grantees  of  the  United  States." 

And  where  the  records  show  a  trust  deed  in  the  nature 
of  a  mortgage,  which  has  been  duly  released  of  record  by 
the  trustee  a  purchaser  will  not  be  bound  to  search  the 
records  to  see  if  a  conveyance  has  been  made  by  the  trus- 
tee under  the  power  in  the  trust  deed  after  its  release.** 

§1590.  Possession  Notice  of  Occupants  Rights— The 
object  of  recording  a  deed  is  to  afford  future  purchasers  or 
incumbrancers  of  the  grantor  notice  of  the  deed.  But  the 
recording  of  a  deed  is  not  the  only  method  under  which  such 
persons  may  receive  notice  of  a  conveyance.  Where  a  per- 
son obtains  a  deed,  and  enters  into  possession  of  the  land, 
and  continues  in  possession  as  owner,  such  possession  is 
notice  to  all  the  world  of  the  grantee  *s  rights  in  the  prem- 
ises, under  his  unrecorded  deed.  Actual  occupancy  is  equal 
to  the  record  of  a  deed  under  which  the  occupant  claims,  and 
parties  dealing  with  the  land  are  bound  to  inquire  'by  what 
right  or  title  he  holds.** 

And  it  is  not  the  duty  of  the  party  in  possession  to  volun- 
teer the  information  of  his  rights  in  the  land,  it  is  the  duty 
of  the  party  purchasing  the  land  to  make  inquiry  as  to  such 
rights,  and  if  he  does  not  he  takes  it  at  his  peril." 

The  law  charges  him  with  notice  of  all  the  rights  of  the 
party  in  possession.*' 

A  party  dealing  with  real  estate  is  bound  to  take  notice 

51— Grundies  v.  Reed,  107  HI.  304.  55— Dyer   v.    Martin,    5    HI.    146; 

52— BetBer  v.  Rankin,  77  111.  289.      McConnell  v.  Reed,  5  111.  117. 

53-— Porter   v.    McNabney,    77    HI.  5^— Whitaker  v.  Miller,  83  111.  381. 

235. 

54— Higgins  v.  White,  118  111.  619; 
Adam  ▼.  Tolman,  180  HL  61. 
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of  the  physical  condition  and  occupancy  of  the  property 
and  if  in  doing  so  he  acquires  information  enough  to  prompt 
him  to  such  further  reasonable  inquiry  as,  if  made,  would 
have  advised  him  of  certain  facts  he  is  bound  by  such 
facts.*'' 

Where  a  vendee  takes  possession  of  the  property  con- 
veyed to  him,  by  his  agent  or  tenants,  this  is  notice  of  his 
rights  therein.  A  possession  by  a  tenant  is  the  same  in  all 
respects  as  if  by  the  party  himself,  and  he  is  protected  in 
his  title  although  his  deed  may  be  unrecorded.** 

Possession  of  a  lot  by  a  tenant  of  a  party  whose  debt  is 
secured  by  a  deed  of  trust  on  the  same,  is  notice  to  all  sub- 
sequent purchasers  and  incumbrancers  of  the  rights  of  the 
owner  of  such  prior  incumbrance.** 

Where  the  land  in  controversy  is  improved  and  under 
fence,  the  owner  will  not  lose  his  possession  by  failing  to 
be  continuously  in  the  actual  occupancy  or  use  of  the  prop- 
erty. The  fact  that  a  short  time  may  have  elapsed  between 
the  occupation  by  one  tenant  and  the  taking  possession  by 
another  will  not  be  a  loss  of  possession  by  the  owner.  That 
which  clearly  indicates  the  possession  will  be  sufficient  to 
put  others  dealing  with  the  property  upon  inquiry.** 

A  deed  taken  without  notice  of  a  prior  deed,  followed  by 
possession  thereunder  before  such  prior  deed  is  recorded, 
will  convey  the  better  title,  although  it  may  not  be  recorded 
until  the  prior  deed  is  recorded.  This  conclusion  results 
from  the  effect  of  the  recording  acts.  It  is  not  necessary 
to  refer  to  the  doctrine  of  estoppel  in  order  to  sustain  the 
junior  deed  as  against  the  prior  deed  under  such  circum- 
stances.** 

§  1591.  Charaoter  of  Possession  to  Operate  as  Notice — 
Possession  of  property  in  order  to  be  notice  of  the  rights 

57 — O'Connor  v.  Mahoney,  159  111.  60 — Thomas  v.  Burnett,  128  111.  37. 

69.  61 — Stevens  v.  Bhannahan,  160  111. 

58 — Thomas  v.  Burnett,  128  111.  37.  330. 

59 — Crawford  v.  Chicago,  B.  &  Q. 
R.  R.  Co.,  112  HI.  314. 
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of  the  physical  conditioB  and  occupancy  of  the  property 
and  if  in  doing  so  he  acquires  information  enough  to  prompt 
him  to  such  further  reasonable  inquiry  as,  if  made,  would 
have  advised  him  of  certain  facts  he  is  bound  by  such 
facts." 

Where  a  vendee  takes  possession  of  the  property  con- 
veyed to  him,  by  his  agent  or  tenants,  this  is  notice  of  his 
rights  therein.  A  possession  by  a  tenant  is  the  same  in  all 
respects  as  if  by  the  party  himself,  and  he  is  protected  in 
his  title  although  his  deed  may  be  unrecorded." 

Possession  of  a  lot  by  a  tenant  of  a  party  whose  debt  is 
secured  by  a  deed  of  trust  on  the  same,  is  notice  to  all  sub- 
sequent purchasers  and  incumbrancers  of  the  rights  of  the 
owner  of  such  prior  incumbrance.** 

Where  the  land  in  controversy  is  improved  and  under 
fence,  the  owner  will  not  lose  his  possession  by  failing  to 
be  continuously  in  the  actual  occupancy  or  use  of  the  prop- 
erty. The  fact  that  a  short  time  may  have  elapsed  between 
the  occupation  by  one  tenant  and  the  taking  possession  by 
another  will  not  be  a  loss  of  possession  by  the  owner.  That 
which  clearly  indicates  the  possession  will  be  sufficient  to 
put  others  dealing  with  the  property  upon  inquiry .•• 

A  deed  taken  without  notice  of  a  prior  deed,  followed  by 
possession  thereunder  before  such  prior  deed  is  recorded, 
will  convey  the  better  title,  although  it  may  not  be  recorded 
until  the  prior  deed  is  recorded.  This  conclusion  results 
from  the  eflfect  of  the  recording  acts.  It  is  not  necessary 
to  refer  to  the  doctrine  of  estoppel  in  order  to  sustain  the 
junior  deed  as  against  the  prior  deed  under  such  circum- 
stances.** 

§  1591.  Character  of  Possession  to  Operate  as  Notice — 
Possession  of  property  in  order  to  be  notice  of  the  rights 

57 — O'Connor  v.  Mahoney,  159  HI.  60 — Thomas  v.  Burnett,  128  111.  37. 

69.  61 — Stevens  v.  Shannahan,  160  111. 

58— Thomas  v.  Burnett,  128  111.  37.  330. 

59 — Crawford  v.  Chicago,  B.  &  Q. 
R.  R.  Co.,  112  111.  314. 
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of  the  party  claiming  possession  must  be  of  an  open  and 
visible  character,  which  will  be  calculated  to  apprise  the 
world  that  the  property  has  been  appropriated  and  is  oc- 
cupied, and  the  occupancy  must  be  exclusive. 

Possession  is  only  notice  of  the  title  under  which  it  is 
held.  Where  at  the  time  of  the  purchase  there  is  one  in 
possession,  who  holds  adversely  to  the  grantee,  under  an 
unrecorded  instrument,  in  a  subsequent  contest  concerning 
the  title  this  possession  can  only  be  availed  of  as  notice  by 
such  possessor  and  those  under  whom  he  claims  to  be  in 
possession.  It  cannot  be  used  either  as  notice  or  as  evi- 
dence of  notice  of  any  title  or  interest  claimed  by 
a  stranger;  for  the  inquiry  which  it  might  be  presumed  to 
excite  would  not  in  the  natural  course  of  events  develop 
the  stranger's  title.  Where  a  purchaser  finds  his  vendor 
in  possession,  either  in  person  or  by  a  tenant,  he  has  the 
right  to  assume  that  such  possession  was  rightfully  ob- 
tained, unless  he  has  knowledge  or  information  to  the 
contrary.** 

§  1592.  Notice  to  Ancestor  Binding  on  Heir— Where  the 
ancestor  has  notice  of  any  fact  or  is  charged  with  such 
notice,  his  heirs  are  likewise  charged  with  the  same  notice.** 

§1593.  Notice  to  Tenants  in  Common — If  an  incum- 
brance or  conveyance  be  in  existence  affecting  the  title  to 
land,  and  a  purchase  be  made  by  several  jointly  or  as  ten- 
ants in  common,  those  who  have  notice  of  the  incumbrance 
or  conveyance  will  hold  their  title  in  subordination  to  it, 
while  those  who  did  not  have  such  notice  will  hold  their  title 
free  from  the  claim  to  which  their  co-tenants  are  subjected. 
And  this  rule  seems  to  prevail  without  qualification  or 
exception.** 

§  1594.  Notice  to  Attorney  or  Agent  Notice  to  Principal 
— The  existence  of  an  unrecorded  mortgage,  known  to  an 
attorney,  who  is  employed  by  the  mortgagor  to  make  con- 

62— Robertson  v.  Wheeler,  162  HI.  63— Fitch  v.  Miller,  200  HI.  170. 

566.  64— Wait  v.  Smith,  92  111.  385. 
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fession  of  judgments  in  favor  of  certain  creditors  against 
the  mortgage  with  the  express  purpose  of  giving  such  cred- 
itors a  preference  over  the  mortgagee,  such  knowledge  on 
the  part  of  such  attorney  may  be  imputed  to  such  judg- 
ment creditors,  who  take  the  benefit  of  his  acts,  so  as  to 
charge  them  with  notice  of  the  existence  of  the  mortgage.®* 

Notice  to  a  plaintiff  ^s  attorney  in  an  attachment  suit  of 
an  unrecorded  deed  of  the  land  attached,  prior  to  the  levy 
of  the  attachment,  is  notice  to  the  plaintiff  in  the  case.^ 

The  knowledge  of  an  agent  which  will  affect  the  prin- 
cipal must  be  acquired  during  his  agency  and  in  the  course 
of  the  same  transaction  in  which  the  rights  and  liabilities 
of  the  principal  arise,  in  order  to  affect  the  principal  with 
notice,  unless  it  is  clear,  from  the  evidence,  that  the  in- 
formation obtained  by  the  agent  in  a  former  transaction 
is  so  precise  and  definite  that  it  is  or  must  be  present  to 
his  mind  and  memory  while  engaged  in  transacting  the 
business  of  his  principal.*'' 

The  rule  that  the  knowledge  of  an  agent  must  be  ac- 
quired during  his  agency,  and  in  the  course  of  the  same 
transaction,  from  which  the  rights  and  liabilities  of  the 
principal  arise  in  order  to  affect  the  principal  with  notice, 
has  no  application  where  it  is  clear  from  the  evidence  that 
the  information  obtained  by  the  agent  in  a  former  trans- 
action was  so  present  and  definite,  that  it  is  or  must  be 
present  in  his  mind  and  memory  while  engaged  in  the 
second  transaction,  and  where  the  agent  is  at  liberty  to 
communicate  his  information  to  the  principal,  and  that  it 
was  his  duty  so  to  do.** 

§  1595.  Misdescribed  Premises  ba  Notice— The  recording 
of  a  deed  of  land  affords  notice  to  subsequent  purchasers 
so  far  as  the  land  therein  mentioned  is  described  aptly  and 
intelligently,  but  no  further.    So  if  there  is  a  misdescrip- 

65— Haas  v.  Sternbach,  156  111.  44.  68— Snyder  v.   Partridge,   138   HL 

66— Polk  V.  Cosgrove,  4  Bias.  436.      173. 
67— Burton  v.  Perry,  146  lU.  71. 
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tion  of  a  portion  of  the  land  intended  to  be  conveyed,  sub- 
sequent purchasers  are  not  bound  to  know  that  other  land 
than  that  embraced  in  the  misdescription  was  sold  and 
intended  to  be  described.*^ 

If  a  description  in  a  deed  is  sufficient  in  law  to  desig- 
nate the  premises  intended  to  be  conveyed,  the  record  of 
it  is  sufficient  to  put  a  person  dealing  with  the  property 
on  inquiry,  although  the  description  may  be  somewhat  de- 
fective. A  reference  to  other  documents  in  the  descrip- 
tion in  the  deed  may  be  such  as  to  make  the  description  per- 
feet,  and  give  ample  notice  to  parties  dealing  with  the 
property.^ 

The  record  of  a  deed,  wherein  the  premises  are  misde- 
scribed,  is  notice  only  so  far  as  the  premises  are  correctly 
described,  unless  it  is  apparent  from  the  record  itself  that 
a  mistake  has  been  made  in  the  description  of  the  prem- 
ises'^ 

A  mistake  by  the  recorder  in  recording  a  deed  does  not 
make  the  deed  void,  as  against  a  subsequent  purchaser  or 
judgment  creditor  without  notice.  The  recording  of  a  deed, 
describing  the  premises  by  an  impossible  sectional  num- 
ber, is  sufficient  to  put  a  party  purchasing  from  the  same 
grantor  upon  inquiry — and  may  amount  to  notice  of  a  prior 
grant.'* 

§1596.  Purchasers  at  Judicial  Sales  Chargeable  with 
Notice — ^A  purchaser  at  a  judicial  sale  is  chargeable  with 
such  notice  as  the  record  of  the  proceedings,  under  which 
he  derives  title  discloses ;  and  he  will  be  presumed  to  have 
examined  the  same  before  becoming  a  purchaser.  So  where 
the  proceedings  by  the  assignee  in  bankruptcy  show  suffi- 
cient on  their  face,  to  one  familiar  with  them,  to  put  a  pur- 
chaser upon  inquiry  as  to  the  bankrupt's  title,  he  will  be 
chargeable  with  notice  of  such  facts,  as  among  other  things 
that  the  bankrupt  had  not  scheduled  the  property  as  a 

69— Wait  ▼.  Smith,  92  ni.  385.  71— Hanns  v.  Coryell,  177  111.  496. 

70_JWaTden  v.  Williams,  24  IlL  67.  72— Merrick  v.  Wallace,  19  111.  486. 

2  R.  P.— 27 
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part  of  his  assets,  and  most  of  the  property  was  in  the 
possession  of  parties  claiming  to  be  the  owners  thereof. 
This  of  itself  would  be  sufficient  to  arouse  the  suspicion 
of  the  infirmity  of  the  title  of  the  bankrupt  and  should 
require  the  purchaser  to  take  cognizance  of  it,  or  charge- 
able with  notice  of  what  it  contained,  to  inquire  into  the 
title  and  ascertain  whether  the  bankrupt  owned  the  prop- 
erty.''* 

Administrator's  deeds  are  within  the  statute  for  the  re- 
cording of  deeds.  But  the  record  of  a  decree  of  a  County 
Court  authorizing  the  sale  of  lands  to  pay  debts  is  not 
constructive  notice  of  the  making  of  an  administrator's 
deeds,  even  though  such  decree  may  be  in  a  court  in  the 
county  wherein  the  lands  are  situated.  An  unrecorded  ad- 
ministrator's  deed,  in  the  absence  of  actual  notice  of  it,  or 
the  proceedings  under  which  it  was  obtained,  is  not  suoh 
constructive  notice  as  will  invalidate  the  title  of  a  subse- 
quent bona  fide  purchaser.''* 

A  deed  made  by  a  master  in  chancery  in  pursuance  of, 
and  which  recites  a  decree  rendered  against  the  party  not 
personally  served  with  summons,  is  notice  to  all  persons 
claiming  under  it  that  such  decree  is  not  final,  but  is  liable 
to  be  vacated  and  set  aside,  and  if  such  decree  is  so  va- 
cated and  set  aside  within  the  time  limited,  all  rights  under 
it,  and  all  acts  performed  in  the  execution  of  it,  are  also 
annulled.''* 

Where  an  abstract  of  title  fails  to  show  that  a  deed  was 
made  by  an  administrator  in  a  proceeding  instituted  by  him 
for  the  purpose  of  selling  lands  to  pay  the  debts  of  the 
deceased  owner,  but  merely  that  the  premises  were  soldy 
such  proceedings  cannot  be  regarded  as  constructive  notice 
as  will  invalidate  a  title  derived  from  the  heirs  of  the 
decedent.''' 

73_Webber  ▼.  Clark,  136  111.  266.  75— Martin  ▼.  Gilmore,  72  HL  193. 

74— Anthony   v.  Wheeler,   130   HI.  76— Robertson  v.  Wheeler,  162  HI. 

128.  666. 
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As  a  general  rule,  parties  dealing  with  real  estate  are 
only  required  to  search  the  records  of  deeds  to  ascertain 
the  condition  of  the  title,  but  any  notice,  or  circumstances 
which  tend  to  give  notice,  or  that  which  informs  the  party 
that  there  is  an  incumbrance  or  other  claim  upon  the  prop- 
erty is  sufiBcient  to  charge  him  with  notice.  So  where  an 
administrator  was  directed  to  sell  the  lands  of  his  de- 
cedent, and  to  take  back  a  mortgage  for  the  unpaid  pur- 
chase money,  and  a  sale  was  made  as  directed  and  a  mort- 
gage taken  back  by  the  administrator,  and  this  fact  reported 
to  the  court  and  the  transaction  duly  approved  by  the 
court,  but  the  administrator  failed  to  record  his  mortgage 
until  after  the  grantee  had  made  another  mortgage  to  a 
third  party,  it  was  held  that  the  proceedings  by  the  ad- 
ministrator were  sufficient  to  put  the  second  mortgagee 
upon  inquiry  as  to  the  payment  of  the  first  mortgage,  and 
failing  to  do  so  his  mortgage  became  a  second  lien  on  the 
premises.''^ 

§1597.  Bona  Fide  Purchaser  from  Vendor,  Without 
Notice  of  Equities,  Protected  Though  Vendor  has  Notice— 
A  bona  fide  purchaser,  without  notice  of  the  rights  of  third 
parties,  from  his  vendor,  who  has  notice  of  such  rights, 
will  be  protected  both  in  law  and  equity  against  such  secret 
rights.''* 

§  1598.  Purchaser  with  Notice  of  Equities  from  Vendor, 
Without  Such  Notice,  Protected  in  his  Title — The  principle 
is  well  settled  that  although  a  purchaser  may  have  notice 
of  the  equities  of  a  third  party,  yet  if  he  acquires  his  title 
from  a  party  who  did  not  have  such  notice,  he  acquires  a 
good  title  even  as  against  such  equities.''* 

A  purchaser  from  a  grantee  who  obtained  title  in  good 
faith  and  for  value,  without  notice  of  prior  equities,  will 

77— iEtna  Life  Ins.  Co.  v.  Tord,  89  79 — Peck  v.   Arehart,   95   111.   113 ; 

111.  252.  Burton  v.  Perry,  146  111.  71. 

78— Prevo    v.    Walters,    5    111.    (4 
Seam.)  35. 
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be  protected  from  such  equities  although  he  may  have  had 
notice  thereof  himself  .•• 

§1599.  Simultaneous  Recording  of  Documents — ^Where 
two  incumbrances  on  real  estate  are  recorded  at  the  same 
time  neither  has  priority  over  the  other  in  this  regard. 
But  that  which  is  first  in  order  of  time  of  execution  is  first 
in  right.  That  which  is  first  in  order  of  time  is  good  as 
against  all  persons  except  subsequent  purchasers  whose 
conveyances  are  first  recorded,  and  where  both  instruments 
are  recorded  at  the  same  time  there  can  be  no  case  of  first 
record.*^ 

Where  the  certificates  upon  documents  show  that  they 
were  all  filed  at  the  same  time,  the  mere  fact  that  the  re- 
corder gave  the  documents  different  numbers  will  not  give 
the  one  with  the  lowest  number  priority  over  the  others; 
they  will  all  stand  on  an  equality  in  this  regard. 

And  this  case  is  not  in  conflict  with  the  case  of  Brook- 
field  V.  Goodrich,  32  111.  363,  where  two  instruments  were 
filed  the  same  day,  but  given  different  numbers,  it  was  held 
that  the  one  having  the  lowest  number  would  be  presumed 
to  have  been  first  recorded.  But  that  was  a  mere  pre- 
sumption.** 

§1600.  Dealings  Between  Fiduciaries — The  law  seems 
to  be  well  settled  that  where  parties  occupying  fiduciary 
relations  to  each  other  the  utmost  fair  dealing  is  required 
between  them.  But  men  who  may  be  associated  together 
in  business,  or  as  officers  or  members  of  a  corporation,  are 
as  free  to  deal  with  each  other,  and  with  others,  as  are 
men  not  so  associated,  without  the  imputation  of  acting 
fraudulently,  unless,  indeed,  their  relations  of  a  fiduciary 
character,  where,  as  in  some  cases,  their  dealings  may  be 
constructively  fraudulent,  even  though  there  be  no  fraudu- 
lent intent."* 

80— English  v.  Lindley,  194  HI.  181.  82— Schaeppi  v.  Glade,  195  111.  62. 

81— Schultze  V.  Houfes,  96  111.  335 ;  83— English  v.  Lindley,  194  HI.  181. 

Deininger  v.  McConnell,  41  111.  227. 
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Fiduciary  relations  do  not  arise  out  of*  kinship  alone, 
and  if  the  evidence  does  not  show  fiduciary  relations,  by 
the  proof  of  other  facts,  then  such  do  not  exist.^* 

§  1601.  Record  Only  Notice  as  to  Property  Within  the 
.Chain  of  Title — The  rule  announced  by  the  court  that 
where  deeds  are  recorded,  a  purchaser  is  put  on  inquiry 
as  to  the  title,  and  must  be  held  to  have  examined  the  rec- 
ords and  have  seen  the  deeds  thus  recorded,  was  not  in- 
tended to,  and  does  not,  when  properly  understood,  assert 
the  broad  and  unqualified  doctrine  that  every  purchaser  or 
mortgagee  is  charged  with  notice  of  every  fact  which  may 
appear  upon  the  records,  without  regard  to  the  fact  whether 
it  falls  within  his  chain  of  title  or  not. 

If  such  were  the  rule  it  would  require  every  record  which 
might  possibly  aflFect  real  estate  to  be  thoroughly  exam- 
ined before  a  party  could  be  protected  in  taking  title  to 
or  a  lien  upon  real  estate,  the  expense  and  burden  of  which 
would  practically  put  an  end  to  all  transactions  of  that 
kind.  The  law  imposes  no  such  burden.  Parties  are  not 
required  to  run  through  the  alphabet  and  see,  if  by  some 
possibility,  in  some  deed,  no  matter  by  whom,  that  some- 
body has  some  interest  in  the  property.** 

So  where  the  record  shows  a  mortgage  from  one  who 
had  only  an  equitable  title  by  way  of  a  bond  for  a  deed, 
which  was  not  recorded,  a  purchaser  of  the  property  from 
one  in  possession  claiming  title  will  hold  the  same  as  against 
the  holder  of  the  mortgage,  although  it  was  duly  recorded.*® 

A  purchaser  is  presumed  to  have  notice  of  any  defect 
of  title  appearing  on  the  face  of  his  title  papers,  or  by  the 
record,  but  is  not  required  to  look  for  latent  defects  in  the 
chain  of  conveyances,  when  regular  upon  their  face  and  ap- 
parently conveying  the  legal  title.*'' 

84 — ^Kosturska  v.  Bartkiewicz,  241  86— Bohde  v.  Bohn,  232  111.  180. 

Til.  604.  87— Bobbins  v.  Moore,  129  111.  30. 

85-_Kerfoot  v.  Cronin,  105  111.  609; 
Chicago  &  E.  I.  B.  B.  Co.  v.  Wright, 
153  111.  307. 
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§  1602.  Record  m  Notice  as  to  Amount  of  Mortga^fe— 

The  spirit  of  our  recording  acts  requires  that  the  jecord 
of  a  mortgage  should  disclose,  with  as  much  certainty  as 
the  nature  of  the  case  will  admit,  the  real  state  of  the  in- 
debtedness. If  the  mortgage  is  given  to  secure  an  ascer- 
tained debt,  the  amount  of  the  debt  should  be  stated,  and 
if  it  is  intended  to  secure  a  debt  unascertained  such  data 
should  be  given  respecting  it  as  will  put  any  one  interested 
upon  inquiry,  and  upon  the  track  leading  to  a  discovery. 
If  it  is  given  to  secure  a  future  liability,  the  foundations 
of  such  liability  should  be  set  forth.  These  requirements 
prevent  secret  conspiracies  between  the  mortgagors  and 
mortgagees  as  to  the  fact  and  amount  of  the  indebtedness 
to  the  prejudice  of  subsequent  purchasers  or  creditors,  by 
compelling  them  at  once  to  make  known  the  real  claim.  In 
some  instances,  subsequent  dealers  with  mortgaged  prop- 
erty could  not  have  information  from  the  holder  of  the  in- 
debtedness secured  by  the  mortgage,  because  they  might 
not  be  able  to  find  them,  and  it  might  often  be  perilous  to 
rely  upon  the  word  of  the  mortgagor. 

The  simple  recital  in  a  trust  deed  or  mortgage  that  the 
grantor  had  made  his  promissory  note,  without  giving  the 
amount  thereof,  will  not  charge  a  subsequent  bona  fide  pur- 
chaser without  actual  notice  of  the  actual  amount  of  the 
note,  to  secure  which  the  trust  deed  or  mortgage  was  given." 

§  1603.  Recording  Assignment  of  Mortgage— The  re- 
cording laws  of  this  state  contemplate  the  recording  of  an 
assignment  of  a  mortgage,  as  well  as  other  instruments  re- 
lating to  real  estate,  and  it  is  the  duty  of  the  assignee  of  a 
note  secured  by  a  mortgage,  if  he  desires  to  protect  himself 
from  frauds  perpetrated  by  the  mortgagor  or  mortgagee, 
to  procure  an  assignment  of  the  mortgage  and  have  it  duly 
recorded ;  otherwise  innocent  parties  dealing  with  the  prop- 
erty without  notice  of  his  rights,  will  hold  the  same  ad- 
versely to  him.** 

88— Bullock    V.    Battenhousen,    108  89— Turpin  v.  Ogle,  4  111.  App.  611. 

111.  28. 
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§  1604.  Destruction  of  Record  Does  Mot  Destroy  Notice 
of  Record — ^The  burning  of  the  recorder's  office  and  the 
records  therein  contained  does  pot  destroy  the  notice  which 
the  record  of  a  document  relating  to  real  estate  gives  under 
the  statute.*^ 

And  the  omission  of  the  parties  to  restore  the  record, 
destroyed  by  fire,  does  not  invalidate  the  notice  which  the 
prior  record  of  the  instrument  affords  under  the  statute.** 

While  the  record  of  a  deed  may  in  general  be  notice  of 
its  contents,  even  though  the  same  may  be  destroyed,  yet 
where  by  the  decree  of  a  court  of  competent  jurisdiction  the 
contents  of  the  deed  is  incorrectly  decreed,  such  destroyed 
record  cannot  be  regarded  as  constructive  notice  of  the 
contents  of  the  deed  so  incorrectly  found  and  decreed.** 

§1605.  Recording  Unacknowledged  Deed  Notice— Not 
Evidence  Till  Execution  is  Proved— Statute — ^' Deeds, 
mortgages  and  other  instruments  of  writing  relating  to  real 
estate  shall  be  deemed,  from  the  time  of  being  filed  for  rec- 
ord, notitee  to  subsequent  purchasers  and  creditors,  though 
not  acknowledged  or  proved  according  to  law ;  but  the  same 
shall  not  be  read  in  evidence,  unless  their  execution  is 
proved  in  the  manner  required  by  the  rules  of  evidence  ap- 
plicable to  such  writings,  so  as  to  supply  the  defects  of  such 
acknowledgment  or  proof.  * '  •• 

The  object  of  the  recording  laws  in  permitting  such  un- 
proved instruments  to  be  filed  is  not  to  preserve  the  evi- 
dence of  title,  but  to  give  notice  of  claim.  The  record  does 
not  prove  anything.** 

§1606.  Documents  Entitled  to  be  Recorded— Before 
instruments  affecting  the  title  to  real  estate  can  properly 
be  recorded,  they  must  be  acknowledged  or  proved  as  pro- 
vided by  the  statute.  When  not  so  acknowledged  or  proved 
they  may  still  be  filed  and  recorded  and  operate  as  notice 

90— Alvis  V.  MorriBon,  63  111.  181;  92— Taylor    v.     Franklin    Savings 

Franklin  Savings  Bank  v.  Taylor,  131  Bank,  50  Fed.  289. 

ni.  876.  93— Sec.  31,  Ch.  30,  B.  S. 

91— Shannon  v.  Hall,  72  ni.  354.  94— Winter  v.  Dibble,  251  HI.  200. 
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and  take  effect.  But  for  the  purposes  of  evidence  their 
execution  must  be  proved,  as  required  by  law.  By  the 
language  of  our  statute  everything  is  comprehended  that 
may  relate  to  or  affect  the  title  to  real  estate,  and  requires 
all  such  to  be  recorded  without  any  qualification  as  to 
whether  they  are  suflScient  in  law,  or  not,  to  effectuate  the 
object  purported  on  their  face.  It  would  seem  to  be  the 
intention  of  the  legislature,  in  general,  to  make  the  registry 
and  recording  books  as  complete  a  depository  as  possible 
of  land  titles  in  the  state  as  they  may  be  presented  and 
affected  by  conveyances,  contracts,  incumbrances  and  liens. 
The  requirement  of  the  law  is  not  confined  to  such  of  them 
only,  as  are  duly  or  legally,  or  defectively  acknowledged  or 
proved.** 

A  contract  by  which  a  vendor  agrees  to  convey  to  a 
railroad  company  certain  lands  upon  the  condition  that 
certain  crossings  should  be  constructed  by  the  company  is 
such  a  one  as  relates  to  or  affects  the  title  to  real  estate  as 
entitles  it  to  be  recorded  under  section  28  of  the  Convey- 
ance Act.*® 

A  written  contract  giving  the  right  to  use  the  fences  of  a 
trotting  park  for  advertising  purposes  involves  by  implica- 
tion the  right  of  way  upon  the  land  to  enjoy  such  use  and 
such  written  contract  is  an  instrument  in  writing  relating 
to  land  and  when  recorded  in  the  proper  office  is  notice  to 
subsequent  purchasers  and  creditors,  under  the  statute,  of 
the  rights  thereby  conferred.*'' 

Resolutions  adopted  by  a  private  corporation  are  not 
such  instruments  as  are  entitled,  under  the  statute,  to  be 
recorded,  and  a  certified  copy  thereof  by  the  recorder  is 
not  admissible  in  evidence.** 

§  1607.  Creditor  Defined — A  creditor  within  the  meaning 
of  the  recording  act  of  the  state,  is  one  without  actual  or 

95 — ^Reed    v.    Kemp,    16    111.    445;  97 — Willoughby    v.    Lawrence,    116 

McConnick  ▼.  Evans,  33  111.  328.  111.  11. 

96 — Baltimore  &  S.  E.  R.  R.  Co.  v.  98 — Mullanphy    Savings    Bank    v. 

Brubaker,  217  111.  462.  Schott,  135  HI.  655. 
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constructive  notice  of  a  prior  conveyance  or  incumbrance, 
institutes  such  proceedings  or  takes  such  steps  as  effect  a 
lien  upon  the  land  before  the  record  of  such  conveyance  or 
incumbrance,  whether  the  debt  be  prior  or  subsequent  to 
them,  and  whether  the  vendor  at  the  time  of  making  such 
conveyance  or  incumbrance,  had  other  property  or  not. 
This  definition  has  been  followed  in  many  cases.** 

§  1608.  Attaching  Creditor— An  attaching  creditor  who 
levies  his  attachment  without  notice  of  an  unrecorded  deed 
by  his  debtor,  either  actual  or  constructive,  acquires  a  lien, 
which,  if  perfected  by  judgment,  execution  sale  and  deed, 
will  hold  the  legal  title  as  against  the  holder  of  the  unre- 
corded deed.  Having  acquired  a  lien  as  an  innocent  cred- 
itor without  notice,  he  will  have  the  right  to  enforce  the 
same,  notwithstanding  he  may,  subsequent  to  the  levy  of 
his  attachment,  have  received  notice  of  the  unrecorded  deed.* 

§  1609.  A  Judgment  Lien  Attaches  to  Whatever  Interest 
is  Shown  by  the  Public  Records  to  Be  in  the  Judgment 
Debtor — It  is  the  settled  law  of  this  state  that  a  judgment 
lien  attaches  to  whatever  interest  in  real  estate  the  public 
records  show  to  be  in  the  judgment  debtor,  in  the  absence 
of  notice  from  other  sources ;  and  a  notice,  at  the  time  of 
the  levy  of  the  execution  and  the  sale,  of  an  unrecorded 
deed  or  mortgage  will  not  affect  the  lien  of  the  judgment. 

But  if  a  creditor  had  notice  of  such  unrecorded  deed  or 
mortgage  before  he  recovers  his  judgment,  on  a  sale  under 
an  execution  issued  in  his  judgment  and  a  purchase  by 
him  he  takes  his  title  subject  thereto.* 

§1610.  Judj^ent  Creditor  and  Subsequent  Purchaser 
Occupy  Same  Position — ^A  creditor  who  has  obtained  a 
judgment  against  a  party  in  whom  the  title  of  real  estate 
appears  of  record  and  before  the  record  of  a  deed  from  the 
debtor  to  a  third  party  occupies  the  same  position  as  a 

9»— Martin    v.    Dryden,    6    111.    (I  1— Thomas  v.  Burnett,  128  111.  37. 

Gilm.)  187;  Noe  v.  Montray,  170  IlL  2— Columbus  Buggy  Co.  v.  Graves, 

169.  108  DL  459. 
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subsequent  purchaser  without  notice  within  the  meaning 
of  the  Conveyance  Act,  although  he  may  receive  notice  of 
such  unrecorded  deed  before  he  sells  the  property  on  a  levy 
of  an  execution  issued  on  his  judgment.* 

§1611.  Subsequent  Purdiaaer  Defined— A  subsequent 
purchaser  is  one  who  in  good  faith  and  for  a  valuable  con- 
sideration acquires  title  or  an  interest  in  the  property  sub- 
sequent to  the  execution  of  an  unrecorded  deed  without 
notice  of  such  deed. 

Before  a  party  can  make  out  his  defense  as  an  innocent 
purchaser  he  must  show  that  he  was  a  purchaser  for  a  valu- 
able consideration.  If  he  is  a  mere  volunteer,  or  became 
liable  for  nothing,  as  a  consideration  for  the  conveyance, 
then  he  has  not  suffered,  nor  can  he  suffer  any  loss.  If  he 
paid  a  consideration  he  should  show  it,  and  what  sum  was 
paid.* 

Where  a  party  takes  a  conveyance  of  land  it  will  be  pre- 
sumed that  he  was  a  bona  fide  purchaser,  and  the  burden 
of  proof  to  show  bad  faith  or  want  of  consideration  lies 
upon  those  attacking  the  deed." 

The  true  and  proper  construction  of  the  statute  is,  that 
a  deed  from  the  heir  shall  prevail  over  the  unrecorded  deed 
from  the  ancestor,  and  this  construction  is  placed  upon  the 
broad  ground  that  the  expression  ''subsequent  purchaser*' 
means  a  subsequent  purchaser  from  the  heir  as  well  as  from 
the  original  grantor  himself.    This  construction  meets  the 
object  designed  to  be  accomplished  by  the  law,  and  is  within 
the  reason  which  gave  rise  to  the  enactment  of  the  statute.' 
And  applies  also  to  purchasers  at  judicial  sales.' 
§  1612.  Exchange  of  Property  a  Valuable  Consideration— 
Where  one  of  several  heirs  exchanges,  for  the  interest  of 
his  co-heirs  in  a  certain  tract  of  land  which  they  had  in- 
s—Smith V.  WiUard,  174  ni.  538;         5— Anthony  v.  Wheeler,  130  HI.  128. 
Columbus  Buggy  Co.  v.  Graves,  108  6 — ^Kennedy  v.  Northup,  15  lU.  148. 

111.  459;  Gary  v.  Newton,  201  111.  170.  7— Burton  v.  Perry,  146  HL  71. 

4— Kiser  t.  Houston,  38  111.  252. 
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herited  from  their  father,  his  interest  in  other  parcels  of 
land  which  descended  to  him  in  the  same  way,  he  will  be 
protected,  as  a  purchaser  for  a  valuable  consideration,  in 
his  title  so  acquired  from  his  co-heirs  as  against  a  prior 
unrecorded  deed  from  the  same  ancestor,  of  which  he  had 
no  notice. 

But  he  cannot  claim  and  hold  that  portion  of  the  land 
which  came  to  him  by  inheritance,  as  against  such  prior 
unrecorded  deed  from  the  ancestor,  because  would  take 
such  portion  as  a  mere  volunteer.* 

§  1613.  Deed  by  ABsignee  in  Bankruptcy— A  mere  holder 
of  the  legal  title  to  property  in  trust  for  another  is  not  its 
owner,  and,  as  a  general  rule,  such  property  is  not  liable 
for  his  debts.  An  insolvent  debtor  making  an  assignment 
of  his  property  and  effects,  can  pass  no  greater  title  than 
that  of  which  he  was  possessed.  His  assignee  can  assert 
no  greater  title  than  his  assignor  could  assert,  and  the  same 
rule  applies,  with  some  exceptions,  to  bankrupt  estates.  The 
assignee  takes  a  bankrupt  estate  subject  to  all  liens  and 
affected  with  all  equities  that  exist  against  the  property  in 
the  hands  of  the  bankrupt.  The  assignee  takes  the  prop- 
erty as  a  volunteer.  But  the  recording  act  provides  that 
all  deeds  and  title  papers  shall  be  adjudged  void  as  to  all 
creditors  and  subsequent  purchasers,  until  the  same  shall 
be  filed  for  record  and  this  statute  has  been  held  to  apply 
to  judicial  sales. 

So  a  purchaser  at  a  bankrupt  sale  will  be  protected  in 
his  purchase  against  a  prior  unrecorded  deed  of  the  bank- 
rupt, if  the  purchaser  had  no  notice  thereof,  and  is  not 
chargeable  with  facts  that  put  him  upon  inquiry.® 

§1614.  Legal  Representative  Defined— The  term  ''legal 
representative ' '  in  the  commonly  accepted  sense,  means  the 
executor  or  administrator,  but  this  is  not  the  only  defini- 

8— Bowen  v.  Prout,  52  IlL  354. 
9— Webber  v.  Clark,  136  111.  256; 
Ryder  t.  Bush,  102  HI.  338. 
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tion;  and  it  may  mean  heirs,  next  of  kin  or  descendants, 
and  sometimes  assignee  or  grantee,  and  the  sense  in  which 
the  term  is  to  be  understood  depends  upon  the  intention  of 
the  parties  using  it,  and  is  to  be  gathered,  not  only  from 
the  instrument  itself,  but  as  well  from  the  surrounding  cir- 
cumstances and  the  existing  state  of  things,  and  the  rela- 
tive situation  of  the  parties  to  be  affected  by  it. 

So  the  expression  *4egal  representatives*'  used  in  a 
power  of  sale  in  a  mortgage,  is  broad  enough  to  include 
the  heirs,  executors  and  administrators  **in  delegating  the 
power  to  execute  a  deed. ' ' " 

§1615.  Acknowledgment  Unneoessary  to  Validity  of 
Deed — ^A  deed  is  wholly  complete  when  it  is  signed,  sealed 
and  delivered  by  the  grantor,  without  an  acknowledgment. 
The  only  consequence  of  a  want  of  the  usual  certificate  of 
acknowledgment  would  be  that  the  grantee,  if  under  the 
necessity  of  using  the  deed  as  evidence,  would  be  obliged 
to  prove  its  execution.** 

The  fact  that  a  deed  is  not  recorded  will  make  no  differ- 
ence so  far  as  the  passage  of  the  title  from  the  grantor  to 
the  grantee  is  concerned,  as  between  the  parties  or  their 
heirs,  the  deed  having  been  duly  executed  and  delivered. 

It  is  not  the  recording  of  the  deed  that  passes  the  title, 
but  it  only  secures  the  title  from  being  defeated  by  a 
subsequent  sale  of  the  land  to  an  innocent  purchaser.** 

§  1616.  Statute  Passed  in  1837,  Has  no  Retroactive  E£fect 
— It  was  not  the  design  of  the  legislature  in  passing  the 
Act  of  1837,  that  it  should  have  a  retroactive  effect,  nor 
will  the  courts  give  that  construction.  That  act  only  de- 
clares that  instruments  relating  to  or  affecting  the  title  to 
real  estate  when  recorded  shall  be  notice,  although  not 
properly  proved  or  acknowledged.** 

So  where  deeds  not  acknowledged  so  as  to  entitle  them 

10— Stevens  v.  Shannahan,  160  111.  13— King  v.  Gilson,  32  111.  348. 

830.  14— Deininger  v.  McConnel,  41  111. 

11— Seaver  v.  Spink,  65  111.  441.  227. 
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to  be  recorded,  are  in  fact  recorded,  acts  of  the  legisla- 
ture declaring  such  deeds  to  be  notice,  has  no  retroactive 
eflFect  but  both  deeds  will  be  presumed  to  have  been  recorded 
simultaneously  at  the  time  such  acts  go  in  force,  and  the 
oldest  deed  will  have  the  preference  and  prevail  over  the 
junior  deed.** 

§1617.  Froafaf  Execution  of  UnackiiowledgecL  Deed  Nec- 
essary Before  Their  Record  Will  Be  Held  as  Notice— The 
eflFect  of  the  statute  is  to  establish  and  declare  the  record- 
ing of  an  unacknowledged  or  improperly  acknowledged  in- 
strument notice  as  to  subsequent  purchasers  and  creditors, 
and  this  shall  be  from  the  time  of  their  record.  But  before 
the  instrument  can  be  read  for  the  purposes  of  showing  of 
what  the  party  had  this  constructive  notice,  the  defects  of 
such  acknowledgment  must  be  supplied  by  proper  proof  of 
its  execution  in  the  manner  required  by  the  rules  of  evi- 
dence applicable  to  such  writing.  The  full  scope  and  spirit 
of  the  recording  acts  do  not  require  a  limitation  of  their 
meaning,  where  language  of  a  much  broader  and  general 
import  is  used,  and  which  in  its  larger  sense  does  not  con- 
flict but  harmonizes  with,  and  more  fully  carries  into  eflfect 
the  general  objects  and  spirit  of  the  whole  system.^"  (See 
ante  §  1605.) 

§  1618.  Deeds  Executed  Under  Powers — It  is  well  settled 
law  that  if  a  deed  purports  to  be  executed  under  a  power, 
and  it  is  sought  to  be  used  as  evidence,  the  power  must  be 
shown. 

Prima  facie  administrators  and  executors  have  no  power 
to  make  deeds  conveying  the  land  of  their  deceased,  and 
until  such  power  is  shown,  by  competent  proof,  a  deed  so 
executed  is  not  admissible  in  evidence  as  a  monument  of 

title. 

And  if  such  power  is  exercised  under  a  decree  of  court, 
it  must  appear  on  the  face  of  the  decree.    The  jurisdiction 

15— Noakes  V.  Martin,.  15  111.  118.  16— Reed  v.  Kemp,  16  Til.  445. 
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of  the  court  to  make  the  decree  must  be  shown  on  the  face 
of  the  proceedings.*'' 

The  n;iere  fact  that  the  deed  is  thirty  years  old  is  not  in 
such  case  sufficient  to  admit  it  in  evidence. 

There  seems  to  be  some  difference  of  opinion  in  the  text 
writers  and  the  decisions  of  the  courts,  as  to  whether  the 
execution  of  a  valid  power  of  attorney  will  be  presumed 
in  favor  of  an  ancient  deed  when  such  deed  purports  to  be 
executed  by  an  attorney  in  fact.  The  weight  of  authority 
seems  to  be  in  favor  of  such  presumption,  and  it  is  said 
the  existence  of  a  valid  power  of  attorney  will  be  presumed 
in  favor  of  an  ancient  deed.  In  most  cases  where  the  deed 
would  be  admitted  in  evidence  as  an  ancient  deed,  without 
proof  of  its  execution,  the  power  under  which  it  purports 
to  be  executed,  will  be  presumed. 

Seemingly  at  variance  with  this  rule,  the  case  of  Pell  v. 
Young,  63  111.  106,  may  be  cited.  In  that  case  the  deed  in 
question  was  made  by  an  administrator,  and  failed  to  show 
upon  its  face  that  the  court,  which  ordered  the  sale,  had 
jurisdiction  of  the  parties  to  be  affected  by  it.  And  it  was 
held  that  in  cases  involving  the  jurisdiction  of  courts  or- 
dering the  sale  of  real  estate,  it  was  necessary  that  the 
party  making  the  sale  should  show  his  power  to  do  so  upon 
the  face  of  his  proceedings. 

But  in  case  where  the  deed  is  executed  under  a  power  of 
attorney,  proof  of  the  power  is  only  one  of  the  facts  to 
make  out  the  due  execution  of  the  deed,  and  the  due  exe- 
cution of  the  deed  is  presumed  in  the  case  of  an  ancient 
deed  in  view  of  the  length  of  time  which  has  elapsed,  and 
in  view  of  possession  taken,  and  other  acts  done  under  the 
deed." 

§1619.  Deeds  of  Officers  Recordable— Statute— '' All 
deeds  which  may  be  executed  by  any  administrator,  execu- 
tor, guardian,  conservator,  commissioner,  master  in  chan- 
cery, sheriff  or  other  officers  of  any  real  estate  sold  in  pur- 

17— Pell  V.  Young,  63  111.  106.  18— Reuter  v.  Stuckart,  181  111.  529. 
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suance  of  any  decree  or  on  execution  upon  being  acknowl- 
edged or  proved  before  any  officer  authorized  to  take  ac- 
knowledgments or  proof  of  deeds,  and  certified  as  other 
deeds,  and  shall  be  admitted  of  record  in  the  county  where 
the  real  estate  sold  is  situated. ' '  ^ 

An  acknowledgment  is  no  part  of  a  sheriff's  deed,  and 
if  not  acknowledged,  it  is  valid,  but  its  execution  must  be 
proved  the  same  as  in  cases  of  unacknowledged  deeds.** 

§1620.  Willft  EntiUed  to  Be  Recorded— Statute— ''AH 
original  wills  duly  proved,  or  copies  thereof  duly  certified, 
according  to  law,  and  exemplifications  of  the  record  of  for- 
eign wills  made  in  pursuance  of  the  laws  of  Congress  in 
relation  to  the  records  in  foreign  states,  may  be  recorded 
in  the  same  office  where  deeds  and  other  instruments  con- 
cerning real  estate  may  be  required  to  be  recorded ;  and  the 
same  shall  be  notice  from  the  time  of  filing  the  same  for 
record  as  in  other  cases,  and  certified  copies  of  the  record 
thereof  shall  be  evidence  to  the  same  extent  as  the  certified 
copies  of  the  record  of  deeds.** 

In  this  connection  the  9th  section  of  the  Statute  of  Wills 
should  be  read.  It  is :  ' '  All  wills,  testaments  and  codicils 
or  authenticated  copies  thereof,  proven  according  to  the 
laws  of  any  of  the  United  States,  or  the  Territories  there- 
of, or  of  any  country  out  of  the  limits  of  the  United  States, 
and  touching  or  concerning  estates  within  this  state,  accom- 
panied with  the  certificate  of  the  proper  officer  or  officers 
that  said  will,  testament,  codicil  or  copy  thereof  was  duly 
executed  and  proved,  according  to  the  laws  and  usages  of 
the  state  or  country  in  which  the  same  was  executed,  shall 
be  recorded  as  aforesaid,  and  shall  be  good  and  available 
in  law  in  like  manner  as  wills  made  and  executed  in  this 
state.''" 

Section  9  of  the  Act  on  Wills  and  the  33rd  section  of  the 
Conveyance  Act  are  to  be  read  together,  and  unless  an  au- 

19--Sec  32,  Ch.  30,  R  8.  21— See.  33,  Ch.  30,  B.  B. 

20 — Stephenson  t.  Thompson,  13  HI.  22 — See.  9,  Ch.  148,  R.  S. 

186. 
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thenticated  copy  of  a  foreign  will  is  recorded  as  therein 
required,  it  does  not  operate  as  notice  to  third  parties  ac- 
quiring interest  in  the  property  adverse  to  the  devisee 
where  the  certificate  accompanying  the  will  does  not  state 
that  the  will  is  * '  duly  executed  and  proved  according  to  the 
laws  and  usages '  ^  of  the  state  or  country  where  the  will  was 
made;  and  where  no  exemplified  or  certified  copy  of  the 
will  has  been  recorded  in  the  State  of  Illinois.** 

But  a  will  executed  in  a  foreign  state,  or  an  exemplified 
copy  thereof,  proved  according  to  the  laws  of  the  foreign 
state  and  recorded  in  this  state  is  ^'good  and  available  in 
law,  in  like  manner  as  wills  made  and  executed  in  this 
state,  *'  and  it  is  not  necessary  that  the  will  should  be  pro- 
bated in  this  state,  as  a  matter  of  evidence,  although  it  will 
not  be  notice  to  innocent  third  parties  deaUng  with  the 
property,  unless  the  will,  or  a  properly  certified  copy  there- 
of, is  duly  recorded  in  this  state.** 

§1621.  Deed  of  Foreign  Representative  Under  Will- 
Statute — ''Where,  in  pursuance  of  due  power  vested  by  will 
executed  and  proved  out  of  this  state,  deeds  conveying 
lands  in  this  state,  heretofore  have  been  or  hereafter  shall 
be  executed  by  executors  or  administrators  with  the  will 
annexed,  duly  appointed  and  qualified  in  any  state  of  the 
United  States,  the  same  shall  be  evidence  of  title  in  the 
vendee  or  grantee,  .to  the  same  extent  as  was  vested  in  the 
testator  at  the  time  of  his  death,  whether  such  will  has 
been  proved  in  this  state  or  not,  unless  at  the  time  of  exe- 
cuting such  deeds,  letters  testamentary  or  letters  of  admin- 
istration upon  the  estate  of  the  deceased  shall  have  been 
granted  in  this  state  and  remain  unrevoked. ' '  •• 

§  1622.  Statute  Applies  to  Natural  Persons,  Not  to  Cor- 
porations— Section  34  of  the  Conveyance  Act  provides  for 
the  recording  of  foreign  wills  when  the  same  are  properly 

23— BliBS  V.   Seeley,  191   ni.   461 ;  24r— StuU  v.  Veatch,  236  ni.  207. 

Harrison  v.  Weatherby,  180  111.  418;  25— Sec.  34,  Oh.  SO,  E.  S. 
Catholic    University    of    America    v. 
Boyd,  227  III.  281. 
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certified,  and  the  exercise  of  the  powers  therein  mentioned 
applies  to  cases  where  the  trustees  and  executors  are  nat- 
ural persons,  and  not  to  foreign  corporations  who  have  not 
complied  with  the  laws  of  the  state  in  regard  to  obtaining 
a  license  to  do  business  herein.** 

§  1623.  Acknowledged  Deed  and  Certified  Copy  Thereof 
to  Be  Evidence — Statute — ^**  Every  deed,  mortgage,  power 
of  attorney,  conveyance,  or  other  writing,  of  or  concern- 
ing lands,  tenements  or  hereditaments,  which,  by  virtue  of 
this  act,  shall  be  required  or  entitled  to  be  recorded  as 
aforesaid,  being  acknowledged  or  proved  according  to  the 
provisions  of  this  act,  whether  the  same  be  recorded  or  not, 
may  be  read  in  evidence  without  further  proof  of  the  exe- 
cution thereof ;  and  if  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  original  deed,  so  acknowledged  or  proved 
and  recorded,  is  lost,  or  not  in  the  power  of  the  party  wish- 
ing to  use  it,  the  record,  or  a  transcript  thereof,  certified 
by  the  recorder  in  whose  office  the  same  may  be  recorded, 
may  be  read  in  evidence,  in  any  court  in  this  state,  without 
further  proof  thereof. ' '  ^ 

§1624.  Certified  Copy  of  Record  Secondary  Evidence 
Only — ^Under  the  provision  of  Section  35  of  the  chapter  on 
Conveyances  the  record  of  a  deed  or  instrument  does  not 
become  primary  proof,  but  it  may  be  resorted  to  as  sec- 
ondary evidence  upon  its  appearing,  to  the  satisfaction  of 
the  court,  that  the  original  instrument  so  acknowledged  or 
proved  and  recorded  is  lost  or  not  in  the  power  of  the 
party  wishing  to  use  it.** 

§  1625.  Statute  Applicable  to  Any  Instrument  Affecting 
Real  Estate — That  portion  of  the  statute  which  provides 
that  *' other  writings  of  or  relating  to  the  sale,  convey- 
ance or  other  disposition  of  real  estate  or  any  interest 
therein,  whereby  the  rights  of  any  person  may  be  affected 
in  law  or  equity  * '  when  acknowledged  before  certain  named 

26 — ^Pennsylvania  .  Co.    v.    Banerle,  27 — Sec  85,  Ch.  80,  R.  8. 

143  m.  459.  28— Winter  v.  Dibble,  251  HL  200. 
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officers  shall  be  evidence  of  the  proper  execution  thereof, 
is  broad  enough  to  embrace  the  resignation  of  a  trustee 
in  a  trust  deed  and  the  appointment  of  his  successor;  and 
the  admission  in  evidence  of  such  instruments,  when  prop- 
erly acknowledged,  is  not  error.* 

A  will  relating  to  the  title  to  real  estate  must  be  held 
to  come  within  scope  of  these  remedial  statutes,  and  may 
be  established,  if  the  record  thereof  is  destroyed,  by  sec- 
ondary evidence* 

§  1626.  Proof  of  Loss  of  Deed,  Record  or  Certified  Copy, 
Evidjenoe — Statute — '*  Whenever,  upon  the  trial  of  any 
cause  in  law  or  equity  in  this  state,  any  party  to  said  cause, 
or  his  agent  or  attorney  in  his  behalf,  shall,  orally  in  court, 
or  by  affidavit  filed  in  said  cause,  testify  and  state  under 
oath  that  the  original  of  any  deed,  conveyance  or  other 
writing,  of  or  concerning  lands,  tenements  and  heredita- 
ments, which  shall  have  been,  or  may  hereafter  be  acknowl- 
edged or  proved  according  to  any  of  the  laws  of  this  state, 
and  which,  by  virtue  of  any  of  the  laws  of  this  state,  shall 
be  required  or  be  entitled  to  be  recorded  is  lost,  or  not 
within  the  power  of  the  party  wishing  to  use  it  on  the  trial 
of  any  such  cause,  and  to  the  best  of  his  knowledge  said 
original  deed  was  not  intentionally  destroyed  or  in  any 
manner  disposed  of  for  the  purpose  of  introducing  a  copy 
thereof,  certified  by  the  recorder  in  whose  office  the  same 
conveyance  or  other  writing,  or  a  transcript  of  the  record 
thereof,  certified  by  the  recorder  in  whose  office  the  same 
may  have  been  or  may  hereafter  be  recorded,  may  be  read 
in  evidence  in  any  court  in  this  state,  with  like  eflfect  as 
though  the  original  of  such  deed,  conveyance  or  other  writ- 
ing was  produced  and  read  in  evidence. ' ' " 

The  provisions  of  sections  35  and  36  of  the  Conveyance 
Act  relating  to  the  introduction  of  a  copy  of  the  record 
of  any  deed  or  conveyance,  on  the  statement  orally  in  open 

2d— Lake  v.  Brown,  116  HI.  83.  31— Sec.  36.  Ch.  30,  B.  8. 

30— Kotz  ▼.  Belz,  178  HL  434. 
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court  or  by  an  affidavit  under  oath  as  therein  required  were 
simply  designed  to  lay  the  foundation  for  the  introduction 
of  the  record  of  such  instrument,  but  they  have  no  ref- 
erence to  the  introduction  of  other  secondary  evidence  where 
both  the  original  instrument  and  the  record  thereof  have 
been  destroyed,  and  are  not  within  the  power  of  the  party 
to  produce  the  same. 

That  condition  of  affairs  is  covered  by  section  29,  chap- 
ter 116,  commonly  known  as  the  Burnt  Record  Act.**    . 

An  index  and  a  file  book,  saved  from  the  destruction  of 
the  public  records  by  fire,  in  which  was  given  the  names 
of  the  parties  to  the  instrument,  a  description  of  the  prem- 
ises, the  date  of  the  instrument,  and  the  date  of  its  record, 
were  held  to  be  properly  admissible  in  evidence,  even  before 
the  passage  of  the  Burnt  Record  Act.** 

In  close  connection  with  section  36  of  the  chapter  on 
Conveyances,  should  be  read  sections  23  and  24  of  the  Burnt 
Record  Act,  which  is  embodied  in  the  chapter  116  on  Rec- 
ords.   This  section  is  as  follows: 

§  1627.  Admissibility  of  Secondary  Evidence  Where  the 
Record  Evidence  is  Destroyed — Statute — ''In  all  caaes 
under  the  provisions  of  this  act,  and  in  all  proceedings  or 
actions  now  or  hereafter  instituted  as  to  any  estate,  in- 
terest or  right  in,  or  any  lien,  or  incumbrance  upon  any 
lots,  pieces  or  parcels  of  land,  when  any  party  to  such 
action  or  proceeding,  or  his  agent  or  attorney,  in  his  behalf, 
shall  orally  in  court,  or  by  affidavit,  to  be  filed  in  such 
action  or  proceeding,  testify  and  state  under  oath  that  the 
original  of  any  deeds,  conveyances  or  other  written  or  rec- 
ord evidence,  has  been  lost  or  destroyed,  or  not  in  the 
power  of  the  party  wishing  to  use  it  on  the  trial  to  produce 
the  same,  and  the  record  thereof  has  been  destroyed  by  fire 
or  otherwise,  the  court  shall  receive  all  such  evidence  as 
may  have  a  bearing  on  the  case  to  establish  the  execution 
or  contents  of  the  deeds,  conveyance,  records  or  other  writ- 

32— Wyman  v.  Chicago,  254  HI.  202.  33--Alvi8  v.  Morriflon,  63  HI.  181. 
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ten  evidence,  so  lost  or  destroyed :  Provided,  that  the  testi- 
mony of  the  parties  themselves  shall  be  received  subject 
to  all  qualifications  in  respect  of  such  testimony  which  are 
now  provided  by  law ;  and  provided,  further,  that  any  writ- 
ings in  the  hands  of  any  person  or  persons  which  may  be- 
come admissible  in  evidence  under  the  provisions  of  this 
section  or  of  any  other  part  of  this  Act  shall  be  rejected 
and  not  be  admitted  in  evidence  unless  the  same  appear 
upon  its  face  without  erasure,  blemish,  alteration,  inter- 
lineation or  interpolation  in  any  material  part,  unless  the 
same  is  explained  to  the  satisfaction  of  the  court,  and 
to  have  been  fairly  and  honestly  made  in  the  ordinary  course 
of  business;  and  that  any  person  or  persons  making  any 
such  erasure,  alteration,  interlineation  or  interpolation,  in 
any  such  writing,  with  the  intent  to  change  the  same  in  any 
substantial  matter,  after  the  same  has  been  once  made  as 
aforesaid,  shall  be  guilty  of  the  crime  of  forgery,  and  be 
punished  accordingly ;  and  that  any  and  all  persons  who 
may  be  engaged  in  the  business  of  making  writings  or  writ- 
ten entries  concerning  or  relating  to  lands  and  real  estate, 
in  any  county  in  this  state  to  which  this  Act  applies,  and 
of  furnishing  to  persons  applying  therefor  abstracts  and 
copies  of  such  writings  or  written  entries  as  aforesaid,  for 
fee,  reward  or  compensation  therefor,  and  shall  not  make 
the  same  truly  and  without  alteration  or  interpolation,  in 
any  matter  of  substance,  with  the  view  and  intent  to  alter 
or  change  the  same  in  any  material  matter,  or  matter  of 
substance,  shall  be  guilty  of  the  crime  of  forgery,  and  pun- 
ished accordingly ;  and  any  and  all  such  person  or  persons 
shall  furnish  said  abstracts  or  copies  as  aforesaid,  to  the 
person  or  persons  from  time  to  time  applying  therefor,  in 
the  order  of  application  and  without  unnecessary  delay,  and 
for  a  reasonable  compensation  to  be  allowed  therefor,  which 
in  no  case  shall  exceed  the  sum  of  one  dollar  and  fifty  cents 
for  each  and  every  conveyance,  or  other  like  change  of 
title,  shown  by  such  abstract  or  copy ;  and  any  and  all  per- 
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sons  so  engaged,  and  whose  business  is  hereby  declared 
to  stand  on  a  like  footing  with  that  of  common  carriers, 
who  shall  refuse  so  to  do,  if  tender  or  payment  be  made  to 
him  or  them  of  the  amount  demanded  for  such  abstract  or 
copy,  not  exceeding  the  amount  aforesaid,  as  soon  as  such 
amount  is  made  known,  or  ascertained,  or  of  a  sum  ade- 
quate to  cover  the  amount  before  its  ascertainmeift,  shall  be 
deemed  guilty  of  extortion,  and  be  punished  by  a  fine  of  not 
less  than  $100,  and  not  exceeding  $1,000  therefor,  upon  in- 
dictment in  any  court  having  jurisdiction  thereof,  and  shall 
also  be  liable  to  an  action  on  the  case,  or  other  proper  form 
of  action  or  suit  for  any  and  all  damages,  loss  or  injury 
which  any  person  or  persons  applying  therefor  may  suffer 
or  incur  by  reason  of  such  failure  to  furnish  such  abstract 
or  copy  as  aforesaid. '*  •* 

§1628.  Admissibility  of  Abstra>ct  of  Title  Where  the 
Original  Records  Are  Destroyed — Statute — ''Whenever^ 
upon  the  trial  of  any  suit  or  proceedings  which  is  now  or 
hereafter  may  be  pending  in  any  court  in  this  state,  any 
party  to  such  proceeding,  or  his  agent  or  his  attorney,  in 
his  behalf,  shall  orally  in  court,  or  by  affidavit  to  be  filed 
in  such  cause,  testify  and  state  under  oath  that  the  orig- 
inals of  any  deeds  or  other  instrument  in  writing  or  rec- 
ords of  any  court  relating  to  any  lands,  the  title  or  any 
interest  therein,  being  in  controversy  in  such  suit  or  pro- 
ceeding are  lost  or  destroyed,  or  not  within  the  power  of 
the  party  to  produce  the  same,  and  the  records  thereof  are 
destroyed  by  fire  or  otherwise,  it  shall  be  lawful  for  such 
party  to  offer,  and  the  court  shall  receive,  as  evidence,  any 
abstract  of  title,  or  letter  press  copy  thereof,  made  in  the, 
ordinary  course  of  business  prior  to  such  loss  or  destruc- 
tion, and  it  shall  also  be  lawful  for  any  such  party,  and  the 
court  shall  receive,  as  evidence,  any  copy,  extract  or  min- 
utes from  the  destroyed  records,  or  from  the  originals 
thereof,  which  were,  at  the  date  of  such  destruction  or  loss. 

34— Sec.  28,  Ch.  116,  R.  S. 
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in  the  possession  of  any  persons  then  engaged  in  the  busi- 
ness of  making  abstracts  of  title  for  others  for  hire.  A 
sworn  copy  of  any  writing  admissible  under  this  section 
made  by  the  person  or  persons  having  possession  of  writ- 
ing, shall  be  admissible  in  evidence  in  like  manner,  and  with 
like  effect,  as  such  writing,  provided  the  party  desiring  to 
use  such  sworn  copy  as  evidence  shall  have  given  the  oppo- 
site party  a  reasonable  opportunity  to  verify  the  correc- 
tions of  such  copy/^** 

§  1629.  Statute  in  Regard  to  Abstracts  af  Title  to  Receive 
a  Fair  and  Liberal  Interpretation — ^The  condition  of  the 
property  owner  in  Chicago  after  the  great  fire  of  October, 
1871,  was  appalling,  demanding  legislative  interference.  A 
great  evil  had  befallen  them  which  this  act  was  designated 
to  remedy.  It  is  emphatically  a  remedial  act  and,  in  ac- 
cordance with  a  well  established  canon,  it  must  receive  a 
liberal  construction  and  made  to  apply  to  all  cases  which, 
by  a  fair  construction  of  its  terms,  it  can  be  made  to  reach.** 

Since  the  date  of  the  destruction  of  the  public  records 
by  the  great  Chicago  fire  of  1871,  a  new  generation  has 
appeared  upon  the  stage  of  life,  and  is  now  engaged  in  the 
transaction  of  business.  And  for  aught  that  may  appear  it 
may  well  be  assumed  that  no  member  of  the  firm  of  abstract 
makers,  and  no  employee  of  such  firms  personally  conver- 
sant with  the  circumstances  under  which  the  abstracts  were 
made,  now  survives.  If  the  statute  is  to  receive  a  fair  and 
liberal  interpretation  and  such  as  will  effectuate  the  inten- 
tion of  the  legislature,  it  will  not  do  to  require,  absolutely, 
that  a  witness  must  appear  upon  the  stand  who  is  able  to 
testify,  from  his  own  actual  knowledge  and  recollection, 
*that  the  abstract  sought  to  be  availed  of  was  made  in  the 
ordinary  course  of  business,  prior  to  the  loss  and  destruc- 
tion of  the  original  deeds  and  instruments. 

So  where  it  appears  that  certain  firms  were  engaged  in 

35— Sec.  29,  Ch.   116,  R.  S.j   Sec.  36— Snith  v.  Stevena,  82  HL  554. 

24,  Burnt  Becord  Act. 
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the  making  of  abstracts  of  title  at  the  time  the  abstracts 
bear  date,  and  a  witness  testifies  that  he  was  doing  busi- 
ness in  Chicago  at  that  time  as  an  abstract  maker  and  that 
he  was  conversant  with  the  business  and  the  firms  engaged 
in  the  same  business,  that  he  knew  the  handwriting  in  the 
bodies  of  the  abstracts  and  the  certificate  and  the  signa- 
tures, such  evidence  is  suflScient  to  show,  prima  facie,  not 
only  that  the  abstracts  were  made  and  delivered  to  some 
former  owner  or  purchaser,  but  also  that  they  were  made 
and  delivered  by  the  makers  thereof  in  their  ordinary  course 
of  business  as  abstract  makers. 

And  where  it  appears  that  the  abstracts  are  dated  be- 
fore the  destruction  of  the  public  records,  it  will  be  taken, 
in  accordance  with  the  general  rule,  as  prima  facie  evidence, 
that  they  were  made  and  delivered  at  the  time  they  bear 
date.»^ 

§1630.  Presumptions  in  Favor  of  the  Delivery  of  Ab- 
stract— ^Prior  to  the  amendment  of  the  24th  section  of  the 
act  in  1887,  it  contained  a  provision  that  the  abstract  of 
title  to  make  it  competent  evidence  must  have  been  deliv- 
ered to  the  owners  or  purchasers  or  other  persons  inter- 
ested in  the  lands.  In  construing  this  portion  of  the  section 
the  Supreme  Court  has  said:  **The  abstract  being  found 
in  the  hands  of  the  grantee  and  owner  of  the  title,  among 
the  deeds  from  two  prior  grantees  it  must  be  presumed  that 
it  was  made  and  delivered  to  some  former  owner  or  pur- 
chaser, and  handed  down  as  an  accompaniment  of  the  muni- 
ments of  title. ' '  '• 

§  1631.  Strict  Proof  or  the  Execution  of  the  Original  Not 
Required — ^Under  the  early  law  of  the  state  the  courts  had 
held  that  in  order  to  admit  certified  copies  of  the  record  of 
an  instrument  it  was  necessary  to  make  strict  proof  of 
the  existence  of  the  original,  its  loss,  diligent  search,  and 

37— Chicago  &  A.  R.  R.  Co.  v.  Kee-  38— Eiehley  v.  Farrell,  69  111.  264; 

gan,  152  Dl.  413;  Cooney  v.  Booth  Chicago  &  A.  R.  R.  Co.  v.  Keegan, 
Packing  Co.,  169  lU.  370.  152  IlL  413. 
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all  the  requirements  of  the  common  law  for  the  admission 
of  secondary  evidence.  In  order  to  obviate  this  construc- 
tion, relax  the  rule  laid  down  by  the  courts  and  modify  the 
strictness  of  the  common  law  rule,  the  legislature  passed 
an  act  in  1861,  which  with  a  slight  change,  became  sections 
36  and  37  of  Chapter  30  of  the  Revised  Statutes  of  1874. 
The  object  of  the  act  was  to  obviate  the  difficulties  at- 
tending the  introduction  of  secondary  evidence  of  instru- 
ments which  had  been  acknowledged  or  proved  in  such  a 
way  that  the  originals  would  be  admitted  without  prelim- 
inary proof.  It  had  nothing  to  do  and  was  not  intended  to 
include  in  its  provisions  the  miscellaneous,  unacknowledged 
and  unproved  documents  which  might,  under  the  provi- 
sions of  section  31,  be  recorded  and  constitute  notice,  but 
were  not  made  evidence  in  any  way.'* 

§  1632.  Preliminary  Evidence  to  the  AdmiBsion  of  Ab- 
stract or  Minutes  Essential — The  requirement  of  the  Burnt 
Record  Act  is,  that  the  affidavit  shall  show  that  the  original 
deeds  and  other  instruments  or  the  court  records  are  lost 
or  destroyed,  and  that  the  records  thereof  are  destroyed 
by  fire  or  otherwise,  before  an  abstract  can  be  received  in 
evidence,  and  where  the  affidavit  entirely  omits  the  neces- 
sary fact  of  the  destruction  of  the  records  of  the  instru- 
ments, an  abstract  of  title  should  not  be  admitted. 

And  such  omission  cannot  be  supplied  -by  an  affidavit  or 
another  party  that  the  document  offered  in  evidence  is  a 
true  and  correct  copy  of  an  abstract  made  by  a  firm  en- 
gaged in  the  business  of  making  abstracts  of  title  for  others 
for  hire,  and  that  the  records  are  destroyed  by  fire.** 

Under  the  provisions  of  section  24  of  the  Burnt  Record 
Act  an  abstract  of  title  is  only  admissible  in  evidence  when 
the  party  wishing  to  use  it  or  his  agent  or  attorney  shall 
state  under  oath  that  the  originals  of  any  deeds  or  other 
writings  relating  to  the  land  are  lost  or  destroyed  or  not 
within  the  power  of  the  party  to  produce  the  same,  and  that 

39— Winter  v.  Dibble,  251  lU.  200.  40— Bauer  v.  Glos,  244  lU.  627. 
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the  records  thereof  have  been  destroyed.  Until  such  pre- 
liminary proof  is  made  an  abstract  of  title  is  not  admis- 
sible in  evidence.** 

An  abstract  made  subsequent  to  the  destruction  of  the 
records  is  not  admissible  in  evidence.** 

§1633.  Affidavit  Made  by  Agent  or  Attorney  Must  Be 
Shown  on  Face — If  the  aflBdavit  is  made  by  the  agent  or 
attorney  of  the  party  this  fact  must  be  shown  by  the  affi- 
davit. 

And  it  must  also  show  that  the  original  document  was  not 
lost  or  destroyed  for  the  purpose  of  admitting  secondary 
evidence  of  its  contents.** 

§  1634.  Cross  Examination  of  Affiant  Not  Permissible — 
Where  the  affidavit  is  made  for  the  purpose  of  admitting 
in  evidence  a  certified  copy  of  a  deed  from  the  recorder's 
office,  and  such  affidavit  is  positive  in  its  terms  and  meets 
all  the  requirements  of  the  statute,  it  is  not  permissible  to 
cross  examine  such  affiant  in  regard  to  the  affidavit.** 

§1635.  Statute  in  the  Alternative,  Party  May  Show 
Either  Destruction  or  Want  of  Power  to  Produce — The 
affidavit,  under  section  35  of  the  conveyance  act,  need  not 
show  that  the  document,  which  is  the  basis  of  secondary 
evidence,  of  its  existence  and  contents,  is  lost  and  also  not 
in  the  power  of  the  party  wishing  to  use  it.  The  statute 
is  in  the  alternative,  and  a  party  may  show  either  fact.** 

And  where  it  is  not  shown  that  the  document  is  not  within 
the  power  of  the  party  desiring  to  use  it,  the  admission  of 
secondary  evidence  of  its  contents  is  reversible  error.**   . 

§  1636.  Abstract  of  Title  Evidence,  Under  the  Statute— 
Where  the  evidence  shows  that  a  deed  and  its  record  have 
both  been  destroyed,  an  abstract  of  the  title  to  the  land 
described  therein  shown  to  have  been  made  in  the  ordinary 

41__Walton  v.   FoUenebee,  165  111.  44— Glos  v.  Garrett,  219  111.  208. 

480.  45— Culver  v.  Waters,  248  111.  163. 

42_Gl08  V.  Wheeler,  229  111.  272.  46— People  v.  Wiemers,  225  111.  17. 
43— Bauer  v.  Glos,  244  111.  627. 
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course  of  business  by  persons  engaged  in  making  abstracts 
of  title  for  others  for  hire  and  delivered  to  the  parties  in- 
terested in  the  lands  before  the  destruction  of  such  records, 
is  as  to  such  deed,  competent  evidence  under  the  24th  Sec- 
tion of  the  Burnt  Record  Act.*' 

§  1637.  Extracts  and  Minutes  of  Record  of  Instruments 
Evidence — Where  the  loss  and  destruction  of  the  original 
deeds  and  their  records  is  shown  a  party  is  entitled  to  read 
in  evidence  extracts  and  minutes  made  from  the  original 
instruments  on  the  day  they  were  filed  for  record,  by  per- 
sons engaged  in  the  business  of  making  abstracts  of  title  for 
others  for  hire,  when  such  extracts  and  minutes  are  made 
in  the  ordinary  course  of  business  of  such  parties,  and  were 
in  their  possession  at  the  time  of  the  destruction  of  the 
records.** 

§  1638.  Grades  or  Degrees  of  Secondary  Evidence — The 
position  that  there  are  no  grades  or  degrees  of  secondary 
evidence,  cannot  be  sustained  either  upon  principle  or  au- 
thority; while  it  may  be  true  that  there  are  cases  from 
which  it  might  be  inferred  that  such  a  rule  was  understood 
to  prevail,  but  there  is  only  one  case  where  it  appears  to 
have  been  directly  decicied.  (Brown  v.  Woodman,  25  Eng. 
Com.  Law,  358.)  The  books,  however,  abound  in  cases  ex- 
pressly holding  that  the  best  accessible  evidence  must  be 
produced,  whether  it  be  primary  or  secondary  evidence. 
Proof  of  the  contents  of  a  lost  paper  ought  to  be  the  best 
the  party  has  in  his  power  to  produce,  and,  at  all  events, 
to  leave  no  doubt  as  to  the  substantial  parts  of  the  paper. 
Where  proof  is  made  out  by  parol,  the  witness  should  have 
seen  and  read  the  paper,  and  be  able. to  speak  pointedly  and 
clearly  as  to  its  tenor  and  contents.  But  it  is  not  necessary, 
in  all  cases,  that  the  proof  should  show  affirmatively  that 
there  is  no  counterpart  or  copy,  in  order  to  admit  proof 

47— RusseU  v.  MandeU,  73  m.  136. 
48— Sternheim  v.  Brucky,   149   111. 
241. 
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orally  of  the  contents  of  the  lost  paper.  There  is  no  case 
where  the  reason  of  the  rule,  that  the  best  attainable  evi- 
dence should  be  procured,  applies  with  more  force  than  in 
the  proof  of  the  contents  of  lost  papers,  nor  is  there  any 
case  where  parol  proof  is  more  unsatisfactory,  or  more 
likely  to  work  injustice.  Barely,  if  ever,  can  a  witness  recol- 
lect the  precise  terms  of  a  paper,  or  give  more  than  his 
general  impression  of  the  substance  from  a  perusal,  when 
many  important  particulars  may  not  have  attracted  his  at- 
tention, and  must,  almost  necessarily,  have  escaped  his 
recollection. 

The  highest  and  most  satisfactory  degree  of  secondary 
evidence  is  an  office  copy,  or  a  certified  copy  from  the  re- 
corder's office,  and  when  such  certified  transcript  of  the 
record  of  a  deed  is  offered,  our  statute  dispenses  with  strict 
proof  of  the  loss  of  the  original,  and  the  party  is  only  re- 
quired to  satisfy  the  court  that  it  is  not  within  his  power 
to  produce  it.** 

§1639.  Secondary  Evidenoe  of  Secondary  Evidence  In- 
admissible— ^It  is  well  established  that  where  a  deed  or 
other  document  is  lost  or  destroyed,  secondary  evidence  of 
its  contents  may  be  resorted  to.  But  an  abstract  of  title 
cannot  be  regarded  as  original  evidence;  it  is  nothing  but 
secondary  evidence,  and  to  permit  evidence  to  be  given  of 
the  contents  of  a  lost  abstract,  would  be  the  introduction 
of  secondary  evidence  of  secondary  evidence,  and  no  rule 
of  evidence  is  known  under  which  such  evidence  is  admis- 
sible.** 

§  1640.  Original  Instrument  and  Record  Both  Destroyed, 
Evidence  Governed  by  Burnt  Record  Act — The  oral  state- 
ment under  oath  in  court  or  the  affidavit  to  be  filed,  that 
the  original  instrument  is  lost,  or  not  within  the  power 
of  the  party  wishing  to  use  it  on  the  trial  of  the  cause,  and 
to  the  best  of  his  knowledge  the  original  deed  was  not  in- 

49 — ^Mariner  v.  Sannders,  10  HI.  (5  50 — Thateher  v.  Olmstead,  110  HI. 

Gilm.)  113.  26. 
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tentionally  destroyed  or  in  any  manner  disposed  of  for  the 
purpose  of  introducing  a  copy  thereof,  has  no  reference  to 
the  introduction  of  other  secondary  evidence  where  both 
the  original  instrument  and  the  record  thereof  have  both 
been  destroyed,  and  are  not  within  the  power  of  the  party 
to  produce  the  same.  That  situation  of  affairs  is  covered 
by  paragraph  29,  chapter  116,  which  is  commonly  known  as 
the  Burnt  Record  Act,  which  was  passed  to  meet  the  emer- 
gency caused  by  the  grreat  fire  in  Chicago  in  1871." 

§  1641.  Proof  of  Execution  of  Lost  Deed^-The  execution 
of  a  lost  deed  must  be  as  strictly  proved  as  if  the  deed 
itself  were  produced  in  court.  If  a  subscribing  witness  re- 
sides out  of  the  jurisdiction  of  the  court  he  need  not  be 
produced,  but  if  he  is  within  the  jurisdiction  of  the  court 
he  must  be  produced  or  his  absence  accounted  for." 

§  1642.  Recollection  of  Witnesses  as  to  Contents  of  Lost 
Instruments  Admissible — The  recollection  of  witnesses  as 
to  the  contents  of  lost  or  destroyed  instruments  is  clearly 
admissible  under  the  provisions  of  the  Burnt  Record  Act. 
And  no  reason  is  perceived  why  their  recollection  might 
not  be  refreshed  by  notes  taken  by  the  witnesses,  and  known 
to  be  correct.*' 

§  1643.  General  Rule  as  to  the  Suficiency  of  Search  to 
Be  Made  for  Lost  Deed^From  the  nature  of  the  subject 
there  is  some  difficulty  in  laying  down  a  general  rule,  de- 
fining the  extent  and  vigilance  of  a  search  which  a  party 
must  make,  before  the  court  may  conclude  that  a  paper 
is  destroyed  or  lost,  so  as  to  admit  secondary  evidence  of 
its  contents.  As  a  general  rule,  however,  it  may  be  said 
that  where  from  the  nature,  ownership  and  objects  of  the 
paper,  it  has  a  proper  and  particular  place  of  deposit,  or 
where  from  the  evidence  it  is  shown  to  have  been  in  a  par- 
ticular place  or  in  particular  hands,  then  that  place  must 

51— Wyman  v.  Chicago,  254  111.  202.  53—Bu8h  v.  Stanley,   122  111.  406. 

52 — ^Mariner  v.  Saunders,  10  ni.  (5 
Gilm.)  113. 
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be  searched  by  the  witness,  proving  the  loss,  or  the  person 
produced  into  whose  hands  it  has  been  traced.  The  ex- 
tent of  the  search  to  be  made  in  such  place  or  by  such  per- 
son, must  depend  in  a  great  degree  upon  circumstances. 
Ordinarily,  it  is  not  suflScient  that  the  paper  is  not  found 
in  its  usual  place  of  deposit,  but  all  the  papers  in  the  office 
or  place  should  be  examined.  But  this  need  not  always  be 
done,  where  from  the  extent  of  the  archives  or  office,  it  would 
be  impracticable,  and  the  order  in  which  it  is  kept  a  more 
limited  examination  is  equally  satisfactory.  In  all  cases  the 
search  must  be  made  with  the  utmost  good  faith,  and  should 
be  as  thorough  and  vigilant,  as,  if  the  paper  were  not  found, 
its  benefit  would  be  lost.  On  the  whole  the  court  must  be 
satisfied  that  the  paper  is  lost  or  destroyed,  and  cannot  be 
found.  It  is  true  that  the  party  need  not  search  every 
possible  place  where  it  might  be,  for  then  the  search  might 
be  interminable;  but  he  must  search  every  place  where 
there  is  a  reasonable  probability  that  it  may  be  found.  Nor 
must  the  party  produce  every  man  upon  the  stand  into 
whose  hands  mere  rumor  alone  may  have  traced  it,  for  if 
the  inquiry  is  only  suggested  by  hearsay,  it  may  be  an- 
swered by  hearsay.  If  on  the  other  hand,  legal  testimony 
shows  it  to  have  been  in  a  particular,  place  or  if  the  natural 
and  legal  presumption  is  that  it  is  in  certain  hands,  then 
it  must  be  proved  by  legal  evidence  that  it  is  not  there. 

It  may  be  that  cases  may  be  found  which  seem  to  tolerate 
a  looser  rule  of  practice;  but  so  far  from  establishing  a 
general  rule,  they  serve  to  admonish  against  such  a  rule 
and  of  the  danger  of  departing  from  well  established  legal 
rules,  with  the  hope  of  meeting  justice  in  particular  cases. 

In  determining  this  question  the  court  must  act  upon  facts 
established  by  legal  proof.  But  the  general  rule  is  too  well 
established  to  admit  of  discussion,  although,  it  may  be  said, 
that  the  court  must  be  vested  with  a  certain  amount  of  dis- 
cretion, depending  upon  the  circumstances  of  each  particu- 
lar case.    If  there  is  the  least  suspicion  of  fraud  or  design 
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to  be  gathered  from  any  part  of  the  testimony,  the  court 
cannot  be  too  strict  in  the  testimony  required.** 

§  1644.  SuflSciency  of  the  Evidence  of  Want  of  Power  to 
Produce  Deed — ^What  shall  be  sufficient  evidence  that  the 
original  deed  is  not  within  the  party's  power  must  neces- 
sarily depend  upon  the  circumstances  of  each  particular 
case,  and  is,  in  some  measure,  addressed  to  the  discretion 
of  the  court  trying  the  case.  If  the  evidence  shows  that 
reasonable  efforts  have  been  made  to  produce  the  original, 
or  that  such  efforts  would  probably  be  unavailing,  it  is  all 
that  the  statute  requires. 

Under  the  statute,  it  is  not  necessary  that  the  party  wish- 
ing to  use  a  certified  copy  of  a  deed  duly  acknowledged  and 
recorded  should  himself  make  affidavit  of  the  loss  of  the 
original  or  that  it  is  not  within  his  power  to  produce  it. 
But  any  evidence  which  satisfied  the  mind  of  the  court  that 
the  deed  is  not  within  the  power  of  the  party  is  all  that 
is  required.  The  same  evidence  of  the  loss  of  the  original 
is  not  requisite  to  let  in  the  evidence  of  its  contents  by  a 
certified  copy,  as  when  the  contents  is  to  be  supplied  by 
oral  testimony. 

The  grantee  in  a  deed  is  presumed  to  have  possession  of 
it,  and  yet  when  a  party  makes  affidavit  that  he  has  not 
possession  of  it  and  does  not  know  where  it  is,  and  that 
it  is  out  of  his  power  to  produce  it,  connected  with  the  proof 
that  the  grantee,  when  called  upon  to  produce  the  original, 
answered  that  he  had  not  had  it  for  a  long  time,  and  did  not 
know  where  it  was,  this  was  held  to  be  sufficient  to  admit 
a  certified  copy  in  evidence  without  calling  the  grantee  as 
a  witness,  although  he  lived  in  the  same  town." 

Where  a  vendor  testifies  that  he  executed  a  contract  and 
delivered  it  to  the  vendee  who  placed  it  upon  record  and 
that  it  is  not  in  his  possession,  such  evidence  is  not  suffi- 

54 — Mariner  v.  Saunders,  10  III.  (5  55 — ^Newsom  v.  Luater,  13  111.  176. 

Gilm.)  113. 
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dent  to  admit  in  evidence  the  record  or  a  certified  copy 
thereof  provided  the  offer  is  specifically  objected  to.** 

The  preliminary  proof  must  show  that  the  documents 
are  not  within  the  power  of  the  party  to  produce  the  same. 

Where  a  party  to  the  suit  testifies  that  he  does  not  have 
a  certain  deed,  that  it  is  not  in  his  hands  and  he  has  never 
seen  it,  and  has  no  control  over  it,  and  that  it  is  not  de- 
stroyed so  far  as  he  knew,  and  that  it  might  be  in  the 
hands  of  his  brother  in  Burlington,  Iowa,  and  he  expects 
that  it  could  be  found,  is  not  suflScient  evidence  to  admit  in 
evidence  to  lay  the  foundation  for  the  admission  of  the 
record  of  the  deed  under  section  36  of  the  Conveyance 
Act.»^ 

Section  36  of  the  Conveyance  Act  and  section  29  of  the 
Burnt  Record  Act  have  substantially  the  same  meaning  and 
where  the  affidavit  states  that  the  original  is  not  within  the 
power  of  the  party  it  is  equivalent  to  saying  that  it  is  not 
within  his  power  to  produce  the  same  on  the  trial.*" 

§1645.  Instrament  Not  Intentionally  Destroyed— -The 
36th  Section  of  the  Conveyance  Act  requires  the  affidavit  to 
contain  a  statement  that  to  the  best  of  the  affiant's  knowl- 
edge said  original  deed  was  not  intentionally  destroyed  or 
in  any  manner  disposed  of  for  the  purpose  of  introducing 
a  copy  thereof  in  place  of  the  original,  and  where  such 
statement  is  wanting  it  is  improper  to  admit  a  certified  copy 
of  the  record  of  the  original  deed.** 

§  1646.  Objectionft  to  Evidence  to  Be  Spedflc — ^An  objec- 
tion to  the  sufficiency  of  the  evidence  to  lay  the  foundation 
for  the  admission  of  secondary  evidence  of  the  contents  of 
a  deed  claimed  to  have  been  destroyed  in  fraud  of  the  rights 
of  the  grantee,  must  be  made  in  the  trial  court,  it  cannot  b^ 
urged  for  the  first  time  in  the  court  of  appeal.** 

A  general  objection  to  the  admission  of  evidence,  waives 

56— Baltimore  &  S.  W.  R.  R.  Co.  59— Bauer  ▼.  Gloa,  244  111.  627. 

V.  Brubaker,  217  HI.  462.  60— Gillespie  v.   Gillespie,   159   HI. 

57— Scott  V.  Baasett,  174  111.  390.  84. 
58— Wyman  y.  Chicago,  254  111.  202. 


1342  The  Law  of  Real  Property — Illinois 

the  specific  objection  that  the  evidence  offered  is  not  suffi- 
cient to  authorize  the  admission  of  secondary  evidence  of 
the  contents  of  a  lost  deed." 

§1647.  Qualification  of  Party  Makmg  Affidavil^The 
affidavit  which  a  party  is  allowed  to  make  by  the  Convey- 
ance Act,  is  merely  to  dispense  with  the  production  of  the 
original  instrument,  and  to  make  the  record  competent  evi- 
dence. Such  a  party  is  not  disqualified  to  make  such  an 
affidavit  because  he  is  disqualified  to  testify  in  the  case  as 
a  witness  generally.'* 

§  1648.  Single  Affidavit  by  Several  Parties  Covering  Sev- 
era!  Instruments  Admissible — Where  an  affidavit  is  made 
by  several  plaintiffs,  stating  that  they  desire  to  use  copies 
of  certain  deeds,  or  the  records  of  such  deeds  in  evidence 
as  a  part  of  their  chain  of  title,  and  each  deed  is  particu- 
larly described,  and  that  the  affiants  each  for  himself,  state 
that  they  do  not  either  of  them  have  in  their  possession  or 
control  any  of  the  original  deeds  aforesaid,  and  that  it  is 
not  within  the  power  of  either  of  them  to  produce  the  same, 
or  either  of  them,  on  the  trial  of  the  case,  and  that  to  the 
best  of  their  several  and  respective  knowledge  all  of  the 
said  original  deeds  are  not  in  the  custody,  control  or  power 
of  the  plaintiffs  to  produce  them  or  any  of  them;  that  the 
same  have  not  been  intentionally  destroyed  for  the  pur- 
pose of  introducing  a  copy  or  copies  of  the  same  in  evidence 
in  place  of  the  original  deeds,  and  that  it  is  not  within 
the  power  of  the  affiants,  or  either  of  them,  to  produce  the 
originals  of  either  of  said  deeds,  such  an  affidavit  is  suffi- 
cient to  authorize  the  admission  in  evidence  the  record  or 
a  certified  copy  thereof,  of  such  deeds.  It  is  not  necessary 
that  an  affidavit  should  be  made  separately  as  to  each  deed, 
under  the  provisions  of  section  36  of  the  Conveyance  Act.^ 

§1649.  Place  of  MaMng  and  Officers  Who  May  TaJce 
Affidavits  in  Regard  to  Lost  Deeds — Statute — ''AH  affi- 
davits required  to  be  made  and  produced  under  the  fore- 

61— Tucker  v.  Duncan,  224  HI.  453.  63— ^Scott  v.  Bassett,  194  HL  602; 

62— Scott  V.  Bassett,  194  111.  603.      Ellison  v.  Glos,  248  DL  275. 
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going  section,  may  be  made  in  any  county  in  this  state,  be- 
fore any  oflScer  authorized  by  the  laws  of  this  state  to  ad- 
minister oaths  and  affirmations,  and  may  also  be  made  out 
of  this  state,  before  any  judge  of  a  court  of  record,  justice 
of  the  peace,  clerk  of  a  court  of  record,  notary  public,  or 
commissioner  appointed  under  the  laws  of  the  State  of 
Illinois  to  take  acknowledgment  of  deeds  and  administer 
oaths  and  affirmations,  and  certified  to  by  said  officer,  under 
his  seal  of  office,  if  said  officer  have  an  official  seal;  but  if 
taken  and  certified  by  an  officer  who  does  not  require  or 
use  an  official  seal,  the  certificate  of  the  proper  clerk  or 
other  officer  of  the  official  character  of  the  person  certifying 
to  such  oath  or  affirmation  shall  also  be  produced  with  such 
affidavit  and  certificate. ' '  •* 

§  1650.  United  States  Gift  of  Canal  Lands  to  the  State- 
Statute — *  *  There  be,  and  hereby  is,  granted  to  the  State  of 
Illinois,  for  the  purpose  of  aiding  said  state  in  opening  a 
canal  to  unite  the  waters  of  the  Illinois  River  with  those 
of  Lake  Michigan,  a  quantity  of  land  equal  to  one-half  of 
five  sections  in  width,  on  each  side  of  said  canal,  and  re- 
serving each  alternate  section  to  the  United  States,  to  be 
selected  by  the  Commissioner  6f  the  Land  Office,  under  the 
direction  of  the  President  of  the  United  States,  from  one 
end  of  said  canal  to  the  other;  and  the  said  land  shall  be 
subject  to  the  disposal  of  the  Legislature  of  the  said  state, 
for  the  purpose  aforesaid,  and  for  no  other :  Provided,  that 
the  said  canal,  when  completed,  shall  be,  and  forever  re- 
main, a  public  highway  for  the  use  of  the  Government  of 
the  United  States,  or  persons  in  their  service,  passing 
through  the  same ;  Provided,  that  said  canal  shall  be  com- 
menced within  five  years,  and  completed  in  twenty  years, 
or  the  State  shall  be  bound  to  pay  to  the  United  States  the 
amount  of  any  lands  previously  sold,  and  that  the  title 
to  purchasers  under  the  state  shall  be  valid. ' '  •• 

64r— 8€C.  37,  Ch.  30,  B.  S. 
65— Sec.  41,  Ch.  19,  E.  8.;  4  TJ.  8. 
Stat,  at  Large,  p.  234. 
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§  1651.  Selection  of  Lands  and  Report  to  Secretary  of  the 
Treasury — Statute — ^''So  soon  as  the  route  of  the  said  canal 
shall  be  located  and  agreed  on  by  the  state,  it  shall  be  the 
duty  of  the  Governor  thereof,  or  such  other  person  or  per- 
sons as  may  have  been,  or  shall  hereafter  be,  authorized  to 
superintend  the  construction  of  said  canal,  to  examine  and 
ascertain  the  particular  sections  to  which  the  state  shall 
be  entitled,  under  the  provisions  of  this  Act,  and  report  the 
same  to  the  Secretary  of  the  Treasury  of  the  United 
States.*' •« 

§1652.  Power  of  the  State  to  Convey— Statute—' '  The 
said  state,  under  the  authority  of  the  legislature  thereof, 
after  the  selection  shall  have  been  so  made,  shall  have  power 
to  sell  and  convey  the  whole,  or  any  part  of  said  land,  and 
to  give  a  title  in  fee  simple  therefor,  to  whomsoever  shall 
purchase  the  whole  or  any  part  thereof .'*  •'' 

§  1653.  Act  of  Congress  of  1822— So  much  of  the  Act  of 
Congress  of  March  30,  1822,  as  refers  to  the  question  of 
the  90-foot  strip  on  each  side  of  the  canal  is  as  follows: 
**That  the  State  of  Illinois  be  and  is  hereby  authorized  to 
survey  and  work  through  the  public  lands  of  the  United 
States,  the  route  of  the  canal  connecting  the  Illinois  Biver 
with  the  southern  bend  of  Lake  Michigan;  and  90  feet  of 
land  on  each  side  of  said  canal  shall  be  forever  reserved 
from  any  sale  to  be  made  by  the  United  States,  except  in 
cases  hereinafter  provided  for,  and  the  use  thereof  for- 
ever shall  be  and  the  same  is  hereby  vested  in  the  state 
for  a  canal,  and  for  no  other  purpose  whatever;  on  con- 
dition, however,  that  if  said  state  does  not  survey  and  di- 
rect, by  law,  said  canal  to  be  opened,  and  return  a  complete 
map  thereof  to  the  treasury  department,  within  three  years 
from  and  after  the  passage  of  this  act;  or,  if  the  said 
canal  be  not  completed,  suitably  for  navigation,  within 
twelve  years  thereafter ;  or,  if  said  ground  shall  ever  cease 

66— Sec.  42,  Ch.  19,  R.  8.;  4  U.  8.    67— 8ec  43,  Ch.  19,  R.  8.;  4  U.  8. 
8tat.  at  Large,  234.  Stat,  at  Large,  234. 
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to  be  occupied  by  and  used  for  a  canal  suitable  for  naviga- 
tion,  the  reservation  and  grant  hereby  made  shall  be  void 
and  of  none  effect. '* 

It  is  necessary  for  parties  claiming  any  right  or  benefit 
under  the  provisions  of  this  act  to  show  that  the  conditions 
prescribed  by  the  statute  were  complied  with  because  it  is 
made  indispensable  by  the  Act  of  Congress  to  the  vesting 
of  the  rights  conferred  in  the  state. 

Afterwards,  Congress  passed  the  Act  of  March  2,  1827, 
hereinafter  mentioned.  This  act  does  not  purport  to  be  an 
amendment  to  the  Act  of  1822,  nor  does  it,  by  inference, 
refer  to  it.  These  acts  constitute  distinct  and  independent 
offers,  by  the  government  of  the  United  States,  of  aid  to 
the  state  in  the  construction  of  the  canal,  and  the  latter 
one  having  been  accepted,  without  reference  to  the  terms 
and  conditions  of  the  former,  the  state  is  only  entitled  to 
the  grant  which  it  conveys.** 

§  1654.  Certified  Copy  of  Lands  Granted  to  Illinois  for 
Canal  Purposes  Admissible  in  Evidence — The  government 
records  furnish  the  proper  evidence  of  what  lands  were 
sold,  and  what  reservations  were  made  for  canal  or  other 
purposes.** 

A  certified  copy  of  a  grant  from  the  United  States  to 
the  State  of  Illinois  under  the  Act  of  Congress  of  1827, 
granting  lands  to  the  state  for  the  purpose  of  aiding  in  the 
construction  of  the  Illinois  and  Michigan  Canal,  duly  cer- 
tified by  the  recorder  of  the  general  land  oflSce,  under  his 
seal  of  office,  is  admissible  in  evidence  under  the  common 
law,  and  the  fact  that  it  is  not  certified  by  any  register 
or  receiver  of  any  land  office  as  provided  by  section  20  of 
chapter  51  of  the  Revised  Statutes  does  not  render  it  in- 
admissible.^ 

§  1655.  Deeds  by  Trustees  of  Illinois  and  Michigan  Canal 
. — JStatute — ^''AU  deeds,  title  papers,  agreements  and  con- 
es—chieago  V.  McGraw,  75  HI.  566.      202;  Seely  v.  Wells,  53  111.  120;  Wil- 
69 — Chicago  ▼.  MeGraw,  75  HI.  566.      cox  ▼.  Jackson,  109  ID.  261. 
70 — Wyman   ▼.    Chicago,    254    m. 
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tracts  affecting  the  title  to  real  estate  in  this  state,  here- 
tof  ore  executed  by  the  board  of  trustees  of  the  Illinois  and 
Michigan  Canal,  under  the  seal  of  said  board,  or  which 
may  have  been  heretofore  or  may  hereafter  be  executed  by 
the  canal  commissioners,  under  their  seal  of  office,  shall  be 
admitted  to  record,  and  the  same  or  a  certified  transcript 
of  the  record  shall  be  admitted  in  evidence  in  all  courts 
without  acknowledgment  of  further  proof."''* 

§  1656.  Copies  of  Books  and  Entries  of  Sales  of  Caxial 
Lands — Statute — **  Copies  of  the  books  and  entries  of  the 
sales  or  conveyances  of  any  lands  or  lots  that  have  been 
sold  or  conveyed  by  the  trustees  of  the  Illinois  and  Michi- 
gan Canal,  or  have  been  or  may  be  sold  or  conveyed  by 
the  canal  commissioners  under  any  law  of  this  state,  certi- 
fied to  be  true  and  correct  copies  of  such  books  or  entries, 
by  the  secretary  of  the  canal  commissioners,  under  the 
ofiicial  seal,  shall  be  prima  facie  evidence  of  the  facts  stated 
in  such  books  or  entries,  and  of  the  title  in  the  party  to 
whom  such  lands  or  lots  appear  by  such  certificate  copies 
to  have  been  sold  or  conveyed,  his  heirs  or  assigns."  ''• 

§1657.  Certificates  of  United  States  Register  and  Re- 
ceiver Evidence — Statute — '*The  official  certificate  of  any 
register  or  receiver  of  any  land  office  of  the  United  States, 
to  any  fact  or  matter  on  record  in  his  office,  shall  be  re- 
ceived in  evidence  in  any  court  in  this  state,  and  shall  be 
competent  to  prove  the  fact  so  certified.  The  certificate  of 
any  register,  of  the  entry  or  purchase  of  any  tract  of  land 
within  his  district,  shall  be  deemed  and  taken  to  be  evidence 
of  the  title  of  the  party  who  made  such  entry  or  purchase, 
or  his  heirs  or  assigns,  and  shall  enable  such  party,  his 
heirs  or  assigns  to  recover  or  protect  the  possession  of  the 
land  described  in  such  certificate  in  any  action  of  ejectment 
or  forcible  entry  and  detainer,  unless  a  better  or  paramount 

71— Sec.  10,  Ch.  19,  E.  8. 
72— Sec.  11,  Ch.  19,  B.  S. ;  Chicago 
&  A.  R.  B.  Co.  V.  Keegan,  152  111.  413. 
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title  be  exhibited  for  the  same.  And  the  signature  of  such 
register  or  receiver  may  be  proved  by  a  certificate  of  the 
Secretary  of  State,  under  his  seal,  that  such  signature  is 
genuine. '  ^  ^ 

§  1658.  Certified  Copies  of  Records  of  Land  OflSce  Evi- 
dence— By  the  acts  of  Congress  for  the  sale  of  public  lands 
the  public  officers  who  are  charged  with  their  execution  are 
required  to  make  and  keep  public  records  of  their  surveys, 
sales  and  conveyances;  so  copies  of  such  public  records 
certified  as  such  under  the  seal  of  office,  are  admissible  in 
evidence,  including  certified  copies  of  patents.''* 

An  exemplification  of  any  record  or  paper  of  record  in 
the  land  office  is  evidence  of  equal  dignity  with  the  orig- 
inal, and  may  be  read  in  evidence  wherever  the  original 
would  be  admitted,  without  any  preliminary  proof  what- 
ever.''* 

§  1659.  Meaning  of  the  Words  ''Better,  Legal  and  Para- 
monnt  Title"  Defined — The  words  **  better,  legal,  para- 
mount title,"  used  in  the  act  of  the  legislature,  making  the 
certificates  of  the  Land  Office  evidence,  do  not  mean  the 
title  of  the  United  States,  but  they  refer  to  cases  where  the 
United  States  did  not  have  the  title  at  the  time  of  the  sale 
and  the  issuing  of  the  certificate.''® 

The  certificate  of  the  Register  of  the  Land  Office  to  any 
fact  on  the  record  in  his  office,  is  competent  evidence  of 
such  fact,  and  is  made  so  by  the  statute.^ 

And  it  is  error  to  exclude  such  certificate."" 

§1660.  Distinction  Between  Register's  Certificate  aaid 
Receiver's  Certificate — The  court  seems  to  draw  a  distinc- 
tion between  a  register's  certificate  and  a  receiver's  cer- 
tificate.   It  is  the  register  to  whom  is  committed  the  pos- 

73— Sec.  20,  Ch.  51,  R.  8.  77— Robs    v.    Reddick,    2    111     (I 

74 — ^Lane  v.   Bommelmann,   17   111.  Scam.)  73;  Tumey.v.  Goodman,  2  111. 

95.  (I  Scam.)   184;  Russell  v.  Whiteside, 

75— Lee  v.  Getty,  26  111.  76.  5  111.   (4  Scam.)   7. 

76— McConnell  v.  Wilcox,  2  HI.   (I  78— Whiteside  v.  Divers,  6  111.    (4 

Scam.)  344.  Scam.)  336. 


1348  The  Law  of  Bsal  Pbopebty — ^Ilukois 

session  of  the  plats,  tract  books  and  registry  of  certificates, 
and  other  record  evidence  of  the  sale  of  the  public  lands 
in  his  district,  and  the  register  is  the  only  officer  who  could 
certify,  in  truth,  that  a  certain  party  entered  the  lands  in 
the  land  office.  The  receiver  not  having  the  possession  of 
these  records,  they  do  not  appear  *'as  facts  or  matter  of 
record  in  his  office,*'  and  he  cannot  truthfully  certify  as  to 
the  entry  of  the  land. 

He  may  certify  that  the  United  States  has  received  a 
certain  sum  of  money  in  payment  of  certain  lands,  if  the 
same  so  appears  from  the  record  in  his  office,  but  he  must 
certify  that  such  is  the  fact,  and  not  merely  that  the  United 
States  has  received  a  certain  sum  of  money.  The  court 
seems  to  draw  a  distinction  between  certifying  to  a  fact  of 
record  and  a  simple  receipt  acknowledging  the  receipt  of 
the  money.*'* 

§  1661.  Receiver's  Certificate  Not  Evidence  in  United 
States  Courts — ^Although  the  statutes  of  Illinois  may  make 
a  Receiver's  receipt  evidence  of  title  in  actions  in  that 
state,  yet  it  is  not  such  in  an  action  at  law,  as  ejectment,  in 
a  court  of  the  United  States.'® 

§  1662.  Patent  the  Best  Evidence  of  the  Entry  or  Pur- 
chase of  Land— Statute— '* A  patent  for  land  shall  be 
deemed  and  considered  a  better  and  paramount  title  to 
the  patentee,  his  heirs  or  assigns,  than  the  official  certificate 
of  any  register  of  a  land  office  of  the  United  States,  of  the 
entry  or  purchase  of  the  same  land." 

Formerly  it  was  held  that  the  certificate  of  a  Register 
of  a  Land  Office,  of  the  purchase  of  a  portion  of  the  public 
lands  from  the  United  States  under  the  early  statutes  of 
this  state,  was  of  as  high  a  character  in  point  of  evidence 

70— Eoper  v.   Clabaugh,  4  m.    (3  81— Sec.  21,  Ch.  51,  R.  S.;  Laws  of 

Scam.)  166.  1839,  p.  196. 

80 — ^Langdon  v.  Sherwood,  124  U. 
S.  74;  Bedfield  v.  Parks,  132  XJ.  S. 
239. 
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as  a  patent,  and  was  to  be  governed  by  the  same  rules  of 
interpretation,** 

But  this  provision  of  the  statute  was  modified  by  the 
laws  of  1839. 

A  patent  affords  a  legal  presumption  that  it  was  prop- 
erly issued,  if  it  is  regular  on  its  face,  and  upon  which  it  is 
safe  for  subsequent  purchasers  to  rely." 

In  an  action  of  ejectment  a  patent  is  conclusive  evidence 
of  title,  higher  and  better  than  a  register's  certificate  of  a 
prior  purchase.  In  equity,  however,  a  certificate  of  pur- 
chase by  the  register  will  prevail  as  against  a  patent,  if  the 
right  on  which  it  is  based  is  prior  in  point  of  time  to  that 
on  which  the  patent  is  founded.** 

In  equity  a  junior  patent  or  register's  certificate  of  pur- 
chase of  a  tract  of  land,  will  prevail  over  the  elder  one,  if 
the  right  on  which  it  is  based  is  prior  in  point  of  time  to 
that  on  which  the  elder  one  is  f  ounded.** 

§  1663.  Patent  Once  Regularly  Issued  Valid  and  Not  Sub- 
ject to  Cancellation — ^When  a  patent  is  filled  out,  counter- 
signed, sealed,  and  recorded  in  the  general  land  office,  the 
title  to  the  land  vests  in  the  party  named  in  the  patent, 
without  a  formal  delivery  of  the  instrument ;  and  any  effort 
by  an  officer  of  the  government  to  cancel  a  patent  which 
transfers  the  title  to  the  patentee  and  reinvest  the  title  in 
the  government,  is  absolutely  void,  and  cannot  affect  the 
rights  of  anyone.** 

§  1664.  Recording  Patents — Certified  Copies  Evidence — 
Statute — **In  all  cases  where  any  lands  or  lots  have  been 
or  may  be  sold  by  this  state  or  by  the  officers  thereof,  under 
the  authority  of  any  law  of  this  state,  whereof  the  patent 
shall  be  issued  by  the  Governor,  under  the  seal  of  this 
state,  and  in  case  said  patent  has  been  or  shall  purport 
to  be  recorded  in  the  recorder's  office  of  the  county  where 

82— Gillipot  V.  Manlove,  2  lU.  (I  84r— Wiggina  v.  Lusk,  12  HI.  132. 

Scam.)  156.  85 — Isaaes  t.  Steel,  4  ni.  (3  Seam.) 

83 — ^Moore   ▼.    Hunter,    6    HL  (I      97. 
Gilm.)  817.  86— QUmore  y.  Sapp,  100  Hi  297. 
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the  lands  or  lots  are  situated,  and  said  patent  shall  be  lost, 
or  out  of  the  power  of  the  party  desiring  to  use  the  same 
to  produce  in  evidence,  a  copy  of  the  record  of  said  patent, 
certified  by.  the  recorder  of  said  county,  may  be  read  in 
evidence  in  place  of  the  original  patent ;  which  copy  certified 
as  aforesaid,  shall  be  prima  facie  evidence  of  the  issuing 
of  said  patent;  and  of  the  contents  thereof.  The  provi- 
sions of  this  section  shall  apply  to  deeds  executed  by  the 
trustees  of  the  Illinois  and  Michigan  Canal,  and  to  patents 
issued  or  granted  by  the  United  States^*'*' 

§  1665.  Certified  Copies  of  Books  and  Entries  of  Sales 
by  State — Patent  Best  Evidence — Statute— '' Copies  of  the 
books  and  entries  of  the  sale  of  all  lands  or  lots  heretofore 
or  that  hereafter  may  be  sold  by  this  state  or  any  of  the 
ofScers  thereof  under  any  law  of  this  state,  certified  to  be 
true  and  correct  copies  of  such  books  and  entries  by  the 
proper  person  or  officer  in  whose  custody  said  books  and 
entries  may  properly  be,  shall  be  prima  facie  evidence  of 
the  facts  stated  in  said  books  and  entries.  The  certificate 
of  such  officer  of  the  purchase  of  or  issuing  of  a  patent  of 
any  tract  of  land  sold  by  this  state  or  any  agent  of  the 
same  shall  be  deemed  and  taken  as  evidence  of  the  title  in 
the  party  certified  to  have  made  such  purchase  or  obtained 
such  patent,  his  heirs  or  assigns,  unless  a  better  and  para- 
mount title  is  exhibited  for  the  same.  The  patent  for  the 
land  shall  be  deemed  a  better  and  paramount  title  in  the 
patentee,  his  heirs  or  assigns,  than  such  certificate. ' '  •• 

§  1666.  Evidence  of  the  Sale  of  Swamp  and  Overflowed 
Lands — Statute — *'And  when  any  swamp  and  overflowed 
lands  and  lots  heretofore  have  been  or  hereafter  may  be 
sold  under  any  law  of  this  state  by  any  proper  person  or 
officer  of  the  county  in  which  said  lands  lie,  copies  of  the 
books  and  entries  of  the  sales  of  such  swamp  and  over- 
flowed lands  and  lots  certified  to  be  true  and  correct  copies 
of  such  books  and  entries  by  the  proper  person  or  officer 

87— Sec.  22,  Ch.  51,  R.  8.  88— Sec.  23,  Ch.  51,  B.  S. 
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in  whose  custody  such  books  and  entries  may  properly  be, 
shall  be  prima  facie  evidence  of  the  facts  stated  in  such 
books  and  entries.  The  certificate  of  such  oflScer  of  the 
sale  or  entry  of  any  tract  or  tracts  of  such  swamp  and 
overflowed  lands  or  lots  and  of  the  execution  of  a  deed  for 
the  same  giving  the  date  of  such  sale  or  entry,  the  date  of 
the  execution  of  the  deed,  the  name  of  the  purchaser  and 
the  description  of  the  land,  under  the  seal  of  his  office,  may, 
if  the  original  deed  be  lost,  or  it  be  out  of  the  power  of  the 
party  wishing  to  use  the  same  to  produce  it  in  evidence, 
and  such  original  deed  has  never  been  recorded,  be  read  in 
evidence  in  the  place  of  said  original  deed  and  shall  be 
prima  facie  evidence  of  the  execution  and  delivery  of  a 
proper  deed  for  such  land,  and  shall  be  deemed  and  taken 
as  evidence  of  the  title  in  the  person  certified  to  have  made 
such  entry  or  purchase  his  heirs  and  assigns,  until  a  bet- 
ter and  paramount  title  is  exhibited  for  the  same. ' '  •• 

§  1667.  Books  and  Entries  Lost  or  Destroyed,  Certificate 
of  Auditor  of  Public  Accounts  Admissible — Statute—' '  And 
whenever  it  shall  appear  that  the  original  deed  upon  any 
entry  or  sale  of  such  swamp  and  overflowed  lands  is  lost 
or  not  in  the  power  of  the  party  wishing  to  use  the  same 
to  produce  in  evidence,  and  the  same  had  never  been  re- 
corded as  aforesaid  and  the  books  and  original  entries  of 
sale  of  such  swamp  and  overflowed  lands  or  lots  have  also 
been  lost  or  destroyed,  and  the  clerk  of  the  county  court  or 
other  proper  officer  shall  have  made  return  of  such  sales 
and  entries  to  the  Auditor  of  Public  Accounts  according 
to  law,  a  certified  copy  of  such  return  by  the  Auditor  un- 
der his  seal  of  office,  may  be  used  in  evidence  with  like 
force  and  effect  as  hereinbefore  provided:  Provided  the 
party  applying  to  the  Auditor  for  such  certificate  shall  pay 
a  fee  of  one  dollar  for  each  certificate. ' '  ^ 

§  1668.  United  States  Patent — ^Record  or  Copy  Evidence 
(m  Proof  of  Loss— Statute— '*  Whenever  upon  the  trial  of 

89— Sec.  23,  Ch.  51,  R.  8.  90— Sec.  23,  Oh.  51,  B.  8. 
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any  cause  in  law  or  equity  in  this  state^  any  party  to  said 
cause,  or  his  agent  or  attorney  in  his  behalf,  shall  by  affi- 
davit to  be  filed  in  said  cause,  testify  and  state  under  oath 
that  the  required  United  States  patent  conveying  or  con- 
cerning the  title  to  the  lands,  tenements  and  hereditaments 
in  question  in  such  suit  is  lost,  or  not  in  the  power  of  the 
party  wishing  to  use  it  on  such  trial  of  any  such  cause, 
and  to  the  best  of  his  knowledge  the  said  patent  was  not 
intentionally  destroyed,  or  lost,  or  in  any  manner  disposed 
of  for  the  purpose  of  introducing  a  copy  thereof  in  place 
of  the  original,  and  if  the  original  has  been  recorded  in 
the  recorder's  office  of  the  county  wherein  such  lands  are 
situated,  then  the  record  thereof,  or  a  copy  duly  certified 
by  the  recorder  in  whose  office  the  same  may  have  been  or 
may  hereafter  be  recorded,  may  be  read  in  evidence  in  any 
court  in  this  state  with  like  effect  as  though  the  original 
patent  was  produced  and  read  in  evidence/'** 

§  1669.  Cure  of  Defects  in  AdmowledgmentSr— Statute— 
•*That  all  deeds,  mortgages  and  other  instruments  in  writ- 
ing relating  to  or  affecting  any  lands,  tenements  or  heredi- 
taments situated  within  this  State,  which  have  been  acknowl- 
edged or  proved  before  any  commissioner  of  this  state 
in  any  of  the  states  or  territories  of  the  United  States 
or  in  the  District  of  Columbia,  and  which  have  been  or 
may  be  recorded  in  the  county  where  such  lands,  tene- 
ments or  hereditaments  do  actually  lie,  shall  be  adjudged 
and  treated  by  all  courts  as  legally  executed,  acknowledged 
and  recorded,  notwithstanding  no  city  or  town  wherein  such 
acknowledgment  was  taken  is  specified  or  mentioned  in  the 
certificate  of  such  commissioner,  and  notwithstanding  no 
certificate  under  the  hand  and  official  seal  of  the  Secretary 
of  State  be  subjoined  or  affixed  to  the  certificate  of  such 
commissioner  that  such  commissioner  was,  at  the  time  of 
taking  such  proof  or  acknowledgment,  duly  authorized  to 
take  the  same,  and  that  the  Secretary  is  acquainted  with  the 

91— Laws  of  HL  1879,  p.  81. 
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handwriting  of  such  commissioner  or  has  compared  the  sig- 
nature  of  such  certificate  with  the  signature  of  such  com- 
missioner  deposited  in  his  office  and  that  he  verily  believes 
the  signature  and  the  impression  of  the  seal  of  the  said  cer- 
tificate to  be  genuine.  ^  *  •• 

§  1670.  Statute  Curing  Defects  in  Admowledgments  Re- 
troactive— The  act  of  1819  did  not  empower  notaries  public 
to  take  acknowledgments  of  deeds,  but  in  1827  the  legis- 
lature passed  an  act  concerning  the  conveyance  of  real  es- 
tate, and  in  1829  the  act  of  1827  was  amended,  by  which 
notaries  public  were  included  among  the  officers  who  might 
lake  acknowledgments  of  deeds.  The  act  of  1829  was  re- 
troactive by  its  terms  and  provided  that  **A11  deeds  and 
conveyances  which  have  been  or  may  be  acknowledged  or 
proved  in  the  manner  provided  in  this  section,  shall  be 
deemed  as  good  and  valid  in  law  as  if  the  same  had  been 
acknowledged  or  proved  in  the  manner  prescribed  in  the 
9th  section  of  the  act  to  which  this  is  an  amendment.  * ' 

The  object  of  this  statute  was  to  cure  defects  in  acknowl- 
edgments. There  is  no  doubt  but  that  a  large  number  of 
acknowledgments  of  deeds  had  been  taken  before  officers 
not  authorized  by  the  statute  to  act.  To  remedy  the  evil 
and  cure  the  defects,  this  curative  statute  was  passed.  Sim- 
ilar statutes  were  passed  in  1845,  and  in  1847,  and  these 
curative  statutes  should  receive  liberal  construction. 

And  when  the  mischief  to  be  remedied  and  the  manifest 
object  of  these  statutes  are  kept  in  view,  there  can  be  no 
doubt  but  that  the  defective  acknowledgments  were  val- 
idated by  those  acts.  So  it  was  held  that  an  acknowledg- 
ment taken  before  a  notary  public  in  1820,  was  validated  by 
these  acts  and  a  mortgage  to  which  it  was  attached  should 
have  been  admitted  in  evidence  by  the  trial  court.** 

§  1671.  Acknowledgments  to  Be  Taken  Before  Disinter- 
ested Officers — ^An  acknowledgment  of  an  instrument  in 
writing,  when  required  by  law,  should  be  made  before  an 

92— Lawi  of  m.  1895,  p.  129.  93— ^Logan  y.  Williams,  76  m.  175. 
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officer  wholly  disinterested.  An  officer  should  riot  be  per- 
mitted to  perform  either  a  ministerial  or  judicial  act  in  his 
own  behalf.  To  allow  this  might  lead  to  grievous  wrong, 
and  no  officer  should  be  subjected  to  such  temptation.  So 
a  mortgage  acknowledged  before  one  of  the  mortgagors  was 
held  to  be  improperiy  acknowledged.^* 

It  was  held  that  a  mortgage  given  to  a  building  and  loan 
association  and  acknowledged  before  a  notary  public,  who 
was  a  stockholder  and  officer  of  the  association,  was  not  a 
disinterested  party,  and  the  acknowledgment  was  held  to 
be  invalid.** 

§1672.  Certified  Copies  of  Defectively  Acknowledged 
Deed  Before  Coimniwioneni  Admissible  in  Evidence — Stat- 
ute— **  Certified  copies  of  the  records  properly  authenti- 
cated, shall  be  received  in  all  courts  and  places  as  evidence 
of  the  due  execution  and  recording  of  every  such  deed,  mort- 
gage or  other  instrument  in  favor  of  the  person  or  persons 
who  claim  or  desire  to  deduce  title  under  such  deed,  mort- 
gage or  other  instrument:  Provided,  however,  that  the 
person  or  persons  so  offering  in  evidence  any  such  deed, 
mortgage  or  other  instrument  or  certified  copies  thereof, 
shall  exhibit  with  the  original  or  certified  copy  of  the  sAme 
from  the  records  thereof  duly  authenticated,  a  certificate  of 
the  Secretary  of  State  of  this  state  under  his  hand  and 
official  seal  that  the  commissioner  before  whom  the  same 
purports  to  have  been  acknowledged  was,  on  the  day  of  the 
date  of  such  acknowledgment,  a  commissioner  for  this  state 
in  the  state  or  territory  such  deed,  mortgage  or  other* in- 
strument was  acknowledged. ' '  •* 

§1673.  Defective  Acknowledgment  and  Execution  of 
Deeds  Legalized — A  number  of  attempts  have  been  made 
by  the  legislature  to  legalize  defective  acknowledgment 

94— Hammers  v.  Dole,  61  111.  307;  96— Laws  of  Til.  1895,  p.  129. 

West  V.  Krebaum,  88  111.  263. 

95 — Ogden  B.  &  L.  Assn.  v.  Mensch, 
196  111.  554. 
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and  execution  of  deeds.  Doubts  have  been  expressed  as  to 
the  constitutionality  of  such  statutes;  at  least  so  far  as 
vested  rights  are  concerned. 

At  one  time  it  was  the  custom  in  the  execution  of  mort- 
gages securing  the  payment  of  loans  made  by  building  and 
loan  associations  that  the  mortgage  was  acknowledged  be- 
fore an  officer  or  stockholder  of  the  association.  In  the 
case  of  the  Ogden  Building  and  Loan  Assn.  v.  Mensch,  196 
111.  554,  it  was  held  that  such  acknowledgments  were  illegal 
and  of  no  effect. 

In  1903,  the  legislature  passed  an  act  which  provided 
**That  all  deeds,  mortgages  or  other  instruments  in  writ- 
ing, relating  or  affectiiig  any  real  estate  situated  in  this 
state,  wherein  a  corporation  may  be  the  grantor,  grantee, 
or  mortgagee,  which  have  been  acknowledged  or  proved 
before  any  notary  public,  justice  of  the  peace  or  other  officer 
authorized  by  the  statutes  of  this  state  to  take  acknowledg- 
ments of  such  instruments  of  writing,  when  so  acknowl- 
edged or  proved,  in  conformity  with  the  statutes  of  this 
state,  shall  be  adjudged  and  treated  by  all  the  courts  of 
this  state,  as  legally  executed  and  acknowledged  or  proven, 
notwithstanding  such  acknowledgment  or  proof  of  the  ex- 
ecution thereof  were  taken  before  a  notary  public,  justice 
of  the  peace  or  such  other  officer  who  was,  or  may  have 
been  at  the  time  of  such  acknowledgment,  a  stockholder  or 
officer  of  such  corporation;  and  all  such  acknowledgments 
or  proofs  of  such  deeds,  mortgages  or  other  instruments  in 
writing  heretofore  taken  before  such  notaries  public  or 
other  officers,  who  were  at  the  time  of  such  execution,  ac- 
knowledgment or  proof,  a  stockholder  of  such  corporation, 
are  hereby  legalized. ' '  ^ 

In  the  case  of  Steger  v.  Traveling  Men's  Building  and 
Loan  Association,  208  111.  236,  in  commenting  on  this  stat- 
ute the  Supreme  Court  says:    ** There  is  language  in  the 

97— Iaws  of  in.  1903,  p.  120. 
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act  which^  taken  alone,  might  be  interpreted  as  a  mandate 
of  the  legislature  to  decide  cases  arising  prior  to  the  en- 
actment according  to  the  legislative  will.  The  legislature 
cannot  exercise  judicial  power  either  directly  or  through  a 
legislative  command,  but  the  substance  of  this  act  is,  that 
acknowledgments  taken  before  an  officer  or  stockholder  of 
a  corporation  shall  be  legal  and  valid  and  that  acknowledg- 
ments so  taken  before  the  passage  of  the  act  are  legalized. 
This  is  not  the  exercise  of  judicial  power,  since  it  does  not 
purport  to  settle  suits  or  controversies,  but  only  gives  effect 
to  acknowledgments  in  a  matter  under  legislative  control. 
•  *  *  The  legislature  may  ratify  and  confirm  any  act 
which  it  might  lawfully  have  authorized  in  the  first  in- 
stance, where  the  defect  arises  out  of  the  neglect  of  some 
legal  formality,  and  the  curative  act  interferes  with  no 
vested  rights.** 

The  opinion  then  proceeds  to  the  effect  in  substance  that 
the  act  cannot  have  the  effect  to  deprive  a  party  of  his 
vested  rights,  and  transfer  them  to  another  party,  which 
would  constitute  the  taking  of  property  without  due  process 
of  law. 

So  where  a  building  association,  prior  to  the  passage  of 
the  curative  act  of  1903,  had  no  lien  upon  the  homestead 
estate  of  one  of  its  borrowers,  by  reason  that  the  mortgage 
securing  the  loan  was  acknowledged  before  one  of  its  offi- 
cers as  a  notary  public,  it  was  held  that  the  mortgagor  was 
thereafter  still  vested  with  a  perfect  and  unincumbered 
title  to  the  estate  of  homestead,  which  might  be  transferred 
or  mortgages  to  a  third  party,  and  when  so  transferred  the 
building  association  would  have  no  rights  or  equities  which 
would  overcome  the  legal  and  equitable  rights  of  such  as- 
signee of  the  original  mortgagor. 

All  deeds  or  instruments  in  writing  for  the  alienation  of 
the  homestead  are  invalid  unless  the  homestead  is  released 
or  conveyed  in  the  manner  provided  by  the  statute,  and  if 
a  mortgage  contains  no  release  of  the  homestead  a  court 
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of  equity  cannot  make  the  mortgage  effectual  against  such 
estate.** 

§1674.  InstmmeiLts  Without  Seal,  Executed  Without 
State,  Vaiid&ted— Statute — ''That  all  conveyances,  writ- 
ings or  other  instruments,  whether  a  deed,  mortgage,  trust 
deed,  lease,  power  of  attorney,  will  or  testament,  bond,  con- 
tract, agreement,  obligation  or  other  instrument  of  what- 
ever kind,  nature  or  character  affecting  or  relating  to  the 
title  to  real  or  personal  property  within  this  state,  or  of 
any  power,  duty,  right  or  trust  thereof  or  therein,  and  also 
all  instruments  of  writing  of  whatever  nature,  kind  or  char- 
acter enforcible  in  this  state  that  may  have  been  hereto- 
fore or  shall  hereafter  be  executed  without  this  state,  by 
any  party  thereto,  whether  a  resident  of  this  state  or  not, 
to  which  a  seal  or  scroll  is  not  affixed,  and  where  the  usage 
or  law  of  the  state,  district,  territory,  colony,  republic, 
kingdom,  empire,  dominion,  dependency  or  other  place 
where  such  instrument  is  executed,  in  force  at  the  time,  dis- 
penses or  does  not  require  a  seal  or  scroll  to  the  signature 
of  a  party  so  executing  the  conveyance,  instrument  or  writ- 
ing, for  its  validity  as  such,  are  hereby  validated,  and  shall 
be  given  the  same  force  and  effect  in  law  and  equity  as 
if  a  seal  or  scroll  had  been  duly  affixed  to  the  signature 
thereto.  *'•• 

§  1675.  Evidence  of  the  Necessity  of  Seal  to  Document 
by  Laws  or  Usage  of  Country  Where  Executed  Dispensed 
With— Statute— ''That  the  certificate  of  the  Secretary  of 
State,  under  his  seal  of  office,  or  that  of  any  court  of  rec- 
ord, certified  under  the  seal  of  the  court,  or  that  of  any 
judge  of  any  court  of  record  (his  official  character  being 
certified  to)  of  the  country  or  other  place,  outside  of  this 
state,  where  such  conveyance,  writing  or  other  instrument 
shall  have  been  executed,  to  the  purport  or  effect  that  ao- 

98 — Steger  y.  TraToling  Men's  B.  99— Laws  of  111.  1909,  p.  145. 

ft  L.  Assn.,  208  HL  236;  Fngman  ▼. 
Jiri  Washington  B.  ft  L.  Assn.,  209 
HL  176. 
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cording  to  the  usage  or  law  of  the  land  in  force  at  the  time 
(as  the  case  may  be),  a  seal  or  scroll  to  the  signature  of  a 
party  so  executing  the  same,  was  dispensed  with  and  not 
required  for  its  validity,  shall  be  deemed  and  taken  as 
prima  facie  evidence  thereof:  Provided,  that  any  other 
legal  mode  of  proving  that  the  seal  or  scroll  to  the  signa- 
ture was  not  at  the  time  there,  by  the  usage  or  law,  dis- 
pensed with  or  not  required,  may  be  resorted  to  in  any 
place  or  court  of  this  state,  where  the  question  may  arise. '  *  ^ 

1— Laws  of  IlL  1909,  p.  145. 
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§  1756.  Plats  to  Be  Approved  by  Corporate  Authorities — Statute. 

§1757.  Abandonment  of  Public  Property  by  Public  Authorities. 
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§  1700.  Introduction— The  statutes  in  regard  to  platting, 
subdividing,  recording  of  plats  and  the  vacation  thereof, 
and  of  vacating  and  abandoning  the  use  of  public  streets 
and  grounds,  are  scattered  through  various  chapters  of 
the  revised  statutes,  and  an  attempt  is  here  made  to  collate 
these  various  sections  of  the  statutes,  together  with  the  de- 
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cisions  of  the  courts  affecting  them,  and  arrange  them  in 
consecutive  form  so  as  to  bring  the  entire  subject  clearly 
before  the  reader. 

It  is  an  important  subject  affecting  the  title  to  real  estate 
and  deserving  careful  consideration. 

Before  proceeding,  however,  to  consider  the  statutes  and 
decisions  on  this  subject  it  would  be  well  to  call  the  atten- 
tion of  the  reader  in  the  first  place  to  the  plenary 

§1701.  Power  of  Legislature  Over  Property  of  Munici- 
palities— ^Municipal  corporations,  being  purely  of  legislar 
tive  creation  for  local  government,  the  legislature  may  con- 
trol and  dispose  of  their  property  as  shall  appear  for  the 
best  interest  of  the  public.  The  legislature  may  create, 
annul  and  change  and  dispose  of  their  property,  subject 
only  to  the  constitutional  provision  relating  to  local  or  spe- 
cial legislation.^ 

§1702.  Subdividing  and  Platting  Land — Statute — 
**  Whenever  the  (1)  owner  of  land  shall  wish  to  subdivide 
the  same  into  two  or  more  plats  for  the  purpose  of  laying 
out  a  town,  or  making  any  addition  to  any  city,  village  or 
town,  or  of  re-subdividing  any  lots  or  blocks  therein,  he 
shall  cause  the  same  to  be  (2)  surveyed  and  a  plat  thereof 
made  by  the  county  surveyor,  or  some  other  competent  sur- 
veyor, which  (3)  plat  shall  particularly  describe  and  set 
forth  all  the  streets,  alleys,  commons  or  public  grounds,  and 
all  the  in  and  out  lots  or  fractional  lots  or  blocks  within, 
adjoining  or  adjacent  to  the  land  so  divided,  (4)  giving  the 
names,  widths,  courses  and  extent  of  all  such  streets  and 
alleys,  and  (5)  numbering  all  lots  and  blocks  by  progressive 
numbers,  giving  their  precise  length  and  width.  (6)  Ref- 
erence shall  also  be  made  to  some  known  and  permanent 
monument  from  which  future  surveys  may  be  made,  or,  if 
no  such  monument  shall  exist  within  convenient  distance, 
the  surveyor  shall,  at  the  time  of  making  his  survey,  plant, 

1— Waid  T.  Field  Mtuenm,  241  m. 

49e. 
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and  fiz  in  such  manner  that  the  same  shall  not  be  moved  by 
frosty  at  the  comer  of  some  public  ground^  or^  if  there  be 
none,  then  at  the  comer  of  some  lot  or  block  most  convenient 
for  reference,  a  good  and  sufficient  (7)  stone  to  be  furnished 
by  the  person  for  whom  the  survey  is  made,  and  (8)  des- 
ignate upon  the  plat  the  point  where  the  same  may  be 
found."* 

Subdivisions  so  made  are  usually  called  *  *  Statutory  Sub- 
divisions.** It  will  be  seen  from  the  foregoing  that  there 
are  several  essentials  to  a  good  statutory  subdivision.  It 
must  be  made  by  the  owner ;  surveyed  and  platted  by  a  sur- 
veyor; particularly  describing  and  set  forth  all  streets, 
alleys  and  pubUc  grounds;  give  the  names,  widths,  courses 
and  extent  of  all  streets  and  alleys ;  numbering  all  lots  and 
blocks  by  progressive  numbers ;  giving  their  precise  length 
and  width;  reference  to  be  made  to  some  known  and  per- 
manent monument  to  aid  future  surveys ;  if  no  such  monu- 
ment exists  to  fix  a  good  and  sufficient  stone  to  be  most  con- 
venient for  reference  and  designate  upon  the  plat  the 
point  where  the  stone  or  monument  may  be  found. 

§1703.  Owner  to  Subdivide — ^It  is  essential  to  a  good 
statutory  subdivision  of  lands  that  it  be  made  by  the  owner ; 
no  other  person  has  any  legal  authority  to  make  such  a  sub- 
division and  a  subdivision  made  by  one  who  is  not  the  owner 
is  not  a  valid  subdivision  according  to  the  statute.* 

So  where  the  legal  title  is  in  infants  or  other  incompe- 
tents any  attempt  on  the  part  of  the  guardian  or  conserva- 
tor to  plat  or  dedicate  land  will  be  of  no  avail,  unless  after- 
wards ratified  by  the  owner  after  the  disability  is  removed.* 

§  1704.  Ratiflcation  by  Owner-^But  if  the  land  is  platted 
by  a  person  not  the  owner,  and  the  real  owner  afterwards 
recognizes  the  plat  and  conveys  lots  according  to  the  de- 

2 — Sec.  1,  Ch.  109,  B.  S.  4 — Herman    v.    CommissionerB    of 

3— Oridley  y.  Hopkins,  84  III.  528;      Highways,  109  HI.  61. 

People  V.  Herbel,  96  HL  384;  Smith 

V.  Young,   160  HL   163;    Baugan  v. 

Kaan,  59  HL  492. 


Platting  Subdivisions  1363 

scription  in  the  plat,  he  is  afterwards  estopped  from  claim- 
ing the  plat  to  be  invalid ;  by  referring  to  the  plat  in  his  con- 
veyances the  owner  adopts  and  makes  the  plat  a  part  of  his 
deed  of  conveyance,  and  his  grantees  are  also  estopped  be- 
cause the  plat  has  received  the  approval  of  their  grantor.* 

§1705.  Survesdng  and  Flatting — ^It  would  seem  from 
the  authorities  that  the  provisions  of  the  statute  in  regard 
to  surveying  and  platting  the  subdivision  must  be  sub- 
stantially complied  with  in  order  to  make  the  subdivision 
a  legal  statutory  subdivision.* 

If  it  be  contended  that  the  observance  of  every  require- 
ment of  the  statute  is  not  essential  to  the  validity  of  the 
plat,  still  enough  must  appear  to  enable  a  location,  by 
metes  and  bounds,  of  the  streets,  alleys,  ways  and  roads, 
and  to  distinguish  them  from  lots  before  the  title  to  them 
can  vest  in  the  city  by  operation  of  the  plat.  The  plat  has 
by  force  and  effect  of  the  statute  the  effect  of  a  deed  and  to 
have  that  effect  it  should  describe  the  streets  and  alleys 
with  such  certainty,  by  measurements  and  description,  that 
they  may  be  •located.'' 

Where  the  statute  requires  that  the  plat  should  be  cer- 
tified by  the  county  surveyor,  or  by  the  county  surveyor  of 
an  adjoining  county  if  there  be  no  county  surveyor,  a  plat 
certified  by  a  deputy  county  surveyor  does  not  comply  with 
the  statute  and  does  not  vest  the  title  to  the  streets  and 
alleys  in  the  municipality.' 

The  plat  offered  in  evidence  in  a  certain  case  was  not 
certified  by  the  proper  surveyor  and  not  acknowledged  be- 
fore one  of  the  officers  named  in  and  authorized  by  the  stat- 
ute to  take  and  certify  the  acknowledgment  of  owners  of 
land.  These  are  essential  statutory  requirements,  and  can- 
s—Bees V.  Chicago,  38  111.  322;  7— Belleville  v.  Stookey,  23  IlL 
Smith   V.    Flora,   64    111.    93;    Smith       388. 

V.  Heath,  102  HI.  130;  Thompson  v.  8 — Auburn  v.  Goodwin,  128  111.  57. 

Maloney,  199  HI.  276. 

6 — Chicago  v.  Drexel,  141  111.  89; 
Lamm  v.  Danville,  221  111.  119. 
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not  be  omitted,  or  supplied  by  substituting  something  else 
in  their  stead.* 

Although  the  evidence  may  not  show  a  literal  compli- 
ance, yet  if  it  shows  a  substantial  compliance  with  the  pro- 
visions of  the  statute,  that  is  all  the  law  requires.  If  in 
all  essential  matters  an  exact  compliance  is  shown  that  is 
sufficient  to  vest  the  title  of  the  streets  and  alleys  in  the 
municipality." 

Where  there  are  other  monuments  from  which  the  loca- 
tion of  the  streets,  alleys  and  lots  can  be  ascertained  with 
equal  certainty  the  objection  that  there  was  no  comer 
stone  designated  on  the  plat  is  ineffectual.  This  is  all  the 
purpose  to  be  accomplished  by  designating  a  stone  as  a 
comer,  and  it  cannot  be  the  absence  of  this  particular  mon- 
ument described  in  the  statute  which  vitiates  and  renders 
void  the  plat  as  a  statutory  subdivision.** 

Where  the  plat  in  question  shows  an  exact  location  of 
the  section  and  quarter  section  lines,  and  also  shows  that 
these  lines  are  a  certain  distance  from  the  lines  of  the  plkt, 
the  exact  location  of  every  street  and  alley  and  every  lot  in 
the  subdivision  with  reference  to  the  quarter  section  comer 
and  with  reference  to  the  section  line  and  quarter  section 
line,  as  well  as  the  distance  from  any  lot  line  and  from  any 
street  and  alley  line  on  the  plat  to  the  quarter  section  line 
or  section  line  or  quarter  section  corner  are  shown  on  the 
plat,  it  was  held  that  the  plat  was  made  in  substantial  com- 
pliance with  the  statute.  Judicial  notice  will  be  taken  of  the 
fact  that  at  all  government  section  corners  permanent  mon- 
uments exist,  and  from  such  section  comers  the  quarter  sec- 
tion comers  and  all  other  points  on  the  section  lines  and 
quarter  section  lines  may  be  definitely  and  exactly  located, 
and  there  is  no  necessity  under  such  a  showing,  for  the 
surveyor  to  plant  or  fix  a  stone  as  a  monument  from  which 

n^— Thomaa  v.  Eekard,  88  HI.  593 ;  10 — Gebhart  v.  Beeyes,  75  HL  801 ; 

Gould  y.  Howe,  131  HI.  490;  Wilder  Lee  t.  Moimd  Station,  118  HL  304. 

▼.  Aurora^  D.  &  B.  E.  T.  Co.,  216  HI.  11 — Geblutrdt  ▼.  Beeves,  75  HL  301. 
493.                                                        « 
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the  measurements  could  be  made.  The  object  of  the  pro- 
vision of  the  statute  was  to  make  it  possible  to  know  and  to 
locate  to  certainty  the  entire  plat  and  all  parts  thereof." 

It  was  urged  against  a  certain  plat  that  the  width  of  the 
streets  was  not  stated  on  the  plat.  The  name  of  each  street 
and  figures  denoting  its  width  was  given.  But  it  was  said 
that  the  figures  **66''  do  not  denote  feet,  inches  or  chains. 
The  certificate  of  the  surveyor  and  the  owner  and  the  plat 
itself,  taken  as  a  whole,  showed  that  the  distances  and  the 
lengths  and  width  of  the  streets,  blocks,  lots  and  alleys, 
were  ^ven  in  feet,  and  this  was  held  to  be  sufficient.^' 

If  the  boundary  of  a  street  as  shown  by  the  plat  of  the 
subdivision  is  the  margin  of  a  river  any  accretions  thereto 
will  belong  to  the  municipality  as  a  part  of  the  street." 

In  construing  a  plat,  to  determine  its  meaning,  the  same 
rule  applied  to  deeds  will  apply  to  plats ;  that  is  it  will  be 
construed  most  strongly  against  the  maker." 

There  can  be  no  question  that  the  true  boundary  line  of 
lots  in  a  subdivision  are  where  they  are  actually  run  on  the 
ground  and  marked  by  the  monuments  placed  by  the  sur- 
veyor to  indicate  where  they  are  to  be  found.  The  survey 
fixing  the  boundaries  of  the  lots,  streets  and  alleys  is  the 
original  work,  as  the  plat  is  made  from  it  and  intended  to 
be  a  faithful  representation  of  it.  The  purchasers  of  lots 
in  a  subdivision  and  the  public  authorities  are  bound  by  the 
monuments  erected  by  the  surveyor  who  laid  out  the  plat 
and  made  the  subdivision  under  instructions  from  the 
owner." 

§1706.  Certificate  of  Surveyor — ^Acknowledgment  by 
Owner — Statute — ^ '  The  plat  having  been  completed,  shall 
be  certified  by  the  surveyor  and  acknowledged  by  the  owner 

la— Corbin  v.  Baltimore  &  O.  C.  T.  14— Brooklyn  v.  Smith,  104  IlL  429. 

R.  R.  Co.,  285  in.  439.  15— Ely  v.  Brown,  183  111.  575. 

13— North  Chillicothe  v.  Burr,  185  16— Wolpert    v.    Chicago,    280    HI. 

HL  322.  187. 
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of  the  land,  or  his  attorney  duly  authorized,  in  the  same 
manner  as  deeds  of  lands  are  required  to  be  acknowledged.*^ 

§  1707.  Surveyor  Not  Oompetent  to  Impeach  His  Certifi- 
cate—A plat  completed,  certified  by  the  surveyor,  acknowl- 
edged by  the  owner  and  duly  recorded  in  compliance  with 
the  statute  is  properly  admissible  in  evidence,  and  the  sur- 
veyor who  made  the  certificate  found  on  the  plat  is  not 
competent  as  a  witness,  to  impeach  his  certificate.** 

§  1708.  Acknowledgment  by  Owner— Statute— ' '  The  plat 
having  been  completed  shall  be  certified  by  the  surveyor  and 
acknowledged  by  the  owner  of  the  land,  or  his  attorney  duly 
authorized  in  the  same  manner  as  deeds  of  land  are  re- 
quired to  be  acknowledged.  * ' " 

Under  the  provisions  of  this  statute  the  acknowledgment 
of  the  subdivision  may  be  made  either  by  the  owner  or  his 
duly  authorized  attorney  in  fact.  But  it  has  been  held  by 
the  courts  that  under  the  provisions  of  the  former  statutes 
an  acknowledgment  of  a  subdivision  could  only  be  made  by 
the  owner  and  not  by  an  attorney  in  fact.  And  a  plat  ac- 
knowledged by  a  person  as  the  attorney  in  fact  of  the  owner 
was  not  a  good  statutory  subdivision  and  did  not  convey 
the  title  to  the  streets  and  alleys  to  the  municipality .■• 

§1709.  Officer  Taking  the  Acknowledgment— The  stat- 
ute providing  for  the  acknowledgment  of  plats,  is  this: 
**in  the  same  manner  as  deeds  of  lands  are  required  to  be 
acknowledged.*'  Undoubtedly  any  officer  authorized  to  ac- 
knowledge deeds  of  lands  may  rightfully  take  an  acknowl- 
edgment of  a  plat  of  a  subdivision.  But  under  prior  stat- 
utes the  plat  must  be  acknowledged  by  the  owner  before  a 
Justice  of  the  Supreme  Court,  Justice  of  the  Circuit  Court, 
01"  Justice  of  the  Peace  of  the  county  in  which  the  land  was 
situated.    (Gross' Stat.  1868,  Ch.  25,  Div.  I.)    So  where  the 

17 — Sec.  2,  Ch.  109,  R.  8.  20 — Thompson  v.  Mahoney,  199  HI. 

18— Allmendinger  v.  McHie,  189  111.  276;  Wilder  v.  Aurora,  D.  &  R.  E.  T. 

308.  Co.,  216  111.  496;  Gosselin  v.  Chicago, 

ig-_Sec.  2,  Ch.  108,  R.  S.  103  lU.  623. 
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acknowledgment  was  not  taken  before  one  of  these  officers, 
it  was  held  not  to  be  in  conformity  with  the  statute  and 
there  was  no  valid  statutory  dedication  of  the  streets  and 
the  recording  of  the  plat  did  not  vest  the  fee  of  the  streets 
in  the  municipality.*^ 

§  1710.  Recording  Plat— Statute— **  The  certificate  of 
the  surveyor  and  the  acknowledgment,  together  with  the 
plat,  shall  be  recorded  in  the  recorder  ^s  office  of  the  county 
in  which  the  land  is  situated  and  such  acknowledgment  and 
record  shall  have  like  eflf  ect  and  certified  'copies  thereof  and 
of  such  plat  or  of  any  plat  heretofore  acknowledged  and 
certified  according  to  law,  may  be  used  in  evidence  to  the 
same  extent  and  with  the  like  effect  as  in  case  of  deeds/'  •• 

From  the  language  of  the  statute  the  requirement  of  the 
statute  that  the  plat  should  be  recorded  would  seem  to  be 
as  obligatory  as  the  other  requirements.  In  order  to  make 
a  plat  valid  and  binding  all  the  requirements  of  the  statute 
must  be  substantially  complied  with.  So  it  was  held  that 
'  where  no  plat  of  a  supposed  subdivision  was  recorded  no 
taxes  or  lien  for  taxes  could  attach  to  the  supposed  lots.** 

§  1711.  Statutory  Subdivision  Vests  Fee  of  Streets  and 
Public  Ground  in  Municipality — Statute — **The  acknowl- 
edgment and  recording  such  a  plat  (that  is,  a  plat  by  the 
owner),  shall  be  held  in  law  and  equity  to  be  a  conveyance 
in  fee  simple  of  such  portions  of  the  premises  as  are  marked 
or  noted  on  such  plat  as  donated  or  granted  to  the  public, 
or  any  person,  religious  society,  corporation  or  body  pol- 
itic, and  as  a  general  warranty  against  the  donor,  his  heirs 
and  representatives  to  such  donee  or  grantee  for  their  use 
or  for  the  use  and  purposes  therein  named  or  intended,  and 
for  no  other  use  and  purpose.  And  the  premises  intended 
for  any  street,  alleyway,  common  or  other  public  use  in  any 
city,  village  or  town,  or  addition  thereto  shall  be  held  in  the 

21— Vennont  v.  MiUer,  161  111.  210.  23— People  v.  Clifford,  166  111.  165. 

22— Sec.  2,  Ch.  109,  B.  8. 
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corporate  name  thereof  in  trust  to  and  for  the  use  and  pur- 
poses set  forth  or  intended/'  •* 

A  plat,  as  a  mode  of  conveyancey  was  unknown  to  the 
common  law.  It  was  unknown  to  the  law  of  Illinois  prior 
to  the  statute  of  1833.  So  far  as  the  streets  and  other  public 
grounds  were  concerned,  a  plat  was  merely  evidence  of  an 
intention  to  dedicate  to  the  public." 

The  law  provides  a  method  by  which  the  owner  of  real 
estate  which  is  platted  into  town  lots  may,  if  he  so  desire, 
convey  a  determinal  fee  to  the  municipality  by  the  execution 
of  a  properly  executed  acknowledged  and  recorded  plat. 
When  this  course  is  adopted,  the  owner,  having  the  power 
to  make  any  disposition  of  his  property  he  may  see  fit,  can 
invest  the  municipality  with  the  fee.  If  such  statutory 
plat  is  made  and  recorded,  all  persons  who  subsequently 
purchase  lots  according  to  such  plat  will  be  presumed  to 
have  had  notice  that  they  acquire  no  private  rights  to  the 
public  streets.*^ 

It  is  the  plat  or  map  made  out,  acknowledged  and  re- 
corded as  required  by  the  statute  tl^at  constitutes  a  convey- 
ance vesting  the  fee  simple  of  the  streets  and  alleys  and 
other  public  places  in  the  municipality.*^ 

If  the  plat  is  recorded  before  the  incorporation  of  the 
municipality,  the  fee  remains  in  abeyance  subject  to  vest  in 
the  corporation  as  soon  as  it  is  created.** 

Where  the  plat  is  not  a  statutory  one  it  can  have  no  effect 
as  a  conveyance  to  the  public  of  the  fee  to  the  streets  and 
public  grounds  indicated  thereon.  Viewed  in  the  most 
favorable  light,  can  be  construed  only  as  an  offer  to  ded- 
icate, under  which  an  easement  may  be  acquired  by  the 
public.** 

24— Sec.  3,  Ch.  109,  B.  8.  28— Gebhardt  v.  Reeves,  75  111.  301 ; 

25 — Byeraon  v.  Chicago,  247  lU.  Winthrop  Harbor  v.  Gurdes,  257  IlL 
185.  596. 

26 — Sears  v.  Chicago,  247  Bl.  204;  29 — Rose  v.  Elizabethtown,  275  HL 

Gebhardt  v.  Beeves,  75  111.  301 ;  Win-      167. 
throp  Harbor  v.  Gurdes,  257  IlL  596. 

27— Whmetka   v.   Prouty,   107   JH 
218. 
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§  1712.  Reservations  in  Plats  and  Subdivisions^It  would 
seem  from  an  examination  of  the  authorities  that  reserva- 
tions may  be  made  in  plats  of  subdivisions  with  the  like 
effect  as  in  deeds ;  so  an  easement  may  be  imposed  on  one 
lot  in  the  subdivision  for  the  benefit  of  another  lot  therein, 
provided  there  is  a  proper  reservation  in  that  regard  in  the 
plat. 

Where  a  plat  shows  that  a  certain  lot  is  a  certain  number 
of  feet  wide  between  certain  black  solid  lines,  but  that  a  dot- 
ted line  runs  along  the  side  thereof,  separating  a  certain 
portion  thereof  from  the  other  part  of  the  lot,  and  the  space 
between  the  dotted  line  and  the  solid  black  line  is  marked 
**Beserved  for  Private  Alley,''  and  that  such  space  con- 
nects with  an  alley,  and  this  alley  connects  with  another 
space  also  marked  *'Eeserved  for  Private  Alley,"  so  that 
the  several  spaces  so  connected  from  a  continuous  course 
through  the  block,  from  street  to  street,  it  was  held  that  an 
injunction  would  lie  against  the  owner  of  the  lot  from  which 
the  land  in  the  strip  was  taken  to  prevent  him  from  closing 
up  the  space  so  marked  ** Private  Alley,"  at  the  suit  of  a 
party  owning  another  lot  in  the  block  abutting  upon  such 
private  alley.'* 

Where  a  strip  of  land  is  taken  from  certain  property  and 
marked  on  the  plat  *  *  Private  Alley, ' '  this  may  be  construed 
as  being  private  to  the  use  of  the  property  from  which  it  is 
taken,  provided  the  party  platting  the  property  is  not  the 
owner  of  the  land  on  the  other  side.  But  where  the  platter 
is  the  owner  of  the  land  on  both  sides  of  the  private  alley, 
it  will  be  considered  as  private  to  all  the  property  owned  by 
bim ;  and  the  owner  on  one  side  of  the  alley  will  be  entitled 
to  keep  the  alley  open  for  his  use.'^ 

Where,  by  deed  subsequently  executed,  the  grantor  mod- 
ifies or  limits  the  scope  of  the  building  line  restrictions, 
shown  on  the  plat,  the  modification  made  in  such  restrictions 
by  the  subsequent  deed  will  govern.** 

30 Smith  v.  Toungf,  160  HL  163.  32— Kearnet   v.  Kirkland,  279  IlL 

31— Cihak  t.  Klekr,  117  m  643.  ffie. 
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§  1713.  MimicipaJity  Without  Power  to  Oraat  Away 
Rights  of  the  Public  Nor  Allow  Encroachments  Thereon— 

It  is  the  right  of  the  public  to  use  the  streets  and  highways 
as  a  means  of  travel  and  it  is  the  right  of  a  citizen  to  ride 
or  drive  over  the  streets  of  a  city  without  charge  and  with- 
out toll  provided  he  does  so  in  a  reasonable  manner." 

Whatever  title  the  city  has  in  the  streets  and  other  public 
grounds  is  in  trust  for  the  public,  and  this  is  true  whether 
it  owns  the  fee  or  only  an  easement.  The  interest  of  the 
public,  which  is  the  primary  object  of  the  trust,  must  always 
be  paramount  to  any  other  interest.  The  city  cannot  give 
away  the  rights  of  the  public,  nor  can  they  be  encroached 
upon  by  private  individuals,  to  the  detriment  of  the  superior 
rights  of  the  public.** 

Where  lands  have  been  dedicated  for  a  particular  pur- 
pose, the  municipality  having  the  land  in  charge  cannot 
divert  it  from  that  purpose,  and  it  is  beyond  the  power  of 
the  legislature  to  change  the  legal  results  of  the  act  of  ded- 
ication." 

It  is  not  necessary,  however,  that  all  the  property  ded- 
icated for  a  street  should  be  used  or  improved  as  a  highway. 
The  corporate  authorities  have  the  power  to  set  apart  a 
portion  of  it  as  a  park,  or  to  be  used  as  a  grass  plat  as  a 
beatification  of  the  highway." 

§  1714.  MunidpaJity  May  AUow  Use  of  Street  Owned  by 
It  for  Any  Purpose  Not  Inconsistent  with  Public  Use— 
Whatever  may  be  the  rule  in  other  jurisdictions,  the  law  is 
settled  in  this  state  the  city  may,  under  the  power  of  the 
exclusive  control  of  the  street,  allow  any  use  of  them  which 
is  not  inconsistent  with  the  public  objects  for  which  they 
are  held. 

And  it  is  equally  well  settled  that  the  city  may  regulate 
such  use  and  fix  a  reasonable  compensation  to  be  paid  for 

33-— Chieago  v.  Collins,  175  111.  445.  36— Shirk  v.  Chicago,  195  HI.  298. 

34— Sears  v.  Chicago,  247  111.  204. 
35— Ward  v.  Field  Museum,  241  HI. 
496. 
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the  same.  The  power  of  the  municipality  in  this  regard  in 
cases  where  it  owns  the  fee  of  the  streets  is  subject  to  no 
limitation  except  that  its  exercise  shall  be  reasonable  and 
in  a  manner  to  safeguard  the  rights  of  the  public  to  the 
free  and  unobstructed  use  of  the  street  for  the  purpose  for 
which  it  was  dedicated. 

In  cases,  however,  where  the  municipality  has  only  an 
easement  in  its  streets,  and  the  fee  remains  in  the  abutting 
owner,  the  relative  rights  of  the  municipality  and  the  abut- 
ting lot  owners  are  to  be  determined  under  entirely  differ- 
ent rules  of  law.  When  private  property  is  taken  for  pub- 
lic use,  the  general  rule  is  that  it  can  only  be  taken  to  the 
extent  that  the  public  use  to  which  it  is  applied  requires.  A 
law  could  not  be  sanctioned  which  would  permit  a  corpora- 
tion to  condemn  private  property  for  the  sole  purpose  of 
applying  such  property  to  a  purely  private  use.«^ 

A  park  is  a  piece  of  ground  in  a  city  or  village  set  apart 
for  ornament,  a  place  for  the  resort  of  the  public,  to  afford 
the  benefit  of  light  and  air,  exercise,  recreation  or  amuse- 
ment. A  deviation  from  the  use  of  a  piece  of  ground  ded- 
icated as  a  park  from  its  purpose  as  a  park  is  a  violation 
of  the  purpose  for  which  it  was  dedicated;  so,  running  a 
public  street  through  a  piece  of  ground  so  dedicated,  by  the 
corporate  authorities  of  the  municipality  is  a  violation  of 
its  trust  and  may  be  enjoined." 

Where  a  plat  of  ground  is  dedicated  to  the  public  and 
marked  ** Plaza,*'  the  municipal  authorities  may  use  it  as 
a  public  market  ground,  common  or  park,  enclosed  or  un- 
enclosed,  or  partly  enclosed  and  partly  unenclosed,  as  such 
is  the  meaning  of  the  word.'* 

The  municipal  authorities  hold  the  streets  and  highways 
in  trust  to  be  used  by  the  public,  and  they,  therefore,  are 
without  power  to  convert  or  appropriate  them  to  private 

37— ^ars  v.  Chicago,  247  111.  204.  39— Sachs  v.  Towanda,  79  111.  App. 

38 — ^Bivenide  v.   Maclain,   210   HI.      439. 
308. 
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use ;  so  where  an  ordinance  of  a  city  by  its  terms  proposes 
to  impair  the  rights  of  the  public  to  a  part  of  a  sidewalk, 
and  authorize  a  private  person  to  use  a  part  of  the  sidewalk 
to  the  exclusion  of  the  public,  such  an  ordinance  is  void  and 
the  exercise  of  rights  under  it  may  be  enjoined,** 

Where  the  city  owns  the  fee  of  a  street,  the  abutting 
owner  has  the  right  to  ingress  and  egress  and  an  easement 
to  the  light  and  air  in  addition  to  the  right  to  use  in  com- 
mon with  all  other  persons.  The  owner  of  the  abutting  lot 
upon  the  street  which  has  been  dedicated  to  the  public  in 
accordance  with  the  statute  has  neither  the  possibility  of  a 
reverter,  nor  any  title,  right  or  interest,  in  law  or  equity, 
under  which  he  can  justify  the  exclusive  appropriation  of 
any  portion  of  the  street  either  on  the  surface  or  above  or 
below  it,  without  the  consent  of  the  municipality.*^ 

§  1715.  Fee  in  Property  Condemned  for  a  Street — ^A  pro- 
ceeding to  condemn  property  for  a  public  street  leaves  the 
fee  of  the  street  in  the  owner  whose  property  is  condemned, 
and  an  injunction  will  lie  by  such  owner  or  his  grantee  to 
prevent  the  municipality  from  interfering  with  the  use  of 
the  property  condemned  for  purposes  other  than  as  a  pub- 
lic street,  which  does  not  interfere  with  the  use  of  the  prop- 
erty as  a  public  street.** 

If  the  public  authorities  institute  proceedings  to  condemn 
property  to  lay  out  a  public  road  over  a  strip  of  land  the 
existence  of  a  highway  over  the  same  being  in  controversy, 
the  taking  of  such  proceedings  amounts  to  an  admission 
that  there  is  no  public  highway  there  at  that  time.** 

§1716.  Plat  or  Copy  as  Evidence — The  importance  of 
observing  the  statutory  requirements  will  be  noted  when  it 
is  remembered  that  the  original  plat,  or  a  certified  copy 
from  the  record,  is  under  the  statute  competent  evidence  of 

40— Ainsfleld  v.  Grossman,  98  HI.  42— Ulinois  T.  &  S.  Bank  v.  Chi- 

App.  180 ;  Snyder  v.  Mt.  Pulaski,  176  cago,  247  lU.  264. 

111.  397.  43 — ^Woodburn  v.  Sterling,  184  DL 

41— Sears  v.  Chicago,  247  Dl.  204.  208. 
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the  subdivision^  and  as  such  is  an  important  muniment  of 
title.** 

It  may  be  true  that  a  litigant  may  establish  his  title  to  a 
town  or  city  lot  without  there  being  a  statutory  subdivision ; 
but  the  method  of  doing  so  is  exceedingly  cumbersome  and 
diflScult.  It  might  be  well  here  to  show  the  method  of  prov- 
ing title  to  a  lot  in  a  non-statutory  subdivision. 

§  1717.  Method  of  Proving  Title  to  Lot  in  Non-Statutory 
Subdivisions — ^It  is  only  subdivisions  which  are  platted, 
certified  and  acknowledged  in  accordance  with  the  statute 
that  are  entitled  to  be  recorded;  and  it  is  only  such  plats, 
or  certified  copies  from  the  record,  which  are  admissible  in 
evidence;  a  certified  copy  of  a  plat  made  from  the  public 
records  which  is  neither  signed  nor  acknowledged  by  the 
owner  is  not  admissible  in  evidence,  without  some  support- 
ing evidence.** 

So  the  question,  as  to  how  the  title  to  a  lot  in  a  non- 
statutory subdivision,  may  be  proved,  becomes  important. 
It  has  been  held  that  although  the  plat  may  not  be  in  strict 
accordance  with  the  statute,  yet,  if  it  has  been  recorded, 
and  the  lots  therein  described  can  be  identified  and  located 
by  a  surveyor,  either  with  or  without  extrinsic  evidence, 
that  is  sufficient  and  such  evidence  is  admissible.** 

And  if  the  owner  of  lots  in  a  subdivision  makes  convey- 
ance of  them  as  described  in  the  plat,  then,  if  the  plat  be 
recorded,  such  plat,  and  all  particulars  thereon  shown  are 
to  be  considered  as  a  part  of  the  deed  the  same  as  though 
recited  therein.*'' 

The  various  provisions  respecting  the  laying  out  of  town 
lots  do  not  make  it  necessary  to  produce  the  plat  in  every 
controversy  concerning  the  title  to  a  town  lot.  But  a  party 
may  establish  title  to  a  piece  of  ground,  described  in  his 

44 — Allmendinger  v.  McHie,  189  HI.  47 — Thompson  v.  Malonej,  199  HI. 

308.  276;  Henderson  v.  Hatterman,  146  111. 

45— Dale  v.  Metzmaker,  63  HI.  38.  555. 
46— Koeling  ▼.  People,  196  IlL  353. 
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deed  as  a  town  lot,  although  no  plat  has  ever  been  made 
or  recorded.  He  is  not  to  be  prejudiced  by  the  omissions 
of  his  grantor  to  comply  with  the  requirements  of  the  stat- 
ute, if  he  can  give  locality  to  the  premises  intended  to  be 
conveyed.  The  plat  in  such  case  is  not  a  necessary  muni- 
ment of  title.  Any  evidence  which  tends  to  solve  the  ques- 
tion of  the  locality  of  the  ground  is  properly  admissible. 
So  where  the  plaintiff  in  ejectment  offered  in  evidence  a 
report  and  a  plat  from  the  county  surveyor,  with  his  certifi- 
cate thereon,  and  a  survey  of  the  piece  of  land  was  made 
to  show  the  location  of  a  ground,  and  offered  to  prove,  by 
the  surveyor  in  connection  with  the  plat  and  certificate,  the 
exact  location  of  the  ground,  boundaries,  etc.,  which  evi- 
dence was  held  admissible.** 

And  when  the  plaintiff  in  an  action  of  ejectment  offered 
in  evidence  the  record  book  of  a  town  plat,  to  which  the  de- 
fendant objected  because  the  law  did  not  allow  such  a  doc- 
ument to  be  recorded,  it  neither  being  authenticated  or  ac- 
knowledged, it  was  held  admissible  in  connection  with  the 
evidence  of  a  witness  in  regard  to  his  knowledge  of  the 
land,  and  able  by  that  means  to  locate  the  ground ;  that  the 
plat,  taken  in  connection  with  the  evidence  of  the  witness 
was  properly  admitted  in  evidence.** 

The  location  of  a  town  lot  may  be  fixed  by  a  witness  from 
common  repute  irrespective  of  any  plat ;  so  where  a  witness 
testified  that  he  knew  the  location  of  the  land,  and  what  was 
known  and  called  a  certain  town  plat,  and  he  located  the 
lot  by  his  testimony,  that  will  be  sufficient.** 

It  will  be  noticed  that  the  method  above  suggested  re- 
quires considerable  oral  evidence  when  it  becomes  necessary 
to  trace  the  title  to  such  a  lot  from  the  government.  It  be- 
comes necessary  at  least  to  show  that  there  was  such  a  sub- 
division either  recorded  or  not  recorded,  and  it  is  doubtful 
whether  this  can  be  shown  by  a  certified  copy;  must  it  not 
be  shown  by  oral  evidence  ? 

48— Manly  v.  Gibson,  13  111.  308.  50— Holbrook  v.  Debo,  99  HI.  372. 

49_Bowman  ▼.  Wittig,  39  111.  416. 
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§  1718.  Penalty  for  Platting  Contrary  to  the  Act^-Stat- 

ute — *  *  Whoever  shall  lay  out  any  town  or  make  any  addi- 
tion to  any  city,  village  or  town,  or  re-subdivide  any  lots  or 
blocks  therein,  and  neglect  to  plant  any  comer  stone  when 
required  by  this  act  or  shall  survey  the  same  or  cause  it  to 
be  surveyed  in  any  manner  than  that  which  is  prescribed  by 
this  act,  shall  be  fined  in  a  sum  not  less  than  $25,  nor  ex- 
ceeding $100/ '»^ 

The  design  of  the  statute  in  requiring  a  plat  to  be  made 
and  recorded  is  to  render  the  rights  of  individuals  and  the 
public  definite  and  certain;  and  to  accomplish  this  object 
penalties  are  imposed  on  proprietors  and  surveyors  for 
failing  to  pursue  the  directions  of  the  statute." 

§  1719.  Penalty  for  Selling  Lot  Without  Legally  Platting 
— Statute-^'  ^  Whoever  shall  sell  or  offer  for  sale,  or  lease 
for  any  time  exceeding  five  years,  any  lot  or  block  in  any 
town,  city  or  village,  or  any  addition  thereto,  or  any  re- 
subdivision  of  any  lot,  or  block  therein,  before  all  the  re- 
quirements of  this  act  have  been  complied  with,  shall  be 
fined  $25  for  each  lot  or  block  or  part  thereof  so  disposed 
of,  offered  for  sale  or  leased. ' '  •* 

§  1720.  Frauds  in  Subdividing  Lands  Enjoined— Where 
the  owner  of  lands  attempts  to  commit  a  fraud  in  the  sub- 
division or  re-subdivision  of  lands  owned  by  him  a  court 
of  equity  may  enjoin  the  fraud  and  prevent  its  completion. 
So  where  an  owner  of  lands  makes  a  subdivision  thereof 
and  bargains  and  sells  lots  as  shown  by  the  plat,  but  after 
such  sale  proposes  to  make  and  record  another  and  differ- 
ent plat,  by  which  the  purchaser  is  deprived  of  the  benefit 
of  certain  streets,  a  court  of  equity  may  by  decree  restrain 
the  vendor  from  re-platting  in  such  a  manner  as  to  prevent 
the  purchaser  of  the  advantage  of  such  streets.** 

§1721.  Platting  Lands  in  Proceedings  in  Courts  of 
Record — Statute — '*In   any  proceeding  in   any   court  of 

51 — Sec.  4,  Ch.  109,  R.  8.  54 — ^Mann    v.    Bergmann,    203    HI. 

52— Manly  v.  Gibson,  13  m.  308.  407. 

53— Sec.  5,  Ch.  109,  R.  S. 

2  R.  P.— 31 
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record  in  this  state  by  executors  or  administrators  for  the 
sale  of  lands  of  deceased  persons,  or  by  guardians,  for  the 
sale  of  the  lands  of  their  wards,  or  for  the  partition  of 
lands,  when  such  lands  are  to  be  sold  in  parcels,  or  actual 
partition  thereof  shall  be  made,  it  shall  be  competent  for 
the  court  to  order  such  executor  or  administrator,  guardian, 
master  in  chancery,  special  commissioner  or  other  officer, 
or  person  authorized  to  sell  the  lands  in  question  in  any  such 
proceeding,  or  commissioners  to  make  partition  of  such 
lands,  to  cause  such  lands  to  be  surveyed  and  subdivided, 
and  a  map  or  plat  of  the  same  to  be  made,  showing  the  lots 
or  parcels  of  such  subdivision  or  partition  designating  in 
numbers  or  letters;  which  map  or  plat  shall  be  acknowl- 
edged by  the  person  or  persons  so  causing  the  same  to  be 
made  in  like  manner  as  is  now  required  by  law  in  cases  of 
plats  or  maps  made  by  owners  of  land,  and  shall  in  like 
manner,  be  certified  by  the  surveyor  or  engineer  making 
the  same,  which  certificate  shall  contain,  among  other 
things,  an  accurate  and  definite  description  of  the  lands  so 
subdivided  or  partitioned;  and  such  map  or  plat  shall  be 
submitted  to  the  court  for  his  approval,  and  if  approved  by 
the  court  shall  be  recorded  in  the  recorder's  office  of  the 
county  or  counties  in  which  the  land  in  question  in  any  such 
proceeding  are  situate. "  " 

§  1722.  Owners  Required  to  Flat  Land  Where  Descrip* 
tion  Is  Irregular — Statute — ^^In  all  cases  where  any  tract 
or  lot  of  land  is  divided  in  parcels,  so  that  it  cannot  be 
described  without  describing  it  by  metes  and  bounds,  it 
shall  be  the  duty  of  the  owner  to  cause  such  land  to  be 
surveyed  and  platted  into  lots.  Such  plats  shall  be  certified 
and  recorded.  The  description  of  real  estate  in  accordance 
with  the  number  and  description  set  forth  in  the  plat,  afore- 
said, shall  be  deemed  a  good  and  valid  description  of  the 
lot  or  parcel  of  land  so  described.''  •* 

55— Sec.  2,  Ch.  109,  B.  S.  56— Sec.  62,  Ch.  120,  R.  S. 
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§1723.  Subdivision  by  County  Clerk— Statute— '' U  the 
owner  of  any  such  tract  or  lot  shall  refuse  or  neglect  to 
cause  such  survey  to  be  made  within  thirty  (30)  days  after 
having  been  notified  by  the  county  clerk,  by  publication  of 
a  notice  in  a  newspaper  in  the  county,  having  general  cir- 
culation, at  least  three  times,  said  clerk  shall  cause  such 
survey  to  be  made  and  recorded,  and  the  expense  of  the 
publication  of  such  notice  and  of  making  such  survey  shall 
be  added  to  the  tax  levied  on  such  real  property,  and  when 
collected,  shall  be  paid,  on  demand  to  the  person  to  whom 
it  is  due. ' '  '^ 

§  1724.  Rights  of  the  Public  in  Proper  Description  of 
Lands — The  public  has  an  interest  in  having  each  tract  of 
land,  subject  to  taxation  so  described  that  it  can  readily  be 
located  from  a  description  of  it  in  the  assessment  roll,  and 
in  the  proceedings  that  may  be  necessary  for  the  enforce- 
ment and  collection  of  the  taxes  against  it.  By  the  pro- 
visions of  the  statute  it  is  evident  that  the  legislature  in- 
tended to  provide  the  means  by  which  defective  descriptions 
of  land  and  lots  could  be  remedied  and  proper  lists  thereof 
made  for  assessment  purposes.  If  the  owner  does  not  per- 
form his  duty  under  section  62  and  have  such  tract  sur- 
veyed and  platted  and  such  plat  recorded,  it  then,  under 
section  63  becomes  the  duty  of  the  county  clerk  to  give  the 
notice  to  the  owner  required  by  the  section  and,  if  he  refuses 
to  perform  such  duty,  for  thirty  days  after  the  notice,  to 
cause  a  survey  and  plat  to  be  made  under  his  direction,  the 
county  clerk  may  be  compelled  to  perform  his  duty.*' 

§1725.  Statutory  Requirements  Essential— A  plat  of  a 
subdivision  made  by  an  oflScer  to  facilitate  taxation  is  fa- 
tally defective  if  it  fails  to  comply  with  the  provisions  of 
the  statute,  and  if  from  it  neither  the  exact  location  nor  the 
quantity  of  land  can  be  known,  and  judgment  for  taxes 
thereof  may  properly  be  refused  by  the  court.** 

57— Sec.  63,  Ch.  120,  E.  S.  50— People   v.  Beat,   107   111.   581 ; 

58 — People    v.    Purviance,    12    HI.      People  v.  Chicago  &  A.  R.  R.  Co.,  96 

App.  216.  111.  369;   Ely  v.  Brown,  183  HI.  575. 
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But  an  assessor  in  making  a  plat  does  not  represent  the 
public  and  cannot  by  any  act  of  his  create  a  public  highway. 
No  such  authority  is  conferred  upon  him.  The  easement 
which  an  adjoining  owner  has  in  an  alley  cannot  be  taken 
away  from  him  by  any  act  of  the  assessor.** 

§  1726.  Effect  of  Maps  or  Flats  Blade  in  Court  Proceed- 
ings— Statute — ''Maps  or  plats  made  in  conformity  with 
the  preceding  section  (Sec.  10,  Ch.  109,  R.  S.),  when  ap- 
proved by  the  court,  shall  have  the  like  authenticity  as  maps 
or  plats  made  by  owners  of  the  same,  and  shall  be  sufficient 
in  law  for  all  purposes  whatever.  * '  ^* 

§  1727.  Cost  Incurred  in  Making  Plat  in  Court  Proceed- 
ings— Statute — *  *  The  costs  and  expenses  necessary  in  mak- 
ing such  subdivisions  of  lands  and  maps,  or  plats  of  the 
same,  together  with  the  costs  of  recording  thereof,  shall  be 
taxed  as  costs  in  any  suit  or  proceeding  in  which  the  court 
shall  order  the  same  to  be  made. ' '  •* 

§1728.  Fee  of  Bed  of  Naivigable  Rivers— Neither  the 
Illinois,  the  Mississippi,  nor  the  Chicago  rivers  is  a  nav- 
igable stream  in  the  sense  of  the  common  law,  which  pre- 
vails in  full  force  in  this  State  by  legislative  enactment. 
No  river  by  common  law,  was  deemed  navigable  above  the 
ebb  and  flow  of  the  tide.  The  streams  above  belong  to  the 
proprietors  on  each  side  of  it,  ad  filum  aqude.^ 

§1729.  Methods  of  Dedication  —  There  are  several 
methods  by  which  private  property  may  be  dedicated  to 
public  uses  by  the  owner.  The  most  usual  is  by  platting  and 
recording  the  plat.  The  statutes  and  decisions  of  the  courts 
of  Illinois  recognize  two  methods  of  dedication  by  plat, 
called  respectively  the  ** statutory  method'*  and  the  ** com- 
mon law  method.''  Whatever  method  may  be  employed 
in  the  dedication  the  rights  of  the  public  are  substantially 
the  same;  that  is  the  public  is  entitled  to  the  use  of  the 

60 — Chicago  v.  Borden,  190  J\\.  430.  63— Chicago  v.  McGinn,  51  HI.  266; 

61_gec.  12,  Ch.  109,  R.  8.  Middleton  v.  Pritchard,  3  Scam.  510. 

62— Sec.  13,  Ch.  109,  R.  8. 
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land  for  the  use  for  which  it  was  dedicated.  But  in  a  statu- 
tory dedication  the  fee  of  the  land  passes  to  the  municipal- 
ity and  it  is  entitled  to  the  use  of  the  land  for  all  municipal 
purposes. 

A  statutory  dedication  arises  where  a  plat  of  the  land  is 
made  and  recorded  in  strict  or  substantial  compliance  with 
the  statute;  a  common  law  dedication  is  one  in  which  the 
requirements  of  the  statute  are  not  so  observed.** 

§1730.  Uses  and  Purposes  for  Which  Lands  May  Be 
Dedicated — Under  the  provisions  of  the  statute  lands  may 
be  dedicated,  donated  or  granted  to  the  public  or  any  per- 
son, religious  society,  corporation  or  body  politic,  for  the 
uses  and  purposes  therein  named  or  intended  but  for  no 
other  purpose.  But  in  order  to  constitute  a  dedication  it 
is  not  absolutely  necessary  that  the  land  shall  be  platted  as 
such.  It  is  well  settled,  that  no  particular  form  or  cere- 
mony is  necessary  to  dedicate  land  for  the  purposes  of  a 
cemetery.  All  that  need  be  shown  to  constitute  such  a  ded- 
ication is  the  assent  of  the  owner,  and  the  fact  that  the  land 
is  used  for  public  purposes  intended  by  the  appropriation. 
So  where  it  appeared  that  the  owner  of  the  land  recognized 
the  ground  in  question  as  a  cemetery  for  about  fifty  years, 
and  during  that  time  he  not  only  buried  his  own  relatives 
therein,  but  permitted  others  to  bury  their  dead  there  and 
to  erect  monuments  over  them  and  to  protect  and  preserve 
the  identity  of  the  remains  there  buried,  it  was  held  that  a 
bill  showing  such  facts  was  not  subject  to  a  demurrer,  and 
it  was  error  for  the  trial  court  to  sustain  such  a  demurrer 
and  dismiss  the  bill.** 

Private  Ways — It  may  be  proper  here  to  distinguish  be- 
tween public  and  private  ways. 

Where  a  strip  of  land  is  reserved  for  an  alley  between 
the  parties  to  a  deed,  or  where,  by  the  terms  of  the  instru- 

64 — Powell  V.  Oilman,  38  IlL  App.  65— Wormley  v.  Wonnley,  207  lU. 

611;    Williams   v.    Chicago^    247    HI.      411;  Dayidson  v.  Beed,  111  HI.  167. 
240;  Sears  v.  Chicago,  247  HL  204. 
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ment  creating  the  alley,  the  appropriation  of  the  lands  em- 
braced therein  is  for  the  use  of  a  particular  person  only, 
the  alley  is  a  private  alley.  Where  there  is  a  right  of  way 
the  use  of  which  is  confined  to  particular  persons,  and  to 
the  owners  of  property  abutting  thereon,  it  is  regarded  as 
a  private  right  of  way.  A  private  right  of  way  serves  as  a 
means  of  communication  to  a  limited  neighborhood  for 
local  convenience.  It  has  been  defined  to  be:  that  right 
which  one  man  has  of  going  over  another 's  land,  and  is  con- 
fined to  the  inhabitants  of  a  particular  district,  or  to  those 
occupying  or  owning  certain  estates,  or  it  extends  to  one  or 
more  individuals  in  certain.** 

§  1731.  Common  Law  Dedication  of  Land^-The  uses  and 
beneficial  purposes  of  a  public  square  or  common  in  a  vil- 
lage or  city  where  no  special  limitation  or  use  is  prescribed 
by  the  terms  of  the  dedication,  are  entirely  different  from 
those  of  a  public  highway.  Such  a  place  dedicated  to  the 
public,  may  be  improved  or  ornamented  for  pleasure 
grounds  and  amusements  for  recreation  and  health.  A  pub- 
lic highway  comprehends  the  right  of  all  individuals  in  the 
community,  whether  on  foot,  horseback,  or  in  any  kind  of 
a  vehicle,  to  pass  and  repass  together  with  the  right  of  the 
public  to  do  all  the  acts  necessary  to  improve  it  and  keep 
it  in  repair,  and  it  cannot  be  enclosed ;  but  a  public  square 
may  be  enclosed,  notwithstanding  it  has  remained  open  for 
many  years.  The  uses  and  purposes  of  a  public  square  or 
common  are,  in  some  respects  different  from  those  of  a 
public  highway,  as  stated  above.  But  while  a  public  square 
or  common  may  be  enclosed,  it  must,  for  the  purposes  of  the 
dedication,  remain  free  and  common  to  the  use  of  all  the 
public.®' 

What  shall  amount  to  a  dedication  has  often  been  stated 
by  the  Supreme  Court.  It  has  been  held  that  in  every  case 
there  must  be  an  intention  to  dedicate,  and  no  particular 
time  is  necessary  for  e\idence  of  dedication ;  it  is  not,  like 

66— Chicago  v.  Borden,  190  111.  430.  67— Guttery  y.  Glenn,  201  111.  275. 


Platting  SubdiyisiONs  1381 

a  grant,  presumed  from  length  of  time.  If  the  act  of  ded- 
ication is  unequivocal,  it  may  take  place  immediately.  "When 
ground  is  dedicated  to  the  public  and  accepted  by  them,  it 
then  becomes  public  ground,  and  acceptance  may  be  shown 
by  user  by  the  public,  as  by  travel,  or  by  the  acts  of  public 
officers  in  repairing  it  and  keeping  it  up.  A  dedication  is  to 
be  proved  not  alone  by  deed,  but  by  matter  in  pais,  cdnsist- 
ing  of  acts  and  accompanying  declarations  of  the  owner  of 
the  land  alleged  to  be  dedicated.  Such  acts  coupled  with 
such  evidence  of  acceptance  by  the  public  as  above  alluded 
to,  make  out  a  case  of  dedication.** 

And  when  land  lying  uninclosed  and  in  common,  until 
circumstances  induce  the  owner  to  enclose,  no  strength  or 
inference  or  conclusion  can  be  induced  from  a  mere  travel 
across  it  by  the  public  without  objection  by  the  owner ;  and 
so  long  as  the  adjoining  land  remain  unenclosed  such  use 
cannot  ripen  into  a  prescriptive  right ;  so  an  instruction  to 
the  jury  that  does  not  except  unenclosed  and  unimproved 
lands,  lying  in  common,  from  the  operation  of  the  general 
rule  in  regard  to  the  prescriptive  right  to  travel,  is  erro- 
neous.** 

In  order  to  justify  a  claim  that  the  title  to  a  tract  of 
land  has  been  divested  by  dedication,  the  proof  should  be 
very  satisfactory,  either  an  actual  intention  to  dedicate,  or 
of  such  acts  and  declarations  as  should  equitably  estop  the 
owner  from  denying  such  intention.  The  intention  of  a 
party  must  govern  as  to  a  dedication,  and  if  it  is  a  public 
highway,  it  must  be  by  the  owner  of  the  title  to  the  land.''* 

In  arriving  at  a  conclusion  as  to  whether  an  act  was  done 
by  a  land  owner  with  the  intention  of  dedicating  it  to  the 
public  use  the  location  of  the  property  and  all  its  surround- 
ings must  be  considered.  The  intention  to  dedicate  will 
be  more  readily  presumed  in  regard  to  urban  than  country, 

6g_Ree8  V.  Chicago,  38  ni.  322.  70— Kyle  v.  Logan,  87  Dl.  64. 

6d — ^Peyton  v.   Shaw,   15  IlL   App. 
192. 


1382  The  Law  of  Real  Pkopbbty — ^Illikois 

and  in  regard  to  well  settled  or  frequented  country  than  in 
regard  to  wild,  wood,  waste  or  unfrequented  land.  Whether 
or  not  a  proprietor  has  made  a  dedication  is  always  a  mat- 
ter of  intention.  No  particular  form  is  necessary  or  re- 
quired as  to  the  validity  of  a  dedication.  The  owner  of  the 
land  however  must  do  some  act,  or  suffer  some  act  to  be 
done,  from  which  it  can  fairly  be  inferred  he  intended  to 
dedicate  it  to  the  public.  So  it  was  held  that  where  the 
owner  of  the  land  built  or  caused  to  be  built  a  fence  north 
of  his  south  line  the  usual  width  of  a  street,  he  intended  to 
dedicate  the  land  south  of  the  fence  as  a  public  street.''* 

The  law  will  imply  an  intention  to  dedicate  to  a  public 
use  from  any  acts  of  the  owner  which  indicate  an  intention 
to  so  appropriate  it,  and,  if  the  apparent  dedication  is  ac- 
cepted by  the  public,  the  dedication  becomes  complete.  The 
public  may  rely  on  that  which  the  land  owner  has  done  as 
indicative  of  his  intention,  and  if  his  conduct  has  been  such 
as  to  lead  an  ordinarily  discreet  and  thoughtful  man  to 
infer  an  intention  to  make  a  dedication,  the  public  may 
rely  on  such  act  as  a  dedication,  and  accept  the  same  for 
public  use.  And  when  so  accepted  the  dedication  cannot  be 
recalled  by  the  owner.''* 

The  mere  fact  of  platting  of  a  town  gives  the  public  the 
right  to  the  use  of  the  streets  and  alleys  where  at  the  time 
there  is  no  adverse  possession.''' 

It  will  be  conceded  that  where  an  owner  of  a  tract  of  land 
subdivides  it,  and  makes,  acknowledges  and  records  a  plat 
of  his  subdivision,  designating  thereon  certain  strips  of 
land  as  streets  and  highways,  such  plat,  though  not  made  in 
accordance  with  the  provisions  of  the  statute,  will  be  evi- 
denc9  of  an  intention,  as  well  as  an  offer,  to  dedicate  to  the 
public  a  right  of  way  over  the  strips  of  land  thus  desig- 
nated as  at  common  law.''* 

71 — ^Moffett  V.  South  Park  Corns.,  73 — Hatton  v.  Chatham,  24  Dl.  App. 

138  lU.  620.  622;  Smith  v.  Chicago,  107  111.  App. 

72— SeidBchlag  v.  Antioch,  207  111.  270. 

280.  74— Chicago  ▼.  Drexel,  141  HL  89. 
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If  the  owner  of  land  lays  out  and  establishes  a  town,  and 
makes  and  exhibits  a  plat  of  the  town,  with  varions  plats  of 
spare  ground  and  sells  lots  with  reference  to  the  plan,  the 
purchasers  of  the  lots  acquire,  as  appurtenant  to  their  lots, 
every  easement,  privilege  and  advantage,  which  the  plan 
presents,  as  belonging  to  them,  as  a  part  of  the  town,  or  to 
their  owners,  as  citizens  of  the  town.  The  sale  and  convey- 
ance of  lots  in  a  town  and  in  accordance  with  its  plan,  im- 
ply a  grant  or  covenant  to  the  purchasers  that  the  streets 
and  other  public  places  indicated,  as  such  upon  the  plan, 
shall  be  forever  open  to  the  use  of  the  public,  free  from  all 
claim  or  interference  by  the  proprietor  inconsistent  with 
such  use.''* 

In  such  case  it  makes  no  difference  that  no  municipal  cor- 
poration exists  which  could  accept  the  dedication  at  the 
time  the  dedication  is  made.  It  is  enough  that  the  lots  are 
offered,  sold  and  bought  with  the  understanding  that  the 
designated  portions  are  intended  for  public  use,  such  as 
parks  and  commons.  A  municipality  upon  its  subsequent 
organization  becomes  the  trustee  for  the  public  to  the  extent 
of  the  dedication.^* 

Although  a  plat,  by  reason  of  its  defective  acknowledg- 
ment, may  not  be  a  good  statutory  plat,  still  if  the  land 
owner  plat  the  ground  as  an  addition  to  a  city  or  village  and 
places  the  plat  on  record  and  he  indicates  thereon  by  proper 
names  and  descriptions  the  streets,  alleys  and  public 
grounds  in  said  addition,  or  by  any  proper  designation 
clearly  indicates  upon  such  plat  that  certain  portions  thereof 
are  set  aside  and  intended  for  a  specific  public  use,  such 
plat,  though  not  in  conformity  with  the  statute,  will  be 
deemed  an  offer  on  the  owner's  part  to  dedicate  to  public 
use  the  portions  shown  on  the  plat  to  have  been  set  aside 
for  the  use  of  the  public.'^ 

75— Zearing  v.  Eaber,  74  HI.  409 ;  77— Birge  v.  Oentxalia,  218  HI.  503. 
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The  public  is  an  ever  existing  grantee,  capable  of  taking 
dedications  for  public  use,  and  its  interests  are  a  sufficient 
consideration  to  support  them.  The  mode  of  dedication  is 
immaterial.  They  are  not  within  the  statute  of  frauds,  and 
are  good  by  parol.  The  intention  of  the  party,  manifested 
by  express  consent,  or  acquiescence  in  the  user,  will  govern 
in  determining  whether  it  be  a  dedication  or  not.''* 

A  map  of  the  survey  is  not  essential  to  the  validity  of  a 
dedication.  A  dedication  may  be  made  by  a  survey  and 
plat  alone  without  any  declaration,  either  oral  or  on  the 
plat,  when  it  is  evident  from  the  face  of  the  plat  that  it 
was  the  intention  of  the  proprietor  to  dedicate.''* 

It  is  well  settled  law  that  a  written  contract,  unambiguous 
in  its  terms,  cannot  be  varied,  contradicted  or  modified  by 
parol  evidence  of  anythnig  that  occurred  at  or  prior  to  the 
time  at  which  the  contract  was  executed;  this  rule  of  law 
applies  to  plats  of  subdivisions.** 

Each  and  every  owner  of  a  lot  or  block  in  a  common  law 
subdivision  holds  title  to  the  center  of  each  street  upon 
which  his  property  abuts;  but  each  and  all  the  owners 
have  also  a  like  general  interest  and  a  right  in  all  the  streets 
and  no  one  owner  may  assume  absolute  and  exclusive  own- 
ership or  control  of  one-half  of  the  street  upon  which  his 
property  abuts.  In  a  common  law  subdivision  the  right 
does  not  attach  to  each  individual  owner  to  withdraw  the 
offer  as  to  that  part  of  the  street  upon  which  his  lot  abuts. 
Each  purchaser  is  presumed  to  have  bought  in  view  of  the 
system  of  streets  and  ways  designed  by  the  proprietor  of 
the  plat  to  provide  means  of  ingress  and  egress  to  and  from 
all  parts  of  the  platted  ground,  not  only  for  the  use  of  the 
owners  and  occupants  of  the  lots,  but  all  who  might  desire 
to  pass  along  such  street  and  ways.  The  arrangement  of 
the  streets  and  ways  formed  a  part  of  the  consideration  for 

78 — ^Warren  v.  Jacksonville,  15  111.  80 — Schneider  v.  Sulzer,  212  111.  87. 
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the  purchase  of  the  lots  and  blocks,  not  only  as  to  the  orig- 
inal proprietor  and  those  who  purchased  from  him  but  also 
as  to  all  subsequent  vendors  and  vendees.** 

Section  16,  Township  39  North,  Range  14,  East  of  the 
3d  principal  meridian  was  granted  by  the  United  States  to 
the  State  of  Illinois  for  the  use  of  schools,  and  the  grant 
was  accepted  by  the  State.  This  section  was  platted  by  the 
School  Commissioners,  appointed  pursuant  to  an  act  of  the 
legislature  of  Illinois,  adopted  in  1829,  and  the  plat  recorded 
in  the  Recorder's  Office  of  Cook  County  between  1833  and 
1836,  and  was  known  as  School  Section  Addition  to  Chicago. 
But  this  plat  failed  in  many  respects  to  comply  with  the 
requirements  of  the  act  in  regard  to  platting  and  recording 
subdivisions.  Truman  G.  Wright,  having  acquired  the  title 
to  block  138,  in  said  subdivision,  platted  the  block  into  lots 
in  1836.  But  this  plat  also  failed  to  comply  with  the  re- 
quirements of  the  statute  in  regard  to  platting  and  record- 
ing subdivisions.  In  1843  the  legislature  enacted  a  statute 
as  follows:  *'That  the  recorder  of  the  county  of  Cook  is 
hereby  required  to  certify  upon  the  maps  or  plat  of  the 
school  section  recorded  in  his  office  in  book  A,  page  315,  that 
the  same  is  the  plat  of  the  School  Section  addition  and 
added  to  the  town  of  Chicago,  and  to  make  such  other  cer- 
tificates upon  said  maps  as  the  common  council  of  Chicago 
shall  direct  to  remedy  any  omission  or  defect  in  the  same, 
and  said  plat  or  map,  when  so  certified,  is  hereby  declared 
to  be  good,  valid  and  legal  for  all  purposes  whatever,  any 
omissions  or  defects  in  the  same  to  the  contrary  notwith- 
standing, and  the  same  shall  hereafter  be  deemed  good, 
valid  and  legal  and  all  omissions  and  defects  in  the  same 
cured  by  this  law,  and  the  conmion  council  of  such  city  are 
hereby  authorized  to  cause  said  school  section  to  be  re- 
surveyed  and  the  same  run  out  so  as  to  correspond  with 
said  plaf 

81— Clark   v.    McCormick,    174    111. 
164. 
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In  1906  the  city  council  passed  an  ordinance  prescribing 
the  terms  and  conditions  under  which  the  abutting  property 
might  use  the  sub-sidewalk  space  adjacent  to  their  property 
for  private  purposes  in  connection  with  the  buildings  lo- 
cated on  such  lots.  In  the  same  year  an  owner  of  a  lot  abut- 
ting on  certain  streets  in  said  Wright's  Subdivision  exhib- 
ited a  bill  in  the  circuit  court  to  enjoin  the  city  from  en- 
forcing the  ordinance  as  to  his  property.  The  Supreme 
Court  in  a  very  lengthy,  elaborate  and  exhaustive  opinion, 
on  an  appeal  of  the  case,  said  in  part :  *  *  Whatever  title  the 
city  has  in  its  streets  and  other  public  grounds  is  held  in 
trust  for  the  public,  and  this  is  true  whether  it  owns  the 
fee  or  only  an  easement.  The  interest  of  the  public,  which 
is  the  primary  object  of  the  trust,  must  be  paramount  to  all 
other  interest.  The  city  cannot  grant  away  the  right  of  the 
public,  nor  can  they  be  encroached  upon  by  private  indi- 
viduals, with  or  without  the  consent  of  the  municipality,  to 
the  detriment  of  the  superior  rights  of  the  public.  Where 
the  title  to  its  streets  is  acquired  by  dedication  of  the  owner 
in  accordance  with  the  statute  relating  to  plats,  the  ac- 
knowledgment and  recording  of  such  plat  have  the  effect, 
both  in  law  and  equity,  to  convey  a  fee  simple  title  to  the 
city  of  such  portions  of  the  premises  platted  as  are  noted 
on  the  plat  as  donated  to  the  public.  Where  the  city  owns 
the  fee  of  the  streets,  the  abutting  lot  owner  has  the  right 
of  ingress  and  egress,  and  an  easement  for  light  and  air 
in  addition  to  the  right  to  use  the  street  in  common  for  all 
other  purposes.  The  owner  of  an  abutting  lot  upon  a  street 
which  has  been  dedicated  to  the  public  in  accordance  with 
the  statute  has  neither  the  possibility  of  reverter,  nor  any 
right,  title  or  interest,  in  law  or  equity,  under  which  he  can 
justify  an  exclusive  appropriation  of  any  portion  of  said 
street  either  on  the  surface  or  above  or  below  it,  without  the 
consent  of  the  municipality.     *     *     * 

In  cases,  however,  where  the  municipality  only  has  an 
easement  in  its  street  and  the  fee  remains  in  the  abutting 
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lot  owner,  the  relative  rights  of  the  municipality  and  the 
abutting  owner  are  to  be  determined  under  entirely  differ- 
ent rules  of  law.  Where  private  property  is  taken  for  pub- 
lic use  the  general  rule  is  that  it  can  only  be  taken  to  the 
extent  that  the  public  use,  to  which  it  is  to  be  applied,  re- 
quires. A  law  could  not  be  sanctioned  which  would  permit 
a  corporation  to  condemn  property  for  the  sole  purpose  of 
applying  such  property  to  a  purely  private  use.  *  •  • 
So,  one  buying  a  lot  abutting  on  a  street  in  which  the  city 
has  only  an  easement  must  be  presumed  to  have  purchased 
with  knowledge  of  the  fact  that  a  conveyance  of  an  abutting 
lot  carries  the  title  to  the  center  of  the  street,  subject  only 
to  the  easement  of  the  public  therein.  The  abutting  lot 
owner  being  thus  the  owner  of  the  fee  to  the  center  of  the 
street  upon  which  his  lot  is  situated,  has  the  right  to  make 
aAy  reasonable  use  of  the  same  which  does  not  interfere 
with  the  full  enjoyment  of  the  easement  which  is  held  for 
the  use  of  the  public.  It  is  as  unreasonable  as  it  is  illogical 
to  say  that  the  abutting  lot  owner  who  owns  the  fee  in  the 
street,  subject  only  to  an  easement  in  the  public,  must  pay 
the  city  for  the  privilege  of  using  his  own  property  in  a 
manner  which  in  no  way  interferes  or  disturbs  the  full  en- 
joyment of  the  easement.  It  follows,  we  think,  from  the 
foregoing  principles  of  law,  that  the  validity  of  the  ordi- 
nance involved  cannot  be  questioned  when  applied  to  the 
owners  of  lots  located  upon  streets  which  the  city  owns  in 
fee,  and  it  is  equally  clear  that  the  ordinance  cannot  be 
enforced  against  owners  of  lots  abutting  on  streets  where 
the  city  has  only  an  easement.'^  •• 

The  reader  will  doubtless  pardon  this  lengthy  excerpt 
from  this  opinion ;  it  is  one  of  the  most  recent  and  well  con- 
sidered opinions  in  the  reports. 

§  1732.  Common  Law  Flat  as  Evidence  of  Dedication — 
Where  the  question  arises  between  a  claimant  of  the  prop- 
erty and  the  municipality,  and  the  common  law  subdivision 

82-— Sean  v.  Chicago,  247  Hi  204. 
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and  plat  is  relied  upon  as  evidence  of  such  dedication,  in 
order  to  establish  such  a  dedication  by  the  plat  the  proof 
must  be  clear  and  convincing  that  the  owner  intended  to 
dedicate  the  land  to  the  public  use  as  a  street  and  the  public 
have  accepted  it  for  that  purpose.  So  where  the  plat  was 
a  common  law  one  it  can  have  no  effect  as  a  conveyance. 
So  where  a  common  law  plat  fails  to  show  that  the  word 
** street/'  or  any  other  word  to  indicate  that  the  strip  of 
land  was  intended  to  be  dedicated  to  the  public,  it  cannot  be 
said  from  the  plat  alone  that  the  original  owner  intended  to 
dedicate  the  land  to  a  public  use." 

Although  the  plat,  by  reason  of  its  defective  acknowl- 
edgment, may  not  be  a  good  statutory  plat,  still  if  the  land 
owner  platted  ground  as  an  addition  to  a  village  or  city  and 
placed  the  plat  on  record,  and  he  indicated  thereon  by 
proper  names  and  descriptions  the  streets,  alleys  and  pub- 
lic grounds  in  said  addition,  or  by  any  proper  designation 
clearly  indicated  upon  said  plat  that  portions  thereof  are 
set  aside  and  are  intended  for  specific  public  use,  such  plat, 
though  not  in  conformity  with  the  statute,  will  be  deemed 
an  offer  on  the  owner's  part  to  dedicate  to  public  use  the 
portion  shown  on  the  plat  to  have  been  set  aside  for  the 
use  of  the  public.  If,  however,  all  that  is  shown  on  the  face 
of  the  plat  is  a  blank  space,  and  there  is  nothing  to  show 
that  the  land  covered  by  such  blank  space  has  been  devoted 
to  a  public  use,  it  cannot  be  held,  from  the  face  of  the  plat 
alone,  that  the  owner  intended,  by  making  and  recording  the 
plat,  to  devote  the  premises  represented  by  the  blank  space 
upon  the  plat  to  a  public  use. 

To  show  a  dedication  it  should  clearly  appear  that  the 
owner  intended  to  give  the  land  to  the  public.  It  is  not 
suflScient  that  some  private  use  is  not  shown;  and  no  pre- 
sumption that  the  owner  intended  to  deprive  himself  of  the 
land  can  be  relied  on  to  explain  any  ambiguity  or  uncer- 

83 — Rose  y.  Elizabethtown,  275  111. 
167. 
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tainty.  The  particular  use  for  which  the  land  was  intended 
must  plainly  appear.  The  proof  of  the  acts  must  be  clear 
and  unequivocal.** 

§  1733.  Unsubdivided  Blocks  in  Plalr-Object  and  Pur- 
pose  to  Be  Shown — ^It  appeared  that  the  proprietors  in 
making  a  subdivision  of  their  land  as  a  town  plat  left  one 
block  vacant  or  not  subdivided  into  lots  as  were  the  other 
blocks.  There  was  no  indication  on  the  plat  as  to  why  this 
block  was  left  unsubdivided  or  blank,  except  that  the  deputy 
surveyor  in  his  certificate  makes  a  reference  to  the 
'* square*^  or  ** public  square.^'  For  more  than  a  third  of 
a  century  this  block  had  remained  vacant.  But  the  village 
becoming  incorporated  the  village  authorities  proposed  to 
move  the  village  hall  upon  the  block;  a  bill  was  filed,  evi- 
dently by  citizens  of  the  village,  to  enjoin  the  officers  from 
so  doing.  The  evidence  showed  that  the  proprietors  in 
selling  lots  fronting  on  this  block  recognized  it  as  public 
grounds  and  sold  lots  fronting  it  at  an  enhanced  price,  and 
one  of  the  proprietors  in  his  testimony,  taken  at  the  hear- 
ing, testified  that  the  land  comprised  in  the  block  originally 
belonged  to  him;  that  it  was  the  intention  that  it  should 
forever  remain  an  open  square  as  a  beauty,  convenience  and 
charm  to  a  country  village,  and  it  was  ^ih  that  view  that 
lots  fronting  on  it  were  sold  at  an  enhanced  price.  Had  this 
intention  been  expressed  on  the  plat,  or  even  in  a  contem- 
poraneous certificate,  it  is  clear,  on  principle  and  author- 
ity, the  village  authorities  could  not  lawfully  appropriate 
it  to  any  other  public  use.  It  would  have  been  an  abuse 
of  the  trust  reposed  in  them  that  the  courts  would  not  hes- 
itate to  control  so  that  the  property  might  be  preserved  for 
the  use  intended  by  the  donors. 

Where  there  is  no  express  grant  to  the  county,  it  cer- 
tainly cannot  erect  public  buildings  on  the  public  square, 
unless  authorized  so  to  do  by  the  custom  of  the  country 

84— Birge  v.  Centralia,  218  ni.  503;      field  ▼.  Grandinaiin,  164  HI.  250;  Chi- 
Grube  v.  Nichols,  36  HI.  92;  Wheat-      cago  v.  Drexel,  141  HI.  89. 
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or  usage  to  which  all  citizens  are  wUliiig  to  submit  as  to  a 
positive  enactment.  A  coimty  has  no  more  inherent  right 
to  appropriate  the  exclusive  use  of  property  not  dedicated 
expressly  to  it,  but  to  the  citizens  or  public  generally.  It 
has  no  more  right  than  an  individual,  to  prevent  or  disturb 
the  enjoyment  of  the  inhabitants  in  any  public  grounds  ded- 
icated to  their  use. 

Where  nothing  appears  to  indicate  for  what  purpose  a 
grant  or  donation  of  land  is  made,  no  reason  is  seen  why 
parol  evidence  is  not  admissible  to  show  the  object  to  which 
it  was  to  be  devoted.  Otherwise,  the  court  would  be  left  to 
determine  the  use  by  mere  conjecture,  or  be  compelled  to 
declare  the  purpose  as  a  conclusion  of  law.  Where  the 
intention  is  not  made  manifest  by  any  expression  as  to  the 
use,  the  dedicators  will  be  permitted  to  show,  by  extrinsic 
evidence,  they  intended  a  different  public  purpose,  and 
the  injunction  granted  by  the  trial  court  was  sustained  by 
the  Supreme  Court.** 

§  1734.  Acceptance  by  the  Public  Essential  to  Dedication 
— In  order  to  vest  the  title  to  the  streets  and  alleys  in  the 
municipality,  there  must  be  an  acceptance  of  the  plat  by 
the  municipality.  Until  an  acceptance  of  the  proposed  ded- 
ication by  the  municipal  authorities  of  a  city  or  town,  al- 
though the  original  proprietor  may  be  estopped  to  deny  a 
dedication  of  the  streets  and  alleys  as  against  intervening 
rights,  his  acts  in  platting  and  acknowledging  and  record- 
ing such  plat  are  in  the  nature  of  a  mere  offer  to  the  mu- 
nicipality, and  until  the  proper  authorities  accept  the  ded- 
ication they  cannot  be  bound  to  open  and  improve  the 
streets,  and  until  such  acceptance  they  can  have  no  right  in 
streets,  and  an  acceptance  of  a  dedication  cannot  be  pre- 
sumed from  the  mere  proof  of  the  execution  and  recording 
of  the  plat.** 

No  formal  act  or  ceremony  is  necessary  to  an  acceptance, 

85— Prineeville  v.  Anten,  77  HI.  325.      bnrg,  217  ni.  384;  Jordan  y.  Chenoa, 
86— Bdehert  Milling  Ck).  v.  Free-      166  IlL  530. 
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and  it  is  not  necessary  that  there  should  be  any  record  of 
such  an  act  by  which  the  public  would  be  invested  with  an 
easement  or  title.  And  unless  there  is  something  to  show 
that  the  acceptance  was  limited  and  that  some  part  of  the 
offer  was  rejected  an  acceptance  of  a  part  should  be  deemed 
an  acceptance  of  the  whole  as  offered.*'' 

The  acceptance  may  be  an  express  one,  evidenced  by  some 
formal  act  by  the  public  authorities,  or  it  may  be  implied 
by  their  acts,  such  as  repairing,  lighting  or  assuming  con- 
trol of  the  lands  dedicated,  or  may  be  implied  by  user  by 
the  public  for  the  purpose  for  which  it  was  dedicated.  When 
the  dedication  is  very  beneficial  or  greatly  convenient  or 
necessary,  to  the  public,  acceptance  will  be  implied  from 
slight  circumstances.*' 

But  where  there  is  no  evidence  of  an  acceptance  by  the 
public  authorities  of  a  common  law  dedication  the  pre- 
sumption of  the  acceptance  on  the  ground  that  it  was  fa- 
vorable to  the  public  will  not  prevail.** 

The  general  rule  is,  that  if  all  the  facts  and  circumstances, 
taken  and  considered  together,  clearly,  certainly  and  sat- 
isfactorily show  that  the  public,  or  the  authorities  acting  in 
behalf  of  the  public,  intended  to  accept  the  dedication,  then 
an  acceptance  is  proven.  Stronger  evidence  of  an  accept- 
ance will  be  required  where  it  appears  that  the  street 
would  not  be  beneficial  than  if  it  appeared  that  it  would  be 
beneficial.** 

An  express  acceptance  may  be  shown  by  some  order,  res- 
olution or  action  of  the  public  authorities  made  and  entered 
of  record.  So  a  resolution  by  the  common  council  of  a  city 
authorizing  the  construction  of  a  railroad  through  the  land 
dedicated  is  in  effect  an  acceptance.*^ 

87— Sullivan  v.   Tichenor,   179  HI.  90— Dewey  v.  Chicago,  274  HI.  268. 

97.  91— Kimball   v.    Chicago,    253    HI. 

88 — ^Bose  v.  Elizabethtown,  275  111..  105. 
167. 

89— Atchison,  T.  A  St.  P.  B.  B.  Co. 
T.  Stamp,  290  VH  428. 

2  R.  P.- 
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An  acceptance  may  be  shown  by  user  by  the  public  for 
the  purpose  for  which  the  dedication  was  made.** 

By  the  acts  of  public  officers  in  regard  to  the  premises; 
by  repairing  a  highway  at  public  expense;  by  placing  the 
road  on  the  road  map  of  the  district ;  by  an  acceptance  of 
a  deed  of  the  land ;  by  building  culverts,  grading,  graveling 
and  macadamizing  a  road;  by  cutting  underbrush  and 
weeds  from  it ;  by  fencing  it  or  exercising  authority  over  it, 
by  the  consent  or  without  objection  of  the  owner.** 

The  acceptance  need  not  immediately  follow  the  offer  of 
dedication  but  it  must  be  within  a  reasonable  time  and  be- 
fore the  oflFer  to  dedicate  is  withdrawn.** 

The  immediate  opening  and  use  of  streets  and  highways 
in  a  subdivision,  by  the  public,  or  an  immediate  formal  ac- 
ceptance by  the  public  authorities,  is  not  necessary  to  give 
effect  to  the  dedication  of  lands  to  the  public  use  or  to  prove 
an  acceptance  of  the  dedication.  The  public  authorities  are 
allowed  a  reasonable  time  for  opening  and  improving 
streets,  and  to  defer  doing  so  until  the  requirements  of  the 
public  requires  their  improvement,  and  if  a  common  law 
dedication  is  accepted,  any  time  before  its  withdrawal,  by 
a  deed  of  revocation,  such  acceptance  is  binding  on  the 
owner  of  the  land.** 

Where  the  dedication  is  of  benefit  to  the  public  an  accept- 
ance will  be  implied  from  slight  circumstances.** 

There  must,  however,  be  a  usure,  or  some  other  act  indi- 
cating acceptance  by  the  public  authorities.*'' 

An  acceptance  must  be  such  as  will  impose  upon  the  pub- 


92— Davidson  v.  Reed,  111  111.  167; 
Maywood  CJo.  v.  May  wood,  118  111. 
61;  Wormley  v.  Wonnley,  207  111.  411. 

93 — Moffett  V.  South  Park  Com., 
138  111.  620 ;  Clark  v.  McCormick,  174 
111.  164;  Woodburn  v.  Sterling,  184 
111.  208;  Alden  Coal  Co.  v.  Challis, 
200  111.  222 ;  Corning  v.  Woolner,  206 
111.  190. 


94 — Hose  V.  Elizabethtown,  275  111. 
167;  RusseU  v.  Lincoln,  200  111.  511. 

95 — ^Dewey  v.  Chicago,  274  IlL  268; 
AugustA  V.  Tyner,  197  111.  242;  Kim- 
ball V.  Chicago,  253  Dl.  105. 

96— Alden  Coal  Co.  v.  Challis,  200 
111.  222;  Owen  v.  Brookport,  208  111. 
35. 

97— Littler  v.  Lincoln,  106  HL  353. 
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lie  the  burden  of  keeping  the  highway  in  repair  and  a  lia- 
bility for  failure  to  do  so.** 

The  mere  extension  of  the  limits  of  a  municipality  so  as 
to  include  a  platted  subdivision  of  land  does  not  amount  to 
an  acceptance  by  the  municipality  of  the  dedication  of 
streets  and  passageways  shown  upon  the  plat  of  the  sub- 
division. The  municipality  still  has  the  right  to  elect  what 
streets  shown  on  the  plat  should  become  public  highways 
and  public  charges  upon  the  municipality  with  reference  to 
their  maintenance.** 

§  1735.  Filing  Flat  an  Offer  to  Dedicate  Property  to  Pub- 
lic Use — ^Where  an  owner  of  ground  plats  the  same  and 
places  the  plat  on  record  and  he  indicates  thereon,  by  proper 
name  and  description,  the  streets,  alleys  and  public  grounds, 
or  by  any  proper  designation  clearly  indicates  upon  such 
plat  that  portions  thereof  are  set  aside  and  intended  for  a 
specific  public  use,  such  plat,  though  not  in  conformity  with 
the  statute,  will  be  deemed  an  oflFer  on  the  owner's  part  to 
dedicate  to  public  use  the  portion  shown  on  the  plat  to  have 
been  set  aside  for  the  use  of  the  public. 

If,  however,  all  that  appears  on  the  face  of  the  plat  is  a 
blank  space,  and  there  is  nothing  to  show  that  the  land 
covered  by  the  blank  space  has  been  dedicated  to  a  public 
use,  it  cannot  be  held,  from  the  face  of  the  plat  alone,  that 
the  owner  intended,  by  making  and  recording  the  plat,  to 
devote  the  premises  represented  by  the  blank  space  upon 
the  plat  to  the  public  use.* 

Whether  the  owner  of  land  has  dedicated  it  to  a  munici- 
pality for  the  purposes  of  a  street  or  highway,  is  simply  a 
question  of  intention,  and  the  question  of  intention  must  be 
determined  by  all  the  circumstances  which  surround  the 
transaction. 

The  fencing  out  of  a  strip  of  land  by  the  owner  affords 

98— Augusta  v.  Tyner,  197  111.  242.  1— Birge  v.  CenttaUa,  218  HI.  503; 

99 — ^Russell  v.  Chicago  &  M.  E.  Ry.  Grube  v.  Nichols,  36  111.  92;  Wheat- 
Co.,  205  HI.  155;  Venice  v.  Madison  field  v.  Grundemann,  164  HI.  250. 
C.  F.  Co.,  216  HI.  345. 
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strong  evidence  of  its  being  left  for  a  highway,  and  without 
contravening  evidence,  must  be  accepted  as  satisfactory 
evidence  of  its  dedication. 

A  sale  of  property  adjoining  a  highway,  and  the  descrip- 
tion of  it  in  a  deed  as  being  bounded  by  the  highway,  are 
circumstances  going  to  show  an  intention  to  dedicate  the 
land  embraced  in  the  strip  for  the  purposes  of  a  highway, 
because  it  becomes  necessary  for  the  purchaser  to  whom 
the  land  is  sold  to  use  the  strip  as  a  highway.' 

§1736.  An  Offer  to  Dedicate  must  be  made  before  it 
can  be  accepted.  In  a  controversy  involving  the  question 
whether  a  certain  alley  was  a  public  or  private  alley,  it 
was  stated :  *  *  There  can  be  no  acceptance  of  an  offer  where 
there  is  no  oflfer.  If  a  statutory  plat  showing  this  alley 
upon  it,  had  been  executed  and  filed  by  liie  owner  or  owners 
of  the  property,  or,  if  a  plan  not  executed  according  to  the 
statute,  had  been  filed  by  the  owners,  or  if  the  owners  had 
made  declarations,  or  done  any  act  indicating  an  inten- 
tion to  dedicate  the  property,  the  circumstances  referred 
to  would  be  important  as  showing  whether  or  not  the  city 
accepted  such  dedication  or  any  offer  of  the  same.  But 
as  there  is  no  evidence  in  the  record  of  a  user  of  the  alley 
by  the  city,  or  by  the  public  for  the  purpose  of  passage  and 
re-passage,  these  circumstances,  unaccompanied  by  such 
user,  are  not  sufficient  to  establish  ownership  of  the  alley 
in  the  city,  or  fix  its  character  as  a  public  alley. ' '  • 

§1737.  Acceptance  of  a  Part  of  a  Dedication— There 
seems  to  be  some  little  confusion  in  the  authorities  as  to 
the  effect  where  the  municipality  accepts  a  part  of  a  dedi- 
cation, whether  by  accepting  a  part  it  accepts  the  whole 
and  is  entitled  to  the  benefits  of  the  entire  dedication  and 
responsible  for  the  care  and  protection  thereof.  But  the 
true  rule  seems  to  be  stated  in  the  case  of  Dewey  v.  Chi- 
cago, 274  HI.  268,  where  it  is  said:    *^It  is  now  well  estab- 

2— Woodburn  y.  Sterling,  184  HI.  3— Chicago  y.  Borden,  190  HI.  431. 

208. 
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-ish.d  law  in  this  State  that  where  the  city  accepts  the 
most  important  streets  of  an  addition  and  the  major  part 
of  them,  and  has  evinced  no  intention  to  refuse  to  accept 
any  of  them  it  will  be  deemed  to  have  accepted  all  of  the 
streets  and  alleys  of  the  addition/'*  (Citing  Kimball  v. 
Chicago,  253  111.  105;  Lee  v.  Harris,  206  ni.  428.)  There 
are  a  number  of  authorities  which  seem  to  hold  that  the 
acceptance  of  a  part  of  a  dedication  does  not  amount  to 
an  acceptance  of  the  whole.* 

It  is  true  that  a  street  may  be  accepted  in  part  and  the 
remainder  rejected,  if  it  is  proven  that  such  was  the  inten- 
tion of  the  public  authorities.  An  acceptance  of  some  of 
the  streets  named  in  a  plat  will  not  constitute  an  accept- 
ance of  the  whole,  if  it  be  shown  that  there  was  an  inten- 
tion to  limit  the  acceptance.® 

§  1738.  Description  of  the  Premises  Dedicated  for  Pub- 
lic Purposes — To  make  a  good  dedication,  either  under 
the  statute  or  at  the  common  law,  requires  a  definite  and 
certain  description  of  what  is  proposed  to  be  dedicated. 
It  is  the  plat  or  map  made  out,  acknowledged  and  recorded 
in  conformity  with  the  statute  which  constitutes  a  convey- 
ance vesting  the  fee  simple  title  in  the  municipality.  An 
instrument  of  conveyance  ought,  upon  its  face,  show  at  least 
enough  to  enable  a  competent  surveyor  to  find,  with  abso- 
lute certainty,  that  which  is  assumed  to  be  conveyed. 

And  where  the  proof  fails  to  show  a  suflScient  offer  to 
dedicate  any  definite  quantity,  it  is  not  sufficient  to  show 
a  common  law  dedication.'' 

Where  all  that  appears  on  the  face  of  the  plat  is  a  blank 
space,  and  there  is  nothing  to  show  that  the  land  covered  by 
such  Wank  space  has  been  devoted  to  a  public  use,  it  can- 
not be  held,  from  the  face  of  the  plat  alone,  that  the  owner 
intended  by  the  making  and  recording  of  the  plat  to  de- 

4— Dewey  v.  Chicago,  274  111.  268.  6 — Kimball  v.  Chicago,  253  HI.  105. 

5— Chicago  v.  Drexel,  141  DL  89 ;  7— Winnetka  v.  Prouty,  107  HI  218. 

Jordan  v.  Chenoa,  166  HI.  530. 
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vote  the  premises  represented  by  the  blank  space  upon  the 
plat  to  a  public  use.  No  presumption  that  the  owner  in- 
tended to  deprive  himself  of  his  land  can  be  relied  upon  to 
explain  an  ambiguity  or  uncertainty.* 

The  words  *  *  Public  Square ' '  written  on  a  map  or  plat  of 
a  subdivision  of  land  is  a  clear  indication  that  the  square 
is  dedicated  as  a  public  square  and  is  to  be  used  by  the 
public  for  some  public  purpose.  The  purpose  may  be  indi- 
cated by  proof  of  custom  or  long  usage,  but  these  words  do 
not  indicate  any  certain  or  definite  use  of  the  square  in 
the  absence  of  such  proof,  and  certainly  not  for  the  definite 
use  of  maintaining  thereon  a  county  jail.* 

§  1739.  Revocation  of  Offer  to  Dedicate  Land  for  Public 
Purpoees — The  authorities  seem  to  be  clear  that  to  render 
a  dedication  complete  and  effectual,  it  must  be  accepted 
by  the  public ;  so  before  such  acceptance  it  is  a  mere  offer 
to  dedicate  which  the  owner  may,  if  the  rights  of  third 
parties  have  not  intervened,  withdraw  at  any  time ;  in  case 
he  does  so,  the  title  to  the  proposed  streets  and  public 
places  either  reverts  to  him,  or  is  considered  as  always 
being  in  him.** 

But  if  an  acceptance  by  the  public  of  such  an  offer,  or 
where  the  original  proprietor  has  sold  lots  in  the  subdi- 
vision, an  attempt  to  vacate  the  plat,  or  a  portion  of  it, 
or  otherwise  to  attempt  to  withdraw  such  offer  to  dedicate 
is  of  no  avail.** 

After  it  has  once  been  accepted  by  the  public  a  dedica- 
tion is  irrevocable  except  with  the  consent  of  the  public 
and  of  those  persons  who  have  vested  rights  in  such  dedi- 
cation." 


8— Birge  v.  Gentratia,  218  111.  503; 
Palter  v.  Packard,  219  HI.  356;  Gnibe 
V.  Nichols,  36  HI.  92;  Wheatfield  v. 
Grundmann,  164  HI.  250. 

9 — ^Donne  t.  Bock  Islahd  County, 
273  IlL  53. 

10— Lee  V.  Mound  Station,  118  HI. 
804;  Chicago  v.  Drexel,  141  HI.  89; 
Woodbum  v.  Sterling,  184  111.  208; 


Beichert  M.  Co.  v.  Frieburg,  217  HL 
384. 

11— Lee  V.  Mound  Station,  118  HI. 
304;  Lee  ▼.  Harris,  206  HL  428; 
Thompson  v.  Maloney,  199  HI.  276; 
Bussell  V.  Lincoln,  200  111.  511 ;  Wood- 
bum  v.  Sterling,  184  111.  208. 

12-- Bose  ▼.  Elisabethtown,  275  HL 
167. 
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An  acceptance  of  a  dedication  of  a  street  mnst  be  held 
to  have  been  made  in  view  of  the  facts  as  they  existed  at 
the  time  of  the  acceptance;  so,  if  it  appear  that  prior  to 
the  acceptance  a  portion  of  the  premises  proposed  to  be 
dedicated  had  been  withdrawn  from  the  offer  to  dedicate, 
the  public  acquired  no  right  in  the  portion  so  withdrawn.*' 

It  has  been  held  that  a  conveyance  of  the  land  by  the 
original  proprietor  is  in  law  a  revocation  of  his  offer  to 
dedicate  such  land  to  the  public  for  the  purposes  of  a  street, 
and  that  no  acceptance  of  the  dedication  by  the  public  au- 
thorities subsequent  to  such  conveyance  can  be  of  any 
avail.** 

If  no  acceptance  of  the  street  is  shown  by  the  municipal- 
ity prior  to  the  execution  and  recording  of  the  deed  of  vaca- 
tion, the  offer  to  dedicate  contained  in  the  recorded  plat 
is  withdrawn,  and  the  municipality  cannot  accept  the  offer 
to  dedicate  subsequent  to  the  recording  of  the  deed  of  vaca- 
tion. Provided,  however,  that  the  deed  of  vacation  is 
valid.** 

What  constitutes  a  revocation  of  an  offer  to  dedicate 
depends  very  largely  upon  the  circumstances  of  the  par- 
ticular case,  and  is  usually  a  question  of  fact.  It  may  be 
shown,  before  the  acceptance,  by  acts  inconsistent  with  the 
public  use  to  which  the  land  was  offered  to  be  dedicated  or 
by  enclosing  the  land  so  as  to  exclude  the  public  use,  or  by 
erecting  buildings  upon  the  land  offered  to  be  dedicated, 
as  by  the  conveyance  of  the  property  offered  to  be  dedi- 
cated." 

The  court  seems  to  draw  a  distinction  between  a  statu- 
tory dedication  and  a  common  law  dedication  in  regard  to 
the  withdrawal  of  the  offer  of  dedication.    If  the  plat  is  a 

statutory  plat  the  offer  could  only  be  withdrawn  by  a  vaca- 

« 

13 — ^Hewes   v.   Crete,  68   HI.   App.  16 — ^Bose  v.  Elizabethtown,  275  111. 

305.  167. 

14— Chicago  v.  Drexel,  141  111.  89. 

15 — ^Reiehert   M.    Co.   v.   Freeburg, 
217  lU.  384. 
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tion  of  the  plat  under  the  statute,  but  if  it  is  a  common  law 
plat  the  oflfer  to  dedicate  might  be  otherwise  withdrawn  be- 
fore acceptance." 

It  is  held  by  the  act  of  executing  and  acknowledging  a 
vacation  piece  a  party  recognizes  and  treats  the  plat  as  a 
statutory  plat.  The  statutory  provisions  for  vacating  a 
dedication  are  not  applicable  to  a  common  law  dedication." 

§1740.  Evidence  of  Revocation — A  revocation  may  be 
shown  to  have  been  made  by  different  modes.  It  may  be 
done  by  express  notice;  by  such  acts  as  are  inconsistent 
with  the  enjoyment  of  the  right;  by  obstructing  the  land 
proposed  as  dedicated ;  by  the  sale  of  the  land  without  res- 
ervation. In  all  such  cases  a  revocation  will  be  intended. 
And  it  may  be  shown  by  a  deed  of  revocation." 

An  offer  to  dedicate  is  revoked  by  implication,  by  the 
death  of  the  party  making  the  offer  before  its  acceptance 
by  the  public  authorities.*^ 

§  1741.  Distinctian  Between  Statutory  and  Common  Law 
Dedications — The  difference  between  a  statutory  and  com- 
mon law  dedication  is,  that  the  former  vests  the  legal  title 
to  the  ground  set  apart  for  public  purposes  in  the  munici- 
pality, in  trust  for  the  public,  while  the  latter  leaves  the 
title  in  the  plattor,  charged,  however,  with  the  same  rights 
and  interests  in  the  public  for  its  use  by  the  public,  which 
it  would  have  if  the  fee  was  in  the  corporation.*^ 

Where  a  plat  made  by  the  Canal  Commissioners,  not  be- 
ing acknowledged  as  provided  by  the  statute  of  1833,  did 
not,  of  itself,  convey  the  title  to  a  public  square  to  the 
public  as  provided  by  that  statute;  but  by  an  amendatory 
act  of  1841,  it  was  provided  that  all  sales  made  by  the 

17— Kimball    v.    Chicago,    253    111.  20— People  v.  Johnson,  237  HI.  237. 

105.  21— Chicago,  B.  I.  &  P.  R.  R.  Co. 

18 — Corbin  v.  Baltimore  &  O.  and  v.  Joliet,  79  111.  25;  Maywood  Co.  v. 

Chicago  T.  R.  R.  Co.,  285  HL  439.  Maywood,  118  HI.  61;  Ryeraon  v.  Chi- 

19 — Forbes  v.   Balenseifer,   74   HI.  cago,   247   111.  185;    Owen  v.  Brook- 

183;  Lee  v.  Mound  Station,  118  HI.  port,  208  HI.  35. 
304. 
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county  commissioners  were  confirmed  and  ratified  and  de- 
clared to  be  good  both  in  law  and  equity.** 

A  deputy  surveyor,  acting  in  his  own  name,  and  not  that 
of  his  principal,  in  making  a  survey  and  plat  of  a  subdi- 
vision under  the  statute  of  1845,  does  not  bind  his  prin- 
cipal, nor  make  his  act  that  of  the  county  surveyor,  and 
such  a  subdivision  does  not  constitute  a  statutory  dedi- 
cation of  the  streets  to  the  municipality.** 

Where,  however,  the  proprietors  of  the  ground  lay  out 
into  streets  and  alleys,  properly  made  and  recorded  it,  but 
neglected  to  acknowledge  the  plat,  it  was  held  that  the  fact 
of  so  making  such  plat  and  dividing  the  land  into  blocks, 
lots,  streets  and  alleys,  and  recording  it,  was  of  itself  a 
dedication  to  the  public  use  of  streets  and  alleys,  and 
whether  it  was  a  statutory  or  common  law  dedication  was 
wholly  Immaterial  so  far  as  the  public  were  concerned, 
provided  the  dedication  had  been  accepted  by  the  munici- 
pality.** 

§  1742.  Fee  in  the  Streets  of  the  Original  Town  of  Chi- 
cago; Fractional  Section  15  Addition;  Fort  Dearborn  Addi- 
tion; and  Town  of  La  Salle — Distinction  Between  Official 
and  Private  Plats — In  the  case  of  Chicago  v.  Rumsey,  87 
m.  348,  the  Supreme  Court  draws  a  distinction  between 
plats  made  by  private  persons  and  those  by  the  state  or 
officers  of  the  state  which  do  not  conform  to  the  require- 
ments of  the  statute,  so  as  to  convey  the  fee  of  the  land 
indicated  thereon  as  streets. 

The  property  involved  in  the  case,  owned  by  Rumsey, 
fronted  on  La  Salle  Street,  in  the  original  Town  of  Chi- 
cago. The  land  had  by  Act  of  Congress  been  conveyed  to 
the  State  of  Illinois  to  aid  in  opening  a  canal  to  unite  the 
waters  of  Illinois  River  to  those  of  Lake  Michigan,  and  the 
General  Assembly  had  by  an  Act  passed  in  1836  made  it  the 

22— Lyman  v.  Gedney,  114  HI.  388.  24— Powell  v.  Gilman,  38  HI.  App. 

23— Wilder  v.  Aurora,  D.  &  B.  E.      611. 
T.  Co.,  216  IlL  493. 
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duty  of  the  Board  of  Commissioners  of  the  Illinois  and 
Michigan  Canal  to  examine  the  whole  route,  and  select  such 
places  thereon  as  may  be  eligible  for  town  sites,  and  cause 
the  same  to  be  laid  off  into  town  lots. 

The  plat  of  the  Town  of  Chicago  was  made  by  the  Canal 
Commissioners  and  duly  filed  for  record,  but  it  failed  to 
comply  with  the  general  statute  in  regard  to  town  plats  of 
1833.  And  the  point  was  made  that  thus  failing  to  so  com- 
ply with  the  statute  of  1833,  it  did  not  convey  the  fee  of 
the  street  to  the  town,  but  the  fee  still  remained  in  the 
owner  of  the  adjoining  property. 

In  quite  a  labored  argument  Mr.  Justice  Scholfield  under- 
takes to  elucidate  the  distinction  above  mentioned,  and  says : 

**Had  the  land,  where  the  town  is  laid  out,  belonged  to 
a  party  other  than  the  state;  or,  possibly,  had  the  legal 
title  been  conveyed  to  a  trustee  or  trustees  for  the  use  of 
the  state,  the  point  would  have  been  well  made.  But,  as 
we  have  seen,  the  land  where  these  lots  were  laid  off  be- 
longed to  the  state.  The  legal  title  was  not  held  in  the 
name  of  a  trustee,  but  by  the  state ;  and  the  lots  were  con- 
veyed by  patent  issuing  from  the  chief  executive  officer  of 
the  state — in  all  material  respects  similar  to  patents  con- 
veying land  from  the  general  government. 

*'The  statute  of  1833  (Rev.  Stat,  of  1833,  p.  599),  em- 
bracing almost  every  conceivable  authority,  other  than 
states,  by  which  a  town  or  an  addition  thereto  can  be  laid 
out,  and  enjoins,  by  severe  penalties,  conformity  to  its  pro- 
visions. But  the  state  is  not  included  in  its  provisions,  and 
there  is  no  need  that  it  should  be.  Being  sovereign,  and 
being  capable  of  action  in  that  respect  only  through  its  law- 
making power,  in  determining  to  lay  out  a  town  or  an 
addition  thereto,  the  law  by  which  it  is  caused  to  be  done 
must  necessarily  prescribe  what  shall  constitute  such  lay- 
ing out. 

*'But  the  statute  of  1833  has  one  very  important  bear- 
ing upon  the  question.    It  shows  that  it  was  the  policy  of 
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the  state  to  so  vest  the  fee  of  streets  in  cities,  towns,  etc., 
that  it  should  be  under  the  paramount  control  of  the  legis- 
lature, for  the  public  use,  divested  of  all  claims  of  private 
ownership.  This  being  the  policy  of  the  state  the  presump- 
tion would  follow  that  no  discrimination  in  this  regard 
should  exist  between  cities,  towns,  etc.,  laid  out  by  the 
state  and  those  laid  out  by  other  proprietors — and  it  would 
require  clear  and  satisfactory  proof  that  the  state  intended 
to  vest  a  private  ownership  in  the  soil  under  the  streets  in 
cities  and  towns  laid  out  by  it,  to  induce  the  belief  that  it 
was  actually  designed  to  accomplish  that  purpose.  A  gen- 
eral policy  being  once  established  it  devolves  upon  those 
claiming  exemptions  to  clearly  show  their  existence.  No 
reason  is  perceived  why  an  exception  should  have  been  de- 
sirable, which  would  have  left  the  legislature  with  less  un- 
questionable  authority  to  control  the  improvement  of  the 
streets  for  public  purposes  in  the  cities,  towns,  etc.,  of  which 
the  state  is  proprietor,  than  in  others — and  the  circum- 
stances connected  with  the  sale  and  conveyance  of  the  canal 
lots  have  no  tendency  to  prove  that  such  exemption  was 
intended.  The  commissioners  had  no  authority  given  them 
by  law  to  sell  anything  but  lots,  where  towns  are  laid  out ; 
and  the  patent  issued  by  the  Governor  could  only  include 
what  the  commissioners  sold. 

**jJls  has  been  seen^by  reference  to  (certain  authorities) 
it  is  but  a  presumption  that  a  conveyance  of  a  lot  bounded 
by  a  street  or  highway,  carries  the  title  in  the  underlying 
soil  to  the  center,  which  may  be  rebutted  by  circumstances ; 
and,  therefore,  since  the  circumstances  are  inconsistent  with 
the  presumption,  it  cannot  prevail. 

**We  do  not  regard  it  of  any  practicable  importance 
whether  it  is  more  technically  accurate  to  say  the  fee  of 
this  street  is  in  the  state,  or  in  the  city.  If  it  shall  be  said 
to  be  in  the  corporation,  there  can  be  no  pretense  for  say- 
ing that  it  is  in  it  otherwise  than  as  an  agency — ^a  mere 
creature  of  the  state — existing  only  by  the  authority  of  the 
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legislature,  and,  at  all  times,  under  its  paramount  supervi- 
sion and  control,  and  if  it  should  be  said  to  be  in  the  state, 
it  can  only  be  said  to  be  there  for  the  purpose  of  holding 
for  a  street  for  the  city — and  in  either  case  the  sole  pur- 
pose and  end  to  be  obtained  is  precisely  the  same — the  hold- 
ing it  for  the  use  of  a  street  of  the  city  for  the  benefit  of 
the  public — ^not  the  citizens  of  the  city  alone,  but  the  entire 
public  of  which  the  legislature  is  the  representative.  There 
could,  therefore,  be  no  necessity  of  any  formal  act  of  dedi- 
cation of  the  fee;  it  was  already  as  completely  under  the 
paramount  authority  and  control  of  the  legislature  as  it 
could  possibly  be  for  the  purposes  of  a  street,  and  no  con- 
veyance or  formal  act  of  dedication  by  the  state  to  the 
municipality,  could  invest  it  with  a  more  exclusive  interest 
in  or  control  over  the  street  than  was  done  by  the  act  of 
the  legislature  directing  it  to  be  laid  out  as  such.  Cities, 
towns,  etc.,  possess  and  can  only  exercise  such  authority 
and  control  in  regard  to  their  streets  as  may  be  delegated 
by  the  legislature.  They  have  no  inherent  authority  in 
this  respect  and  can  act  only  in  subordination  to  the  para- 
mount authority  of  the  legislature.  If  we  could  see  that 
it  was  at  all  material,  we  should  say  that  the  act  of  the 
legislature  directing  the  laying  out  of  the  streets  on  its 
own  land,  was  a  suflScient  dedication  of  the  fee  to  the  local 
municipeility.  ^ 

*'It  follows  that  the  fee  of  the  street  being  so  held,  pri- 
vate owners  have  no  more  right  to  complain  of  improve- 
ments made  thereon  by  the  cily  under  the  authority  of  the 
legislature  than  of  improvements  made  in  streets,  the  fee  of 
which  is  vested  in  the  city  by  an  act  of  dedication  in  con- 
formity with  the  provisions  of  the  statute  of  1833 ;  and  that 
which  might  lawfully  be  done  by  the  city  under  the  author- 
ity of  the  legislature,  notwithstanding  its  effect  on  adjacent 
property  owners,  in  the  one  case,  might  also  be  done  in  the 
other ;  so  that  there  can  be  no  different  measure  of  liability 
in  that  regard.  ^  *  *• 

25— GhieRgo  t.  Bnmsey,  87  HI.  348. 
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The  plat  of  Fractional  Section  15  Addition  to  Chicago 
was  made  by  the  Canal  Commissioners  on  June  13,  1836, 
pursuant  to  an  Act  of  the  General  Assembly,  approved  Jan- 
uary 9,  1836.  (Laws  1836,  p.  145.)  Section  33  of  that  act 
directed  the  commissioners  to  lay  off  and  subdivide  section 
15  into  town  lots,  streets  and  alleys  as  their  best  judgment 
would  best  promote  the  best  interest  of  the  canal  fund,  but 
the  act  contained  no  further  provision  regarding  such  sub- 
division. The  effect  of  any  of  such  subdivision  upon  the 
title  to  the  streets  was  not  declared,  but  was  left  to  be 
determined  by  existing  rules.  The  statute  under  which  the 
subdivision  was  made  did  not  purport  to  affect  the  title  to 
the  streets,  and  did  not  direct  that  any  plat  thereof  should 
be  made  and  recorded.  The  only  statute  then  in  force  in 
regard  to  plats  was  that  of  February  27,  1833  (Laws  1833, 
p.  599),  which  provided  that  a  plat  made  out,  certified,  ac- 
knowledged and  recorded  as  required  by  the  act  should  be 
deemed  in  law  and  in  equity,  a  suflScient  conveyance  to  vest 
the  fee  simple  of  all  lands  marked  on  such  plat  as  donated 
or  granted  to  the  public  for  the  use  and  purposes  intended. 
The  making  of  a  plat  at  common  law  did  not  convey  the  fee 
to  the  streets.  It  could  have  that  effect  as  a  conveyance 
only  by  virtue  of  the  statute. 

The  plat  made  by  the  Canal  Commissioners  did  not  con- 
form to  the  statute  of  1833  in  regard  to  subdividing  and 
platting  property  and  ordinarily  such  a  plat  would  not  con- 
vey the  fee  to  the  streets  to  the  municipality.  But  in  the 
case  of  Chicago  v.  Rumsey,  87  111.  348,  a  plat  made  by  the 
same  commissioners  under  the  same  law  of  the  Original 
Town  of  Chicago,  it  was  held  that  the  fee  of  the  streets 
therein  was  conveyed  to  the  city.  And  in  speaking  of  the 
Rumsey  case  the  court  says:  ''The  Rumsey  case  has,  how- 
ever, been  cited  with  approval  in  many  subsequent  deci- 
sions, and  has  been  regarded  as  holding  that  plats  made  by 
the  canal  commissioners  have  the  same  effect  as  statutory 
plats  under  the  statute  of  1833.  That  decision  has  become 
a  rule  of  property  which  has  been  relied  on  for  many  years 
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and  which  we  should  not  disregard.  In  the  case  of  Frac- 
tional Section  15  Addition  to  Chicago  the  sitution  is  pre- 
cisely the  same  as  in  the  Original  Town  of  Chicago.  This 
subdivision  was  made  by  the  Canal  Commissioners,  and  al- 
though we  do  not  think  the  doctrine  of  the  Bumsey  case 
should  be  extended  beyond  its  precise  facts,  no  distinction 
exists  which  furnishes  a  reason  for  refusing  to  apply  it  to 
the  Fractional  Section  15  Addition  as  well  as  to  the  Orig- 
inal Town  of  Chicago.  We  are,  therefore,  constrained  to 
hold  that  the  title  of  the  appellant  is  limited  to  the  lot  lines 
and  does  not  extend  to  the  center  of  the  street  adjoining 
his  premises. ''«» 

In  the  case  of  the  United  States  v.  Illinois  Cent.  Railroad 
Co.,  154  U.  S.  225,  the  question  of  where  lies  the  fee  of  the 
streets,  alleys  and  public  grounds  dedicated  by  the  plat 
of  Fort  Dearborn  Addition  to  Chicago  was  before  the  court, 
and  it  was  there  held  that  the  plat  of  Fort  Dearborn  Addi- 
tion was  made  in  substantial  compliance  with  the  statutes 
of  Illinois  then  in  force,  and  that  it  vested  in  the  City  of 
Chicago  the  fee  of  the  streets,  alleys  and  public  grounds 
designated  on  the  plat  as  completely  as  if  made  by  an  un- 
conditional conveyance  in  the  ordinary  form.  This  deci- 
sion of  the  United  States  court  has  been  recognized  by  the 
Supreme  Court  of  Illinois  as  determining  the  title  in  the 
streets,  alleys  and  public  grounds  in  that  addition  in  nu- 
merous cases.*'' 

In  the  case  of  the  Union  Coal  Co.  v.  La  Salle,  136  111.  119, 
it  appeared  that  the  territory  included  in  the  city  was  orig- 
inally platted  by  the  Canal  Trustees,  then  the  holders  of 
the  legal  title,  in  accordance  with  the  provisions  of  the 
statutes,  so  as  to  vest,  under  the  statutes  the  title  in  fee 
simple  in  the  city  that  the  coal  company  had,  without  any 
title  or  authority,  mined  coal  from  under  the  streets  of  the 
city,  and  the  city  had  sued  the  company  in  trespass  there- 

26 — Ryerson    v.    Chicago,    247    111.  27— Williams   v.   Chicago,   247    ni. 

1 85.  240. 
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for.  And  the  proper  question  submitted  was  one  of  law 
whether  the  court  properly  found  the  defendant  guilty  on 
the  facts  established.    In  this  regard  the  court  says: 

*'By  our  statute,  the  acknowledgment  and  recording  of 
a  plat  by  the  owner  of  lands  within  the  city,  by  which  such 
lands  are  subdivided  and  platted  into  blocks,  lots,  streets, 
alleys,  public  squares,  etc.,  is  declared  to  operate,  both  at 
law  and  in  equity,  to  a  conveyance  in  fee  by  the  owner  to 
the  city  of  such  portions  of  the  lands  platted  as  are  em- 
braced within  the  streets,  alleys  and  other  grounds  dedi- 
cated to  the  use  of  the  public,  and  it  is  provided  the  lands 
embraced  within  such  streets,  alleys  and  other  public  places 
shall  be  held  by  the  city  in  its  corporate  name  in  trust  for 
the  uses  and  purposes  set  forth  and  intended  by  the  plat. 

"It  results  from  this  provision  of  the  statute,  that  the 
legal  title  to  the  streets  and  alleys  in  question  in  this  suit 
is  vested  in  the  City  of  La  Salle,  in  trust  for  the  use  of  the 
public  for  the  purposes  of  streets  and  alleys. 

*  *  The  trust  thus  vested  in  the  city  is  not  a  mere  dry  or 
passive  trust,  but  one  in  the  execution  of  which  the  city  has 
and  holds  the  possession,  control,  management  and  super- 
vision of  the  trust  property.  It  is  the  duty  of  the  trustee 
to  defend  and  protect  the  title  of  the  trust  estate,  and  as 
the  legal  title  is  in  him  he  alone  can  sue  and  be  sued  in  a 
court  of  law. 

"That  the  entry  of  the  defendant  upon  the  strata  of  coal 
underlying  the  streets  of  La  Salle,  and  mining  coal  there- 
from was  a  trespass  cannot  admit  of  a  doubt. ' '  •• 

From  this  decision  it  is  to  be  gathered  that  where  a  plat 
and  subdivision  of  land  is  made  and  recorded  in  pursuance 
with  the  provisions  of  the  statute  the  fee  of  the  streets  and 
public  grounds  which  passes  thereby  to  the  municipality  is 
a  fee  simple  absolute,  for  all  purposes,  and  the  common 
law  rule  in  regard  thereto,  that  the  ownership  thereof  in- 

28 — ^Union  Coal  Co.  v.  LaSalle,  136 
m.  119. 
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eludes  from  the  center  of  the  earth  to  the  heavens  above 
prevails  completely,  although  the  conveyance  may  be  for  a 
particular  purpose  or  upon  a  particular  trust.** 

§  1743.  Dedication  Includes  the  Surface  and  All  Above 
and  Beneath — The  dedication  of  a  piece  of  ground  for  a 
public  use  includes  not  only  the  surface  of  the  ground  so 
dedicated,  but  also  all  above  and  below  it.** 

§  1744.  Dedication  and  Acceptance  a  Question  of  Fact — 
Whether  or  not  there  has  been  a  dedication  by  the  owner 
for  a  public  purpose  is  a  question  of  fact  to  be  answered 
by  the  jury.** 

Whether  or  not  there  was  an  intention  on  the  part  of  the 
owner  of  the  land  to  dedicate  it  for  the  purposes  of  a  high- 
way, and  whether  or  not  there  was  an  acceptance  of  the 
dedication  by  the  public,  are  questions  which  are  to  be 
determined  by  a  jury,  under  proper  instructions  from  the 
court.** 

§  1745.  Evidence  of  Dedication  and  Acceptance  Should 
Be  Certain — To  make  a  sufficient  dedication  of  land  to  a 
public  use  the  owner  of  the  soil  must  devote  it  to  such 
public  use,  and  it  must  be  accepted  and  recognized  as  such 
by  the  public  authorities;  the  acts  of  both  the  donor  and 
the  public  authorities  should  be  unequivocal  and  satisfac- 
tory of  the  design  to  dedicate  on  the  one  hand  and  to  accept 
and  to  appropriate  to  a  public  use  on  the  other.** 

Where  there  is  nothing  on  the  face  of  the  plat,  or  in  the 
certificate  of  the  surveyor,  or  in  the  acknowledgment  to  in- 
dicate what  the  figures  appearing  on  the  plat  were  indicate 
or  intended  to  represent  the  meaning  of  such  figures  must 

29— Sears  v.  Chicago,  247  lU.  204.  33— Grube  v.  Nichols,  36  UL  92; 

30«-Pield  V.  Barling,  149  IlL  556;  Trustees  First  Evan  Church  v.  Walsh, 

LaSalle  v.  Matthewson  &  H.  Z.  Co.,  57   111.   363;   Kyle  v.  Logan,  87  HI. 

117  m.  411.  64;    Chicago  v.   Drexel,   141   111.   89; 

31 — ^Maltman  v.  Chicago,  M.  &  St.  Waggeman  v.  N.  Peoria,  155  HI.  545. 
P.  R.  R.  Co.,  41  111.  App.  229. 

32— Woodbum  v.  Sterling,  184  111. 
208. 
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be  left  to  conjecture,  and  there  is  neither  a  statutory  nor 
common  law  dedication  of  the  land  claimed  for  a  public 
purpose.^ 

And  where  the  plat  fails  to  designate  a  strip  of  land  as  a 
street  or  highway  and  nothing  appears  apart  therefrom^ 
their  form,  location  and  dimensions  to  indicate  the  pur- 
pose for  which  such  strips  were  laid  out,  it  cannot  be  con- 
cluded that  they  were  intended  for  streets.** 

But  where  it  is  clear  from  the  face  of  the  plat  that  the 
strips  of  land  on  all  sides  of  the  platted  lots  are  intended 
to  and  does  constitute  streets,  the  strip  of  land  in  question 
is  to  be  and  regarded  as  intended  to  constitute  a  street  by 
the  proprietor  of  the  plat.** 

On  the  other  hand,  if  it  appears  from  an  inspection  of 
the  plat  that  the  proprieter  did  not  intend  to  dedicate  a  cer- 
tain portion  of  the  land  for  the  purpose  of  a  public  street, 
the  land  will  be  held  not  to  constitute  a  public  street.  The 
extent  of  a  dedication  on  a  map  or  plat  is  to  be  determined 
from  a  consideration  of  the  whole  instrument,  since  the 
chief  object  is  to  ascertain  the  intention  of  the  donor.*^ 

In  order  to  show  an  intention  to  dedicate  a  strip  of  land 
to  the  use  of  the  public  as  a  street  it  is  not  necessary  that 
the  strip  should  be  named  as  a  street,  as  such  intention  may 
be  established  in  any  conceivable  way  by  which  it  may  be 
made  manifest  that  it  was  intended  to  set  said  strip  aside 
as  a  public  street.** 

So  far  as  the  public  are  concerned,  unless  the  offer  to 
dedicate  is  withdrawn,  the  street  may  be  opened  and  used 
at  the  discretion  of  the  public  officers,  as  the  public  necessi- 
ties may  require,  and  it  is  not  necessary  to  aa  acceptance 
that  every  street  should  be  forthwith  opened.** 

And  where  the  land  is  platted  as  a  public  park,  and  that 

34-_Wiimetka  v.   Prouty,   107   HI.  37— Guttery  v.  Glenn,  201  IlL  275. 

218;  Eckhart  v.  Irons,  128  HL  568.  88 — ^Ingraham   v.   Brown,   231   HI. 

35 — Chicago  v.  Drezel,  141  HL  89.  256. 

36 — Thompson  v.  Malonej,  199  HI.  39 — ^Angosta  v.  Tyner,  197  IlL  242. 
276. 
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the  inhabitants  of  the  village  actually  enjoyed  that  use,  in 
such  a  way  and  for  such  a  time,  as  that  the  public  accommo- 
dation and  private  rights  would  be  materially  affected  by 
an  interruption  of  their  enjoyment,  it  is  sufficient  that  the 
owner  assented  to  its  use  as  a  public  park.** 

In  a  certain  case  it  was  contended  that  a  strip  of  land 
in  a  plat  was  not  dedicated  to  the  municipality  as  an  alley 
because  the  said  strip  was  not  marked  or  designated  upon 
the  plat  as  an  alley ;  but  it  was  replied  by  the  court  that  it 
was  clear  from  the  plat  that  the  strip,  though  not  marked 
as  such  on  the  plat  by  the  word  *' alley  *'  was  intended  by 
the  plattor  to  be  dedicated  to  the  municipality  as  an  alley. 
The  plat  showed  the  strip  to  be  16  feet  wide  and  the  street 
lines  where  they  intersected  said  strip  did  not  cross  the 
said  strip — that  is,  the  strip  at  each  street  intersection  is 
left  open  and  connects  directly  with  the  streets  so  that 
travel  can  pass  from  either  of  the  three  streets  of  the  said 
lubdivision  without  crossing  any  line  or  lines  upon  said 
>lat  which  would  indicate  an  intention  on  the  part  of  the 
plattor  to  connect  said  strip  with  each  of  the  street  inter- 
sections in  said  plat  and  to  indicate  that  the  strip  had  been 
left  open  as  an  alley  as  plainly  as  though  the  strip  with  the 
word  *' alley"  upon  the  plat. 

It  is  said  that  in  numerous  cases  in  the  Supreme  Court 
it  has  been  held  that  in  order  to  show  an  intention  to  ded- 
icate a  strip  of  land  for  the  use  of  the  public  as  a  street  it 
is  not  essential  that  the  strip  be  designated  upon  the  plat 
as  a  street,  if,  upon  consideration  of  the  entire  plat,  there 
is  manifested  an  intention  to  dedicate  a  strip  as  a  street. 
A  survey  and  plat  alone  are  sufficient  to  establish  a  ded- 
ication, if  it  is  evident  from  the  face  of  the  plat  that  it  was 
the  intention  of  the  proprietor  to  set  apart  certain  grounds 
for  public  use." 

Acquiescence,  with  knowledge  of  use  by  the  public,  with- 

40 — Maywood  Co.  v.  Maywood,  X18  41 — ^Kimball   v.    Chicago,    253    111. 

IlL  61.  105;   Thompson  v.  Malonej,  199  Ut 
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out  objection,  is  not  conclusive  evidence  of  a  dedication, 
for  it  may  be  rebutted.  The  owner  might  show  any  act 
which  would  overcome  the  presumption .« 

The  voluntary  use  of  a  way  by  the  public,  and  the  assent 
of  the  owner  of  the  soil,  may  not  of  itself  be  sufficient  to 
make  it  a  public  highway,  and  impose  upon  the  proper 
public  authorities  the  duty  of  repair;  but  when  they  are 
connected  with  proof  of  its  actual  recognition  and  repair 
by  the  proper  public  authorities,  and  the  whole  facts  go  to 
the  jury,  they  might  be  warranted  in  finding  from  such 
use  by  the  public,  acquiescence  of  the  owner,  and  recogni- 
tion and  repair  by  the  proper  authorities,  that  the  way  is 
a  public  highway  in  the  full  sense  of  that  term.** 

Whether  there  was  an  intention  to  dedicate  J^  to  be  de- 
termined upon  the  consideration  of  the  evidence  of  the  land 
owner  as  to  his  intention  together  with  his  acts  and  con- 
duct. His  testimony  as  to  his  intention  will  not  prevail 
against  unequivocal  acts  and  conduct,  inconsistent  with  his 
intent  as  testified  to,  if  the  public  rely  and  act  on  his  acts. 
The  public  may  rely  on  that  which  the  owner  has  done  as 
indicating  his  intent,  and  if  his  conduct  has  been  such  as  to 
lead  an  ordinarily  discreet  and  thoughtful  man  to  infer 
an  intention  to  make  a  dedication,  and  the  public  rely  on 
such  acts  as  a  dedication  and  accept  the  same  for  public 
use,  and  use  it  as  a  public  road  the  dedication  becomes  com- 
plete and  cannot  be  recalled  by  the  owner.** 

§  1746.  Dedication  Established  by  Prescription— Dedica- 
tion may  be  established  by  proof  of  a  use  by  the  public, 
with  the  acquiescence  of  the  owner,  for  a  period  of  twenty 
years,  and,  according  to  some  authorities,  by  even  a  less 
period.  A  setting  out  of  land  by  the  owner  for  a  highway, 
evidenced  by  such  acts  as  show  a  clear  intent  on  his  part  to 

276;  Smith  v.  Flora,  64  111.  93;  God-  43— Alvord  v.  Ashley,  17  111.  363. 

frey  v.  Alton,  12  111.  29;   Ingraham  44--Seid8chlag  v.  Antioch,  207  HI. 

V.  Brown,  231  HI.  256.  280. 
42— Kyle  y.  Logan,  87  m.  64. 
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dedicate  it,  and  an  acceptance  thereof  by  the  public  and  a 
user  thereof  for  highway  purposes,  will  amount  to  a  com- 
plete dedication,  binding  on  all  parties.  When  there  ih  a 
question  of  dedication,  and  the  acts  of  the  owner  are  shown, 
the  question  whether  he  intended  to  dedicate  the  property 
for  the  purposes  of  a  highway,  is  one  of  fact,  which  must  be 
answered  by  the  jury,  from  the  evidence,  and  not  by  the 
court,  and  this  is  particularly  true  where  there  is  a  con- 
flict of  evidence  as  to  what  the  acts  of  the  owner  were,  and 
when  such  acts  occurred.** 

But  in  order  to  justify  a  claim  that  the  title  to  land  has 
been  divested  by  dedication,  the  proof  should  be  very  sat- 
isfactory, either  of  an  actual  intention  to  dedicate,  or  of 
such  acts  and  declarations  as  should  equitably  estop  the 
owner  from  denying  such  intention.  The  intention  of  the 
party  must  govern  as  to  a  dedication,  and  if  of  a  public 
highway,  it  must  be  by  the  owner  of  the  title  to  the  ground. 
The  owner  of  the  land  must  do  some  act,  or  suffer  some 
act  to  be  done,  from  which  it  can  fairly  be  inferred  he  in- 
tended a  dedication  to  the  public. 

§1747.  Presumptive  Eight  Not  Conclusive— The  pre- 
sumption arising  from  the  use  for  twenty  years  is  not,  how- 
ever, conclusive.  It  may  be  rebutted  by  showing  facts  to 
overcome  the  prestmiption.** 

To  make  a  sufficient  dedication  the  owner  of  the  soil  must 
devote  the  right  of  way  to  public  use,  and  it  must  be  ac- 
cepted and  appropriated  by  the  public  to  that  use  by  travel, 
and  a  recognition  as  a  public  highway  by  the  proper  au- 
thorities, by  repairs  or  otherwise.  When  a  dedication  is 
relied  upon  to  establish  the  right,  the  acts  of  both  the  donor 
and  the  public  authorities  should  be  unequivocal  and  sat- 
isfactory of  a  design  to  dedicate  on  the  one  part  and  an 
acceptance  and  appropriation  on  the  other.*'' 

45 — ^Maltman  v.  Chicago,  M.  ft  St.  46 — Peyton  v.  Shaw,  15  111.  App. 

P.  B.  K.  Co.,  41  ni.  App.  229;  Pey-      192. 
ton  V.  Shaw,  15  HI.  App.  192.  47— Grube  v.  Nichols,  36  HL  92. 
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In  order  to  justify  the  holding  that  the  title  has  been 
divested  by  dedication  the  proof  should  be  very  satisfac- 
tory, either  of  an  actual  intention  to  dedicate,  or  of  such 
acts  or  declarations  as  should  equitably  estop  the  owner 
from  denying  such  intention.  So  where  ditches  were  dug 
and  the  street  thrown  open  without  the  knowledge  of  the 
owner  while  he  was  out  of  the  State,  and  he  could  not 
prevent  the  public  from  using  the  road,  it  was  held  that  he 
was  not  estopped  from  denying  a  dedication.** 

And  where  the  record  fails  to  show  that  clear  and  satis- 
factory evidence  of  an  intention  on  the  part  of  an  owner 
to  dedicate  the  land  to  a  public  use  that  the  authorities  re- 
quire, no  dedication  will  be  presumed.  So  where  the  owner 
set  his  fence  one  rod  within  the  line  of  his  land,  but  testifies 
that  when  he  did  so  it  was  with  no  intention  to  dedicate  it 
to  the  public  for  a  road,  but  it  was  for  a  temporary  pur- 
pose, it  was  held  that  such  act  did  not  amount  to  a  dedica- 
tion,** 

The  vital  and  controlling  principle  in  a  common  law  ded- 
ication is  the  animus  donandi;  and  where  there  is  no  man- 
ifest intent  on  the  part  of  the  owner  of  the  soil,  either  by 
formal  dedication,  or  by  such  acts  as  should  equitably 
estop  him  from  denying  such  intention,  to  donate  the  land  to 
the  use  of  the  public  it  cannot  be  said  there  was  a  valid  ded- 
ication. A  dedication  is  not  an  act  of  omission  to  assert 
a  right,  but  it  is  the  affirmative  act  of  the  donor,  resulting 
from  an  action,  and  not  a  passive  condition  of  the  owner 's 
mind  on  the  subject.  A  mere  non-assertion  of  a  right  does 
not  establish  a  dedication,  unless  circumstances  establish 
the  purpose  or  intention  to  donate  the  use  to  the  public. 

In  order  to  establish  a  way  by  prescription,  the  use  and 
enjoyment  of  what  is  claimed  must  have  been  adverse,  un- 
der a  claim  of  right,  exclusive,  continuous,  uninterrupted, 
and  which  the  knowledge  and  acquiescence  of  the  owner  of 
the  land,  in  or  over  which  the  easement  is  claimed.    Where 

4S— Kelly  y.  Chicago,  48  HI.  888.  49— Mdntyre  t.  Story,  80  HL  127. 
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the  use  is  by  mere  permission,  only  and  not  adverse,  there 
is  no  basis  upon  which  a  right  of  way  by  prescription  can 
rest. 

Where  there  has  been  a  user  of  a  highway  for  a  prescribed 
statutory  period,  a  presumption  arises  from  such  user, 
that  there  has  been  a  grant  of  a  highway.  This  presump- 
tion may,  however,  be  rebutted  by  testimony.  And  such 
presumption  is  rebutted  when  it  is  shown  that  the  grant 
was  a  grant  of  a  private  and  not  of  a  public  alley.  A  mere 
permissive  use  of  a  way  laid  out  as  a  private  alley  will  not, 
of  itself,  transform  it  into  a  public  alley;  no  matter  how 
long  this  permissive  use  by  the  public  has  continued,  in  or- 
der to  constitute  a  public  alley  there  must  be  a  dedication 
and  an  acceptance  thereof  by  the  public  authorities.** 

§1748.  Equitable  Estoppel  Against  the  Public— It  is 
well  settled  that  the  Statute  of  Limitations  does  not  run 
against  a  municipal  corporation  in  respect  to  property  held 
for  public  use.  Municipal  authorities  cannot  grant  a  street 
for  any  purpose  inconsistent  with  the  public  use.  In  the 
cases  sustaining  the  right  of  one  who  has  trespassed  upon 
a  public  street  to  retain  the  possession  so  taken  there  has 
been  some  element  other  than  the  mere  possession  by  which 
his  right  was  sustained ;  and  the  conditions  have  been  such 
that  it  was  necessary  to  estop  the  municipality  to  prevent 
an  injustice  or  wrong.  The  doctrine  of  equitable  estoppel 
may  be  applied  to  municipal  corporations  where  justice  and 
right  may  require  it;  but  where  there  are  no  permanent 
improvements  on  the  part  of  the  street  taken  but  only  a  few 
rose  bushes  and  a  cherry  tree,  it  was  held  that  the  tres- 
passer, although  he  had  had  possession  for  more  than 
twenty  years,  suffered  no  substantial  injury,  and  he  was 
not  entitled  to  an  injunction  restraining  the  municipality 
from  taking  possession  of  the  strip  of  land.*^ 

There  is  a  conflict  among  the  authorities  whether  the 

50 — Chicago    ▼.    Borden,    190    111.  51 — Sullivan  v.   Tichenor,   179   111. 

430.  97. 
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rights  of  a  municipality  or  of  the  public  may  be  lost  by  non- 
user,  adverse  possession.  There  are  cases  which  hold  that 
the  public  may  lose  their  right  to  streets  or  public  places 
by  long  continued  adverse  possession  by  private  individ- 
uals; and  the  principle  of  estoppel  in  pais  is  applied  in 
such  cases,  as  this  leaves  the  courts  to  decide  the  question, 
not  by  mere  lapse  of  time,  but  by  all  the  circumstances  of 
the  case,  to  hold  the  public  estopped  or  not,  as  right  and 
justice  may  appear." 

So  where  expensive  structures  have  been  erected  upon  the 
premises  claimed  by  the  municipality  as  public  property,  by 
the  permission  of  the  public  authorities,  the  doctrine  of 
estoppel  in  pais  should  be  applied." 

Where  the  public  authorities  have  for  a  long  space  of 
time  withheld  asserting  authority  over  streets,  and  private 
parties  have  been,  by  the  acts  of  those  representing  the  pub- 
lic, induced  to  believe  the  street  to  be  abandoned  by  the 
public,  and  on  the  faith  of  that  belief,  and  with  the  ac- 
quiescence of  those  representing  the  public,  they  have  placed 
themselves,  by  making  structures  or  improvements  in  the 
street,  in  a  situation  where  they  must  suffer  great  pe- 
cuniary loss  if  thereafter  those  representing  the  public  be 
allowed  to  allege  that  the  street  is  not  abandoned,  the  doc- 
trine of  equitable  estoppel  may  be  applied  against  such  pub- 
lic authorities.** 

In  order  to  create  an  equitable  estoppel  as  against  the 
public  something  more  than  the  mere  possession  of  the 
street  on  the  part  of  private  parties  must  be  shown." 

So  a  maple  tree,  a  vine,  a  few  shrubs  and  an  inexpensive 
fence  are  not  such  improvements  as  will  prevent  the  mu- 
nicipality from  recovering  possession  of  a  portion  of  a 
street  by  way  of  estoppel." 

52~Chicago,  R.  I.  &  P.  B.  B.  Co.      v.  Joliet,  79  HL  26;   Lee  y.  Mound 

V.  Joliet,  79  HI.  25.  Station,    118    111.    304;    Winnetka   v. 

53— Chicago   &  N.  W.  By.   Co.   v.      Prouty,  107  HI.  218. 

People,  91  HL  251.  55— Shirk  v.  Chicago,  195  HI.  298. 

54— Chicago,  B.  I.  &  P.  B.  B.  Co.          56— Dekalb  v.  Luney,  193  DL  185. 
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Where  a  party  leases  a  portion  of  a  street  from  a  city 
he  is  estopped  from  denying  that  the  portion  so  leased  is 
a  pnblic  street,  although  he  may  have  erected  expensive 
structures  upon  it.*^ 

§  1749.  Vacation  of  the  Entire  Plat  by  Owner— Statute 
— ^**  Any  such  plat  may  be  vacated  by  the  owner  of  the  prem- 
ises at  any  time  before  the  sale  of  any  lot  therein  by  a  writ- 
ten instrument  declaring  the  same  to  be  vacated,  executed, 
acknowledged  or  proved  and  recorded  in  like  manner  as 
deeds  of  lands ;  which  declaration  being  duly  recorded  shall 
operate  to  destroy  the  force  and  effect  of  the  tecord  of  the 
plat  so  vacated,  and  to  divest  all  public  rights  in  the  streets, 
alleys  and  public  grounds,  and  all  dedications  laid  out  or 
described  in  such  plat.  When  lots  have  been  sold  the  plat 
may  be  vacated  in  the  manner  herein  provided  by  all  the 
owners  of  the  lots  in  such  plat  joining  in  the  execution  of 
such  writing. "  *• 

The  conditions  prescribed  for  the  vacation  of  a  plat  by 
the  owner  are,  simply,  first,  that  the  vacation  shall  be  before 
any  lots  are  sold,  and,  second,  if  any  lots  are  sold  all  the 
owners  of  lots  in  such  plat  shall  join  in  the  deed  of  vacation. 
An  attempted  vacation  of  a  portion  of  a  plat,  including 
streets  and  alleys,  by  a  party  platting  the  same  or  his 
grantee,  has  no  effect,  where  prior  thereto,  the  original 
owner  has  sold  lots  in  the  subdivision,  unless  his  vendee 
also  join  in  the  vacation.*^ 

Since  the  foregoing  was  written,  on  February  20,  1918, 
there  was  filed  in  the  Supreme  Court  in  the  case  of  Illinois 
Western  Electric  Co.  v.  Town  of  Cicero,  282  HI.  468,  an 
opinion  which  seems  to  be  at  variance  with  a  number  of 
decisions  previously  rendered;  in  order  that  its  force  may 
be  appreciated  liberal  extracts  must  be  taken  from  the 
opinion. 

''This  is  an  appeal  taken  by  the  town  of  Cicero  from  a 

57— Eisendraih  y.  Ghieago,  192  lU  58 — Sec  6,  Gh.  109,  B.  S. 

320.  59— Lee  v.  Harris,  206  BL  428. 
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decree  of  the  Circuit  Court  of  Cook  County  enjoining  said 
town  from  improving  with  pavement  and  combination  curb 
and  gutter  a  portion  of  a  street  in  said  town  known  as  Twen* 
ty-second  Place.  The  bill  was  filed  by  the  appellee,  the 
Illinois  Western  Electric  Company,  against  the  town  of 
Cicero  and  the  R,  F.  Conway  Company,  which  company  had 
contracted  to  do  the  work,  and  the  hearing  was  had  on  the 
bill,  answer  and  an  agreed  statement  of  facts. 

' '  The  agreed  facts  set  up  in  the  decree  are  substantially 
as  follows:  March  16,  1904,  Edgar  A.  White,  being  the 
owner  in  fee  simple  of  the  northwest  quarter  of  the  north- 
east quarter  of  the  northeast  quarter  of  section  28  of  town- 
ship 39  north,  range  13  east  of  the  third  principal  meridian 
in  said  town  of  Cicero,  platted  said  premises  into  blocks 
and  lots  and  showing  on  said  plat  certain  streets  and  alleys, 
which  plat  was  filed  in  the  recorder's  office  of  Cook  County. 
September  23, 1908,  White  and  wife  conveyed  all  the  prop- 
erty shown  on  the  plat  to  William  P.  Sidley,  who  there- 
after while  the  owner  of  all  the  property  embraced  in  the 
plat,  caused  a  plat  to  be  made  and  recorded,  changing  the 
width  of  certain  of  the  lots  shown  in  the  White  plat,  but  in 
no  other  way  affecting  or  changing  the  former  plat.  Jan- 
uary 23,  1915,  Sidley  and  wife  conveyed  to  the  Western 
Electric  Company  all  the  premises  embraced  in  the  afore- 
mentioned plats,  which  company  on  January  25, 1915,  being 
the  sole  owner  of  the  premises,  executed  a  deed  of  vacation 
of  the  premises  shown  by  the  White  and  Sidley  plats  and 
filed  the  same  for  record  in  the  recorder's  office  of  Cook 
County  March  27,  1915.  November  18,  1915,  the  name  of 
the  Western  Electric  Company  was  changed  to  the  Illinois 
Western  Electric  Company,  the  present  name  of  the  ap- 
pellee corporation.  April  21,  1916,  appellant,  the  town  of 
Cicero,  filed  its  petition  in  the  County  Court  of  Cook  County 
for  the  purpose  of  levying  a  special  assessment  to  pay  the 
cost  of  improving  with  a  pavement  and  combination  curb 
and  gutter  a  portion  of  West  Twenty-second  place  or  street. 
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together  with  other  streets  not  here  included.  The  petition 
showed  the  appellee  as  the  owner  of  all  the  lots  abutting 
the  portion  of  Twenty-second  place  between  South  Forty- 
niiith  avenue  and  South  Fiftieth  avenue,  being  the  portion 
of  the  street  here  involved,  and  asked  that  the  same  be 
assessed  for  said  improvement.  A  hearing  was  had  on  the 
petition  and  a  judgment  of  confirmation  was  entered  against 
said  property  for  making  said  improvement.  March  2, 
1917,  appellant  contracted  for  making  said  improvement 
with  R.  F.  Conway  &  Company,  which  company,  on  May  2, 
1917,  entered  upon  the  street  and  excavated  about  980  feet 
thereof  for  the  purpose  of  installing  a  curb  and  gutter,  at 
a  cost  to  the  company  of  about  $700.  It  also  appears  that 
subsequent  to  the  filing  of  the  White  plat  of  the  premises 
involved,  and  prior  to  the  filing  of  the  deed  of  vacation  by 
the  appellee  declaring  said  street  to  be  vacated,  there  had 
been  installed  in  said  street  as  public  improvements  and 
paid  for  by  special  assessments  upon  the  property  abutting 
the  street,  water  pipes  in  1905,  which  are  now  a  system  of 
water  pipes  in  the  town  of  Cicero ;  a  tile-pipe  sewer  in  1905, 
which  forms  a  part  of  a  system  of  sewers  in  the  town  of 
Cicero ;  water  service  pipes  in  1907 ;  tile  house  drains  and 
house  connections  in  1908;  cement  sidewalks  on  both  sides 
of  Twenty-second  place.  The  White  plat  embraced  the 
premises  now  owned  by  the  appellee,  consisting  of  two 
blocks  divided  into  lots.  The  blocks  are  bounded  by  River- 
side parkway  on  the  north,  South  Forty-ninth  avenue  on  the 
east.  Twenty-third  street  on  the  south  and  South  Fiftieth 
avenue  on  the  west.  The  two  blocks  are  separated  by  West 
Twenty-second  place,  a  street  running  east  and  west  and 
which  is  the  street  here  in  controversy.  It  is  agreed  that 
all  the  streets  surrounding  the  two  blocks  were  fully  im- 
proved, except  that  one  was  not  paved  prior  to  January  25, 
1915,  the  date  the  instrument  vacating  the  plat  was  filed; 
that  West  Twenty-second  place  (the  street  here  involved) 
had  for  ten  years  prior  to  the  filing  of  the  bill  of  complaint 
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• 

by  appellee  been  traveled  to  some  extent  by  the  general 
public  and  that  Twenty-second  place  was  paved  from  South 
Fiftieth  avenue  (the  street  bounding  on  the  west  the  prop- 
erty shown  by  the  plats)  to  the  west  line  of  the  town  of 
Cicero,  a  distance  of  about  one  and  a  half  miles. 

"It  is  the  contention  of  the  appellant,  the  town  of  Cicero, 
that  prior  to  January  25,  1915,  when  the  appellee  filed  in 
the  recorder's  oflSce  of  Cook  County  a  written  instrument 
vacating  the  plats  of  the  premises  then  of  record,  there  had 
been  a  complete  acceptance  of  West  Twenty-second  place  by 
the  town  of  Cicero  and  by  the  public  and  under  the  law  ap- 
pellee, although,  the  owner  of  the  property  embraced  in 
said  plat,  could  not  by  any  means  vacate  the  same  and 
thus  deprive  the  public  of  the  use  of  the  streets  therein 
designated,  or,  as  stated  in  his  brief :  *  It  would  be  contrary 
to  public  policy  to  declare  the  street  in  question  the  private 
property  of  the  dedicator  after  the  municipality,  under  the 
statutory  dedication,  had  exercised  its  corporate  power  over 
the  same  by  placing  various  public  improvements  therein, 
under  proper  legal  proceedings,  prior  to  the  attempted  va- 
cation thereof  by  the  owner  of  the  lots.  ^ 

**The  prayer  of  the  bill  was  for,  and  the  relief  granted 
was  an  injunction  to  restrain  the  appellant  and  the  Conway 
Company  from  entering  upon  certain  property  that  had  ^ 
formerly  constituted  West  Twenty-second  place,  between 
South  Forty-ninth  and  South  Fiftieth  avenues,  in  the  town 
of  Cicero,  and  there  construct  a  certain  street  improve- 
ment ;  the  relief  prayed  for  and  granted  did  not  aff ept  any 
of  the  other  streets  in  the  White  and  Sidley  plats,  nor  did 
affect  any  of  the  improvements  previously  constructed  on 
West  Twenty-second  place,  but  the  decree  gave  the  appel- 
lant the  right  to  enter  upon  the  property  at  all  reasonable 
times  for  the  purpose  of  renewing  and  repairing  the  im- 
provements which  had  previously  been  constructed  therein. 
The  sole  question,  therefore,  is  the  right  of  the  appellee  to 
stop  the  construction  of  the  proposed  new  street  improve- 
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ment  upon  what  was  formerly  West  Twenty-second  place 
after  the  statutory  plat  creating  the  street  had  heen  duly 
vacated,  notwithstanding  the  fact  that  the  municipality  had 
accepted  the  plat  by  constructing  in  the  street  various  public 
improvements  and  notwithstanding  the  public  had  used  the 
street  for  some  extent  for  some  ten  years/*  The  court  then 
cites  sections  6  and  7  of  chapter  109  R.  S.  in  regard  to  the 
vacation  of  plats,  which  are  cited  herein  and  then  proceeds : 
* '  Appellee,  at  the  time  it  filed  its  instrument  of  vacation  in 
the  office  of  the  recorder  of  deeds,  was  the  owner  of  all  the 
premises  in  the  White  and  Sidley  plats,  and  the  effect  of  its 
action  is  controlled  by  the  provisions  of  section  6  above  set 
out.  That  section  in  clear,  explicit  and  unequivocal  terms, 
provides  that  when  the  owner  of  all  the  premises  embraced 
in  a  plat  of  record  desires  to  vacate  the  same  he  may  do  so 
in  the  manner  there  provided  and  the  vacation  of  such  plat 
shall  operate  *To  divest  all  public  rights  in  the  streets, 
alleys  and  public  grounds. ' 

*  *  Section  6  is  applicable  to  and  controlling  of  the  vacation 
here  involved.  It  plainly  defines  the  manner  of  vacating  a 
plat  by  the  owner  or  owners  of  the  premises  embraced  there- 
in and  makes  no  mention  of  any  concurrent  action  on  the 
part  of  the  municipality.  Appellant  insists  that  the  city 
^  had  accepted  the  dedication  of  the  street  shown  by  the  plat 
and  that  the  public  had  secured  rights  therein  before  the 
attempted  vacation,  and  that  these  rights  of  the  public  could 
not  be  divested.  Section  6  answers  this  by  expressly  stat- 
ing tluit  a  vacation  of  a  plat  does  *  divest  all  public  rights 
in  the  streets.*  Only  rights  once  vested  can  be  divested. 
NothiQg  can  be  plainer  than  this  provision  and  no  argument 
could  make  it  plainer.  There  is  no  need  or  occasion  for  con- 
struction. *  * 

The  court  then  cites  a  number  of  cases  in  which  the  con- 
struction of  section  7  was  involved,  and  then  continues : 

**We  find  nothing  in  the  cases  called  to  our  attention 
which  is  controlling  of  the  question  presented  in  this  case  or 
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which  construes  or  explains  the  meaning  of  section  6,  which 
as  said  before^  to  ns  seems  plain.  We  have  referred  to 
sueh  authorities  because  they  are  much  relied  upon  and  dis- 
cussed in  briefs  of  counsel,  and  for  the  further  reason  that 
they  or  some  of  them  treat  of  section  6  in  connection  with 
section  7,  which  was  the  controlling  section  in  each  of  these 
cases. 

^^  Appellant  insists  that  the  eifect  and  meaning  we  have 
given  to  section  6  is  contrary  to  public  policy,  because  it 
would  permit  the  removal  of  public  improvements  now  in 
said  street.  As  we  have  before  said,  the  language  of  the 
statute  is  not  ambiguous  and  is  not  open  to  construction. 
In  plain  terms  it  says  the  instrument  of  vacation  shall  op- 
erate to  destroy  the  force  and  effect  of  the  plat  *and  to 
divest  all  public  rights  in  the  streets,  alleylk  and  public 
grounds,  and  all  dedications  laid  out  or  desc^ilbed  in  such 
{^at: '  A  court  canupt  say  that  the  legislature  did  not  mean 
what  in  plain  jlanguf^e  it  said  was  its  intention. .  It  is  not 
claimed  giving^  section  6  the  effect  we  have  given  it  would 
violate  any  constitutional  provision.  If  the  enforcement 
of  the  statute  results  in  evil  C9nsequences  the  remedy  must 
be  in  the  legislature.*' ^ 

Substantially  the  same  principle  was  held  in  the  case  of 
Corbin  v.  Baltimore  &  0.  COiicago  Terminal  B.  E.  Co.,  285 
HI.  439. 

The  decree  of  the  Circuit  Court  of  Cook  County  having 
Jbeen  adverse  to  the  Town  of  Cicero,  and  the  uncertainty 
of  tibe  decision  of  the  Supreme  Court  in  the  case,  and  the 
disastrous  results  which  might  result  to  municipalities  in 
base  the  decree  of  the  Circuit  Court  should  be  sustained, 
doubtless  induced  the  General  Assembly  to  take  action  in 
the  matter.  On  June  22,  1917,  the  following  amendment 
was  adopted  to  section  6,  aforesaid ;  it  undoubtedly  enables 

•  ^e-^Lee  ▼.  Harris,  206'  HL  428  ;- 
Illinois  Western  Electric  Co.  v.  Town 
of  OceM,  282  HL  468. 
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municipalities  to  protect  themselves  against  the  divestnre 
of  improvements  which  might  be  placed  on  such  streets  and 
highways  before  the  vacation  thereof:  **Any  such  plat  may 
be  vacated  by  the  owner  of  the  premises  at  any  time  before 
the  sale  of  any  lot  therein,  by  a  written  instrument,  to  which 
a  copy  of  such  plat  shall  be  attached,  declaring  the  same 
to  be  vacated.  Such  instrument  shall  be  approved  by  the 
city  council  or  village  or  county  board  (as  the  case  may  be) 
in  like  manner  as  plats  of  subdivisions.  Such  council,  or 
board  may  reject  such  instrument  which  abridges  or  de- 
stroys any  public  right  in  any  of  its  streets  or  alleys.  Such 
instrument  shall  be  executed,  acknowledged  or  proved,  and 
recorded  in  like  manner  as  plats  of  subdivisions,  and  being 
duly  recorded  shall  operate  to  destroy  the  force  and  effect 
of  the  record  of  the  plat  so  vacated,  and  to  divest  all  public 
rights  in  the  streets,  alleys  and  public  grounds,  and  ded- 
ications laid  out  or  described  in  such  plat.  When  lots  have 
been  sold,  the  plat  may  be  vacated  in  the  manner  herein 
provided  by  all  the  owners  of  lots  in  such  plat  joining  in  the 
execution  of  such  writing.  * '  ®* 

Where  the  statute  provides  that  the  proprietors  of  platted 
tracts  may  vacate  the  entire  tract,  or  any  portion  thereof, 
at  any  time  before  the  sale  of  a  single  lot  therein,  and 
after  the  sale  of  a  lot  or  lots  therein,  the  vacation  may  be 
had  by  all  the  owners  of  lots  therein  joining  with  the  pro- 
prietor in  the  vacation,  such  provision  does  not  authorize 
the  proprietor,  after  he  has  sold  a  portion  of  the  property, 
to  vacate  a  portion  of  the  plat  without  the  parties  to  whom 
he  has  sold  lots  therein  joining  in  such  vacation,  although 
the  part  of  the  plat  proposed  to  be  vacated  is  not  connected 
with  the  lots  sold,  except  by  cross  streets.  The  owners  of 
the  lots  sold  have  an  interest  in  keeping  the  public  ways, 
shown  on  the  plat,  open,  and  it  is  presumed  that  such  public 
ways  give  an  added  value  to  all  the  lots  on  the  plat.  It  is 
fair  to  presume  that  the  purchaser  of  a  lot  paid  an  addi- 

61— -LawB  of  1917,  p.  642. 
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tional  value  for  his  lot  on  that  account,  and  the  party  mak- 
ing the  plat  ought  not,  therefore,  to  be  permitted  to  take 
away  such  added  value  by  revoking  part  of  his  dedication, 
without  the  consent  of  his  vendees. 

And  if  the  proprietor  attempts  to  vacate  a  portion  of  his 
plat,  after  the  sale  of  lots  therein,  such  attempted  vacation 
is  void.** 

The  death  of  the  owner  of  a  common  law  plat  operates 
as  a  revocation  of  the  offer  to  dedicate  the  streets  and 
public  places  described  in  the  plat,  if  such  death  occurs  be- 
fore the  acceptance  thereof  by  the  public.** 

§  1750.  Vacation  of  Part  of  Plat— Statute— ''Any  part  of 
a  plat  may  be  vacated  in  the  manner  provided  in  the  pre- 
ceding section,  and  subject  to  the  conditions  therein  pre- 
scribed :  Provided,  such  vacation  shall  not  abridge  or  de- 
stroy any  of  the  rights  or  privileges  of  other  proprietors 
in  such  plat ;  and  provided,  further,  that  nothing  contained 
in  this  section  shall  authorize  the  closing  or  obstruction  of 
any  public  highway  laid  out  according  to  law.  *  ^  ** 

The  sections  of  the  statute  in  regard  to  the  vacation  of 
a  plat,  or  a  part  of  a  plat,  by  the  owner  or  owners  does  not 
require  the  concurrence  or  joint  action  of  the  city  council  in 
cities  or  boards  of  trustees  in  towns  or  villages,  with  such 
owner  or  owners ;  but  it  allows  him  or  them,  of  his  or  their 
own  volition  alone,  subject  to  the  conditions  and  qualifica- 
tions mentioned  therein,  to  vacate  the  plat  or  part  of  the 
plat  by  his  or  their  deed  of  that  fact.** 

In  vacating  a  part  of  a  plat  the  meaning  of  the  statute  is, 
that  any  part  of  a  plat  may  be  vacated  by  the  owner  of 
such  part  before  any  lots  therein  are  sold,  or,  after  the  lots 
are  sold,  by  all  the  owners  of  such  part  joining  in  the  deed 
of  vacation;  so  it  was  held  that  the  owner  of  certain  lots 

62— Saunders  v.   Chicago,   212   111.  64— Sec  7,  Ch.  109,  R  8. 

206.  65— Littler  v.  Lincoln,  106  111.  353. 

63— Eose  V.  Elizabethtown,  275  DL 
167. 
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in  a  subdivision  might  not  only  vacate  the  subdivision  as 
to  such  lotSi  but  also  the  street  in  front  of  them,  provided 
the  same  had  not  been  accepted  and  used  by  the  public  as  a 
highway.** 

The  vacation  of  a  plat  by  the  owner  has  nothing  to  do 
with  streets  laid  out  by  municipal  authority,  and  it  forms 
no  impediment  to  the  future  laying  out  of  a  street  across 
the  territory  affected — ^it  simply  has  the  effect  of  withdraw- 
ing the  proposed  dedication. 

A  deed  vacating  a  plat,  or  part  of  a  plat,  reciting  that 
the  party  executing  it  is  the  owner  of  all  the  premises 
therein  mentioned,  is,  prima  facie,  evidence  of  that  fact. 
It  is  not  required  that  a  deed  of  vacation  shall  exhibit  the 
title,  nor  recite  how  the  party  executing  it  became  the  sole 
owner.*^ 

Section.  7  of  Chapter  109,  B.  S.,  authorizes  the  vacation 
of  part4if  a  plat  by  the  owner  in  the^^  manner  prescribed  in 
section  6,  provided  the  vacation  does  not  abridge  or  destroy 
the  rights  or  privileges  of  other  proprietors  in  such  plat, 
and  it  is  further  provided  that  nothing  in  the  section  shall 
authorize  closing  or  obstructing  any  public  highway  laid  out 
according'  to  law.  The  owner  of  territory  within  the  part 
of  the  plat  sought  to  be  vacated,  had  authority  to  execute 
a  deed  of  vacation  if  it  did  not  violate  the  rights  of  other 
proprietors  of  the  plat,  and  the  vacation  did  not  close  or 
obstruct  any  public  highway  laid  out  according  to  law. 
The  rights  and  privileges  of  other  proprietors  in  the  plat 
which  the  statute  protects  are  necessarily  legal  rights  and 
privileges,  and  such  parties  cannot,  therefore,  be  affected 
by  the  closing  of  streets  not  adjacent  to  their  property  nor 
directly  affording  access  thereto  and  egress  therefrom.** 

§  1751.  Vacations  of  Streets  and  Highways  by  Public  Au- 
thority--Statute — **No  city  council  of  any  city,  or  board 

66 — Ohieago  Anderson  P.  B.  Co.  ▼.         68 — Sheldon  t.  Bockford  &  I.  Bj. 
Ghieago,  188  m  628.  Co.,  288  HL  676. 

67— liittler  ▼.  Lincoln,  106  HL  853. 
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of  tmstees  of  any  village  or  town,  whether  incorporated 
by  special  act  or  under  any  general  law,  shall  have  power 
to  vacate  or  close  any  street  or  alley,  or  any  portion  of  the 
same,  except  upon  three-fourth  majority  of  all  the  aldermen 
of  the  city  or  trustees  of  the  village  or  town  authorized  by 
law  to  be  elected;  such  vote  to  be  taken  by  ayes  and  nays, 
and  entered  upon  the  records  of  the  council  or  board*  And 
when  property  is  damaged  by  the  vacation  or  closing  of  any 
street  or  alley,  the  same  shall  be  ascertained  as  authorized 
by  law/^** 

An  ordinance  passed  by  the  municipal  authorities  is  void 
if  the  record  fails  to  show  that  it  was  passed  in  accordance 
to  the  provisions  of  the  statute  in  regard  to  the  vacation  of 
streets  and  alleys.^ 

Section  31  of  the  chapter  on  Boads  and  Bridges,  in  regard 
tot^unties  xmder  township  organization,  gives  the  com- 
missioners of  highways  power  to  vacate  any  road  when  pe- 
titioned by  a  number  of  land  owners,  not  less  than  twelve, 
or  two-thirds  of  the  land  owners  residing  in  the  town  within 
two  miles  of  the  road  to  be  vacated.  And  section  35  pro- 
vides that  if  the  petition  is  simply  for  the  vacation  of  the 
road,  and  the  commissioners  or  a  majority  of  them  shall, 
at  such  meeting,  decide  that  the  prayer  of  the  petitioners 
should  be  granted,  they  shall  order  such  road  to  be  vacated ; 
a  copy  of  such  order,  together  with  the  petition,  shall  then 
be  filed  with  the  town  clerk ;  such  order  to  be  so  filed  within 
five  days  after  the  date  of  such  decision.''^^ 

In  counties  not  under  township  organization,  the  com- 
missioners of  highways  are  also  given  powers  to  vacate 
roads  when  petitioned  so  to  do  by  any  number  of  land  own- 
ers, not  less  than  twelve,  residing  in  the  district  and  within, 
three  miles  of  the  road  to  be  vacated." 

The  provision  for  the  filing  of  a  copy  of  the  order  of  vaca-. 


69-rSee.  1,  Ch.  145,  B.  S. 
70— Thomas  t.  Metz,  236  HI  86. 

2  R.  P.— 84 


71--Sec8.  31,  35,  Gh.  121,  B.  S. 
72— See.  203,  Gh.  121,  B.  S. 
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tion  and  petition  is  similar  to  section  35  ante,  except  that  it 
must  be  filed  with  the  district  clerk." 

The  right  to  vacate  a  street  is  to  be  exercised  only  when 
the  municipal  authorities,  in  the  exercise  of  their  discretion, 
determine  that  the  street  is  no  longer  required  for  the  public 
use  or  convenience.  The  grant  of  power  to  municipal  au- 
thorities to  vacate  streets  and  highways  is  to  be  construed 
in  view  of  the  purpose  for  which  the  municipality  is  in- 
vested with  the  control  of  its  streets  and  public  grounds. 
The  municipality  in  this  respect  is  a  trustee  for  the  general 
public,  and  holds  them  for  the  use  for  which  they  were 
dedicated ;  so  an  ordinance  to  vacate  a  portion  of  a  street 
for  the  use  of  private  parties,  or  that  private  parties  may 
have  the  use  of  the  portion  vacated  was  held  to  be  ultra 
vires.  Smith  v.  McDowell,  148  111.  51.  The  municipal  au- 
thorities have  no  power  to  grant  to  a  private  person  the 
permanent  use  of  a  street  or  public  grounds,  or  any  portion 
of  it,  for  a  private  use.'* 

But  it  by  no  means  follows  that  an  obstruction  in  a  street 
is  illegal.  Thus  the  necessary  and  temporary  obstruction 
incident  to  the  use  and  repair  of  a  street,  and  the  interrup- 
tion that  may  be  caused  by  the  temporary  depositing  of 
earth  or  other  material  in  improving  the  adjoining  prop- 
erty, must  be  borne  as  a  reasonable  and  necessary  limitation 
of  the  free  and  uninterrupted  right  of  use  by  the  public  of 
such  highways  when  made  under  proper  regulations  and 
reasonable  safeguards.''* 

The  right  of  the  municipal  authorities  to  vacate  a  street 
or  highway  is  not  limited  to  the  fact  that  the  street  so  pro- 
posed to  be  vacated,  was  originally  opened  by  condemnation 
proceedings  in  which  certain  property  owners  were  assessed 
'and  paid  a  large  sum  to  pay  for  the  street  so  taken  in  such 
proceeding.  The  payment  of  a  special  assessment  does  not 
give  the  party  so  paying  a  special  property  right  in  the 

73— Sec.  207,  Ch.  121,  R.  S.  75— Smith    v.    McDowell,    148    HI. 

74__Field  v.  Barling,  149  HI.  556.      51. 
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property  condemned  for  a  street,  and  he  cannot,  on  that 
account,  maintain  a  bill  to  enjoin  the  vacation  of  the  street 
by  the  municipal  authorities.^*^ 

It  can  make  no  difference,  as  to  the  power  of  a  munici- 
pality to  vacate  a  street,  whether  the  fee  remains  in  the 
city,  reverts  to  the  original  dedicator,  or  passes  by  operation 
of  law  to  the  adjoining  owners ;  nor  will  the  fact  that  after 
the  vacation  the  use  of  a  street  passes  to  a  private  individ- 
ual or  corporation  necessarily  render  it  an  exercise  of 
power  for  a  private  and  not  for  a  public  purpose.  The  va- 
cation of  a  street  by  the  city  council  is  not  a  diversion  to 
another  use  of  property  dedicated  for  a  special  purpose ;  the 
city  simply  abandons  the  public  easement  or  right  of  pas- 
sage, leaving  to  the  law  to  determine  in  whom  the  fee  of 
such  street,  and  the  right  to  use  the  same,  reverts ;  and  leav- 
ing the  property  owner  who  claims  to  have  been  specially 
damaged  by  such  vacation,  his  right  of  action  to  recover.*" 

This  statute  has  no  reference  to  a  vacation  of  a  plat  by 
the  owner,  but  relates  exclusively  to  the  vacation  of  streets 
and  alleys  by  municipal  authorities.''' 

The  rule  declared  in  this  State  when  land  is  subdivided 
and  platted  into  lots,  blocks,  streets  and  alleys  as  an  addi- 
tion to  a  city  or  village,  and  the  plat  has  been  recorded  but 
has  not  been  acknowledged  in  the  manner  required  by  the 
statute,  or  otherwise  fails  to  comply  with  the  requirements 
of  the  statute,  is,  that  there  is  no  statutory  dedication  but  a 
common  law  dedication  is  effected,  and  if  the  lots  so  platted 
are  sold,  the  dedication  of  the  streets  and  alleys  showTi  on 
the  plat  is  irrevocable  by  the  proprietor  alone ;  and  the  pur- 
chasers of  the  lots  have  the  right  to  have  the  streets  thrown 
open  for  use  forever.  And  this  principle  is  not  limited  in  its 
application  to  the  single  street  on  which  the  lot  is  situated. 

76— Chicago     v.     Union     Building  78— Littler  v.  Lincoln,  106  111.  353. 

Assn.,  102  HI.  379. 

77 — ^Parker  v.   Catholic  Bishop  of 
Chicago,  41  HI.  App.  74. 
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If  the  owner  of  land  lays  out  and  establishes  a  town,  and 
makes  and  exhibits  a  plat  thereof  with  various  plats  of 
spare  ground  such  as  streets,  alleys,  quays,  etc.,  and  sells 
lots  with  a  clear  reference  to  such  plan,  the  purchasers  of 
the  lots  acquire  as  appurtenant  to  their  lots  every  easement, 
privilege  and  advantage  which  the  plan  represents  as  be- 
longing to  them  as  a  part  of  the  town,  or  to  their  owners  as 
citizens  of  the  town.  And  the  right  thus  passing  to  the 
purchasers  is  not  the  mere  right  that  the  purchasers  may 
use  the  streets  or  other  public  places  according  to  their  ap- 
propriate purpose,  but  a  right  vests  in  the  purchasers  that 
all  persons  whatever,  as  their  occasion  may  require  or  in- 
vite, may  so  use  them. 

In  other  words,  the  sale  and  conveyance  of  lots  in  the 
town,  and  according  to  its  plan,  imply  a  grant  or  covenant 
to  the  purchasers  that  the  streets  and  other  public  places 
indicated  on  the  plat  shall  be  forever  open  for  the  use  of 
the  public  free  from  all  claim  or  interference  by  the  pro- 
prietor inconsistent  with  such  use.'*  '? ' 

In  the  case  of  Saunders  v.  Chicago,  212  IlL  206,  the  right 
of  a  proprietor  to  vacate  a  plat  made  by  him,  under  the  pro- 
visions of  the  act  of  1847,  came  under  consideration.  That 
act  provided  that  such  proprietor  might  ''at  any  time  be- 
fore making  sale  of  any  single  lot  or  lots,  by  executing  a 
writing  and  causing  the  same  to  be  recorded  in  the  office  in 
which  the  plat  or  map  was  recorded,  declare  such  map  or 
plat  to  be  vacated ;  and  the  execution  and  recording  of  such 
writing  shall  operate  to  destroy  the  force  and  effect  of  the 
recording  of  the  plat  or  map  so  vacated,  and  divest  all  pub- 
lic rights  in  the  streets,  alleys,  commons  and  public  grounds 
laid  down  or  described  in  such  plat  or  map ;  and  in  case  any 
single  lot  or  lots  have  been  sold,  the  plat  or  map  may  be 
vacated  as  herein  provided,  by  all  owners  of  the  lots  joining 
in  the  execution  of  the  writing  aforesaid :  Provided,  that  no 

79— SaundeTB  ▼.  Chicago,  212  HI. 
206;  EarU  v.  Chicago,  136  HL  277; 
Boflaell  T.  Umooln,  200  HL  511. 


PLATTuro  Subdivisions  1427 

• 
such  writing  shall  be  recorded  until  the  execution  thereof 

shall  have  been  acknowledged  or  proved  as  is  or  may  be 

required  in  respect  to  deeds.** 

"Any  part  of  a  plat  or  map  of  a  town,  addition  or  sub- 
division may  be  vacated  under  the  provisions  and  subject 
to  the  conditions  herein  contained.  *  *  •* 

The  proprietor  of  a  plat  having  sold  certain  lots  in  the 
subdivision  attempted  to  vacate  a  portion  of  the  plat  by 
signing  and  recording  a  writing  like  that  described  in  the 
statute,  but  in  which  his  vendee  did  not  join,  and  the  ques- 
tion arose  as  to  the  validity  of  such  vacation.  It  is  assumed 
in  the  decision  of  the  case  that  the  plat  was  a  statutory 
subdivision. 

It  was  held  that  the  right  to  vacate  a  plat  or  any  portion 
thereof  was  governed  by  statute  then  in  force,  which  was 
the  said  act  of  1847,  that  neither  the  whole  or  any  part  of 
a  statutory  plat  can  be  vacated  except  in  compliance  with 
the  provisions  of  the  statute  authorizing  plats  or  portions 
of  plats  to  be  vacated,  and  that  a  proprietor  of  a  plat  has  no 
sole  power  of  vacation  after  he  has  invested  others,  as 
owners  of  lots,  with  an  interest  in  the  plat.  But  the  power 
to  vacate  a  plat  under  such  circumstances  resided  jointly  in 
the  proprietor  and  the  owner  of  any  lot  or  lots  in  the  sub- 
division. 

Any  other  construction  would  give  the  proprietor  of  the 
plat  the  sole  right  to  vacate  and  close  up  all  the  streets  and 
any  part  of  the  plat  in  which  he  owned  all  of  the  lots,  with- 
out, regard  to  the  effect  of  such  closing  of  the  streets  and 
alleys  on  the  property  of  those  who  had  bought  lots  from 
the  proprietor  in  the  view  of  and  on  the  faith  of  the  arrange- 
ment or  system  of  streets  and  alleys  as  set  forth  on  the  plat. 
The  true  construction  recognizes  the  interest  and  right  of 
every  lot  owner  in  the  vacation  of  any  of  the  streets  and 
alleys  on  the  plat,  and  requires  that  the  vacation  of  the  plat 
or  a  part  of  the  plat  can  only  be  accomplished  by  the  joint 
action  of  the  proprietor  and  the  owners  of  lots  in  the  plat. 

so—See.  1,  LftWB  1847,  p.  166.  81— See.  8,  Lawe  1847,  p.  166. 
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• 
Lots  are  sold  by  the  proprietor  of  the  plat,  and  purchased 

by  the  purchasers,  in  view  of  the  system  of  streets  and  alleys 

shown  on  the  plat.   The  value  of  a  lot  depends  not  only  from 

the  fact  that  it  abuts  on  a  street,  but  also  from  the  fact  that 

such  street  connects  with  other  streets,  and  such  other 

streets  with  still  other  streets. 

A  lot  has  its  value  in  the  eyes  of  the  proprietor  as  seller 
and  the  intended  purchaser,  in  a  substantial  degree,  on  the 
plan  and  system  of  the  streets  and  alleys.  No  one  would 
purchase  a  lot  in  a  plat  if  the  proprietor  retained  the  right 
to  vacate  all  of  the  plat,  but  the  lot  sold  and  the  street  in 
front  of  it.  If  the  owner  who  has  sold  lots  may  at  his  own 
pleasure  select  the  part  of  the  plat  in  which  no  lots  have 
been  sold  and  vacate  such  parts  of  the  plat  he  may  vacate 
all  parts  of  the  plat  except  what  he  has  sold,  and  that  would 
be  to  hold  that  he  possessed  power  to  vacate  the  whole  of 
the  plat  except  such  portion  which  he  has  sold — ^a  power 
which  section  1  expressly  denies  him. 

One  who  purchases  a  lot  has  an  interest  in  every  part  of 
the  plat  of  which  his  lot  is  a  part,  and,  aside  from  the  plain 
meaning  of  the  act,  it  is  clear  it  could  not  have  been  the 
legislative  intent  that  a  proprietor  should  be  allowed  to 
make  a  plat  of  his  land  showing  thereon  portions  of  the  land 
set  apart  for  the  use  of  the  purchaser  of  lots  and  the  public 
as  public  streets  and  alleys,  and  to  sell  lots  with  reference 
to  such  plat  and  with  reference  to  the  advantages  of  the 
streets  and  alleys  shown  on  the  plat,  and  afterwards,  at 
solely  his  own  pleasure  and  without  the  assent  of  the  per- 
sons to  whom  he  had  sold  lots,  vacate  all  parts  of  the  plat 
in  which  he  had  sold  no  lots,  together  with  all  the  streets 
and  alleys  on  such  part  to  be  vacated,  and  thereby  become 
the  private  owner  of  the  streets  and  alleys  which  he  had 
represented  by  his  plat  were  to  be  kept  open  for  the  public 
use  and  for  the  benefit  of  the  owners  of  lots  in  the  plat.** 

82— Saunders   v.   Chicago,   212   111. 
206. 
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In  the  case  of  Saunders  v.  Chicago,  the  Supreme  Court 
was  called  upon  to  consider  the  cases  of  Littler  v.  Lincoln, 
106  111.  353,  and  Chicago  Pressed  Brick  Co.  v.  Chicago,  138 
111.  628. 

It  was  stated  that  the  statute  of  1847  was  in  force  when 
the  vacation  was  attempted  to  be  made  in  the  Saunders 
case,  but  that  statute  was  repealed  by  the  act  of  1874,  and 
sections  6  and  7  of  that  act  relate  to  the  vacation  of  plats 
and  parts  of  plats.  These  two  sections  were  in  force  when 
the  plats  were  made  involved  in  Little  and  Pressed  Brick 
Co.  cases.  In  these  cases  section  6  and  7  aforesaid  were 
construed  to  authorize  a  part  of  a  plat  to  be  vacated  by  the 
owner  of  the  plat,  if  the  owner  was  the  proprietor  of  all  the 
lots  in  the  part  of  the  plat  proposed  to  be  vacated.  The 
phraseology  of  sections  6  and  7  of  the  act  of  1874  and  sec- 
tions 1  and  3  of  the  act  of  1847  is  not  the  same.  The  right 
of  a  proprietor  to  vacate  a  part  of  a  plat  under  the  pro- 
visions of  the  act  of  1847  was  not  involved  in  those  cases  or 
either  of  them. 

There  was  a  dissenting  opinion  filed  by  three  of  the 
judges  of  the  Supreme  Court  to  the  decision  in  the  Saun- 
ders case,  and  it  might  be  well  to  refer  thereto;  it  is  said 
that  in  the  case  of  Littler  v.  Lincoln,  106  111.  353,  it  was  de- 
cided that  any  part  of  a  statutory  plat  might  be  vacated 
by  the  owner  before  the  sale  of  any  lot  in  the  part  vacated 
and  without  the  joint  concurrence  of  the  municipal  author- 
ities subject  only  to  the  restrictions  mentioned  in  the  stat- 
ute then  in  force.  That  decision  was  followed  and  con- 
firmed in  the  case  of  Chicago  Pressed  Brick  Co.  v.  Chicago, 
138  111.  628.  **As  we  understand  it,  the  opinion  of  the  court 
in  this  case  does  not  question  the  correctness  of  those  de- 
cisions, but  takes  a  contrary  position  on  the  ground  that 
the  phraseology  of  the  act  of  1874  is  not  the  same  as  that 
of  the  act  of  1847.  No  difference  whatever  is  pointed  out, 
and  clearly  there  is  none  which  would  justify  a  different 
interpretation  of  the  two  acts.    It  is  true  that  precisely  the 
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same  words  are  not  used  in  each ;  but  the  only  difference  is 
that  under  the  act  of  1874  the  right  of  the  proprietor  is  more 
limited  than  in  the  previous  act.  Each  provides  for  the 
vacation  of  a  part  of  the  plat,  and  the  only  difference  is 
that  the  act  of  1874  restricts,  to  some  extent,  the  right  of 
the  owner  to  make  the  vacation,  by  two  provisos.  Instead 
of  enlarging  the  right  of  the  owner  to  vacate  a  part  of  the 
plat  before  the  sale  of  any  lot  in  such  part,  the  act  of  1874 
purports  to  limit  such  right  by  provisions  that  the  vacation 
shall  not  abridge  or  destroy  any  rights  or  privileges  of 
other  proprietors  in  the  plat,  and  that  act  shall  not  au- 
thorize the  closing  or  obstruction  of  any  highway  laid  out 
according  to  law.  The  only  difference,  therefore,  between 
the  two  acts  is  against  the  conclusion  reached  in  this 
case.*'** 

This  Saunders  case  is  one  of  recent  determination  and 
the  opinions  give  evidence  that  it  received  careful  atten- 
tion at  the  hands  of  the  court,  and  bfeing  the  last  deliverance 
of  the  court  it  may  properly  be  considered  as  determining 
the  state  of  the  law  on  this  subject  notwithstanding  its  ap- 
parent conflict  with  the  former  decisions  of  the  court. 

§  1752.  General  Rule  in  Regard  to  Vacating  Streets  and 
Highways — ^From  a  consideration  of  the  foregoing  statutes, 
and  the  decisions  of  the  courts  in  regard  thereto,  a  gen- 
eral rule  in  regard  to  the  vacation  of  streets  and  highways 
may  be  stated  as  follows:  (1)  Where  the  question  arises 
between  the  public  authorities  and  private  persons  it  would 
seem  that  such  public  authorities  may  legitlly  vacate  such 
streets  and  highways  when  they  are  no  longer  needed  for 
a  public  purpose,  and  the  adjoining  owner  may  not  object 
unless  he  has  suffered  some  injury  peculiar  to  himself,  such 
as  being  deprived  of  access  to  his  lot.  (2)  But  such  public 
authorities  may  not  vacate  a  street  or  highway  simply  to 
favor  a  single  individual  or  to  accomplish  a  private  pur- 

83— Saunders  ▼.  Chicago,  212  HL 
206. 
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pose.  (3)  An  original  proprietor  may  vacate  a  street  in  a 
subdivision  made  by  him,  if  he  does  so  before  he  has  sold 
any  lots  in  the  subdivision.  (4)  If  the  original  pro- 
prietor has  sold  lots  in  the  subdivision  then  a  street 
or  highway  can  only  be  voluntarily  vacated  by  all  the  own- 
ers of  lots  joining  in  a  deed  of  vacation.  (5)  A  street  or 
highway  in  a  part  of  a  subdivision  may  be  vacated  in  such 
part  by  the  proprietor  thereof,  provided  the  other  proprie- 
tors in  the  subdivision  do  not  object  thereto.  (6)  When  the 
question  of  the  vacation  of  a  street  or  highway  arises  be- 
tween private  parties  such  street  or  highway  may  not  be 
vacated  by  an  adjoining  proprietor,  if  any  other  proprietor 
in  the  subdivision  objects  thereto,  although  access  and 
egress  to  and  from  his  lot  may  not  be  affected  thereby. 

§  1753.  Cancelling  Plat  of  Record— Statute— ''When  any 
plat,  or  part  of  a  plat,  is  vacated,  the  recorder  in  whose 
office  th6  plat  is  recorded  shall,  upon  the  record  of  such 
vacation,  write  in  plain  letters  across  the  plat  or  part  so 
vacated,  the  word  'vacated'  and  shall  make  a  reference  on 
the  same  of  the  volume  and  page  in  which  the  instrument 
of  vacation  is  recorded. ' '  •* 

§  1754.  Plat  of  Highways  Hade  and  Recorded— Statute 
— "Whenever  any  highway,  road,  street,  alley,  public 
ground,  toll-road,  railroad,  or  canal  is  laid  out,  located, 
opened,  widened  or  extended,  or  the  location  thereof  altered, 
it  shall  be  the  duty  of  the  commissioners,  authorities,  offi- 
cers, persons  or  corporations,  public  or  private,  laying  out, 
locating,  opening,  widening,  extending  or  altering  the  same, 
to  cause  a  plat  thereof,  showing  the  width,  courses  and  ex- 
tent thereof,  and  making  such  reference  to  known  and  es- 
tablished comers  or  monuments  that  the  location  thereof 
may  be  ascertained,  to  be  made  and  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  premises  taken  or 
used  for  the  same,  or  any  part  thereof,  are  situated,  within 
six  months  after  such  highway,  road,  street,  alley,  public 

84— See.  8»  Gh.  109,  B.  S. 
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road,  toll-road,  railroad,  or  canal  is  laid  out,  located,  opened, 
widened,  extended  or  the  location  thereof  altered,  and  when 
any  highway,  road,  street,  alley,  public  grounds,  toll-road, 
railroad  or  canal  is  vacated,  the  order,  ordinance  or  other 
declaration  vacating  the  same  shall  be  in  like  manner  re- 
corded. This  act  shall  not  be  construed  to  alter  or  affect 
any  law  specifically  providing  for  the  recording  of  such  plat, 
or  to  require  the  same  to  be  recorded  sooner  than  is  spe- 
cifically provided ;  except  that  any  requirements  of  the  rec- 
ord of  such  plat  in  any  other  place  than  is  provided  herein 
shall  not  exempt  the  parties  from  complying  with  this  act. 
Whoever  shall  refuse  or  neglect  to  comply  with  this  section 
shall  be  fined  $25,  and  a  like  sum  for  every  month  he  shall 
continue  such  refusal  or  neglect  after  conviction  thereof, 
to  be  recovered  before  a  justice  of  the  peace  of  the  county, 
in  the  name  of  the  county,  one-half  to  the  use  of  the  county 
and  the  other  half  to  the  use  of  the  person  complaining.*' •• 

§  1755.  Prosecuting  Oflfenders  Against  the  Statute — Stat- 
ute— ''Whenever  it  shall  come  to  the  knowledge  of  the  re- 
corder of  deeds  of  any  county  that  any  of  the  provisions  of 
this  act  hare  been  violated,  it  shall  be  his  duty  to  notify 
the  State's  Attorney  of  the  fact,  and  the  State's  Attorney 
shall  immediately  institute  suit,  and  prosecute  the  same  to 
final  judgment  against  the  person  offending. ' '  •• 

§  1756.  Plats  to  Be  Approved  by  Corporate  Authorities 
— Statute — ' '  It  shall  be  unlawful  for  any  recorder  to  record 
any  map,  plat  or  subdivision  of  lands  situated  in  any  in- 
corporated city,  town  or  village  until  the  same  shall  be 
approved  by  the  legislative  authority  of  the  city,  town  or 
village  in  which  such  land  may  be  situated,  or  by  some  city, 
town  or  village  officer  for  that  purpose  designated  by  reso- 
lution or  ordinance  of  said  legislative  authority.  For  each 
and  every  violation  of  this  section  by  any  recorder  or  his 
deputy  or  employee,  such  recorder  shall  forfeit  and  pay  to 
the  county  the  sum  of  $200  to  be  recovered  in  any  court  of 

85— Sec.  9,  Ch.  109,  R.  S.  86 — Sec.  10,  Ch.  109,  B.  8. 
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competent  jurisdictioii,  in  the  name  of  the  county,  for  the 
use  of  the  county,  in  an  action  of  debt,  with  cost  of  suit.  *  *  •'' 

It  is  also  provided,  by  the  city  and  village  act,  that  the 
city  council  or  board  of  trustees  shall  have  power  to  pro- 
vide by  ordinance  that  any  map,  plat  or  subdivision  of  any 
block,  lot,  sublot  or  part  thereof,  or  of  any  piece  or  parcel  of 
land,  shall  be  submitted  to  the  city  council  or  board  of  trus- 
tees, or  to  some  oflScer  to  be  designated  by  such  council  or 
board  of  trustees,  for  their  or  his  approval,  and  in  such  case 
no  such  map,  plat  or  subdivision  shall  be- entitled  to  record 
in  the  proper  county  or  have  any  validity  until  it  shall 
have  been  so  approved.** 

§  1757.  Abandonment  of  Public  Property  by  Public  Au- 
thorities— It  is  well  recognized  that  the  public  may  lose  or 
forfeit  its  rights  to  streets,  highways  or  public  grounds  by 
an  abandonment  of  them.** 

In  order  to  constitute  an  abandonment,  however,  there 
must  be  not  only  an  apparent  abandonment  by  the  public, 
but  an  intention  to  abandon  must  be  established  by  evi- 
dence ;  so  it  has  been  held  that  the  adverse  possession  of  a 
portion  of  a  street,  no  matter  how  long  continued,  has  no 
effect,  by  reason  of  the  statutes  of  limitation  to  bar  the 
right  of  the  municipality  to  be  restored  to  the  possession 
of  the  street  to  its  full  width.** 

But  it  is  also  said  that  where  the  evidence  fails  to  show 
an  acceptance  by  the  public  authorities,  and  it  is  shown  that 
the  land  in  controversy  has  been  enclosed  with  the  adjoining 
property  for  a  number  of  years,  this  is  sufficient  to  show 
an  abandonment  by  the  public  which  would  preclude  the 
opening  of  the  supposed  street  by  the  public  authorities.** 

And  it  has  also  been  held  that  the  mere  non-user  of  publiQ 
grounds  for  twenty  years  affords  a  presumption  of  the 

87— Sec  14,  Ch.  115,  B.  8.  90— Dekalb  v.  Luney,  193  111.  186; 

88— Sec.  179,  Ch.   24,  R.   8.— City  Shirk  v.  Chicago,  195  111.  298;   Lee 
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eztrngnishmeiit,  though  not  a  strong  one,  of  the.  rights  of  a 
municipality  to  publio  grounds ;  so  if  there  has  been  done 
in  the  meantime  some  act  by  the  owner  of  the  adjacent  land 
or  by  the  owner  of  the  land  charged  with  an  easement,  in- 
consistent withy  or  adverse  to  the  right  claimed  by  the  mu* 
nicipality  an  abandonment  will  be  presumed.^ 

As  when  the  owner  of  the  adjoining  land  has  fenced  in  a 
street,  platted  according  to  the  common  law,  and  used  the 
same  for  more  than  twenty  years,  a  bill  may  be  maintained 
by  him  to  enjoin  the  municipality  from  interfering  with  his 
rights  to  use  it.** 

And  under  such  circumstances  a  bill  will  not  lie  by  the 
municipality  to  enjoin  the  obstruction  of  a  street  or  high- 
way.** 

§  1758.  Various  Views  of  Rights  of  Adjoining  Owners— 
In  considering  the  rights  of  owners  of  lands  adjoining 
streets,  highways  and  other  public  grounds,  they  may,  with 
reference  to  the  statutes  and  decisions  under  them,  be 
viewed  from  various  standpoints :  (1)  their  rights  and  title 
to  such  streets  and  public  groimds  whether  the  dedication 
by  statute  or  at  common  law;  (2)  their  rights  on  the  vaca- 
tion of  such  streets  and  public  grounds  either  by  the  public 
authorities  or  by  the  proprietors  or  original  dedicators. 

It  is  somewhat  difficult  to  harmonize  the  decisions  on  this 
subject.  At  first  view  they  seem  to  be  conflicting;  but  a 
line  of  demarcation  is  drawn  in  them,  though  sometimes  it 
is  not  very  distinct. 

§1759.  Rights  of  Adjoining  Owners  Under  Statutory 
Dedications — The  statute  provides  that  where  a  plat  is  exe- 
cuted, acknowledged  and  recorded  in  pursuance  to  its  pro- 
visions, it  shall  be  deemed  to  be  a  conveyance  of  the  fee 
simple  of  such  portions  as  are  marked  thereon  as  donated  or 
granted  to  the  public;  the  decisions  under  this  statute  so 

92 — ^Peoria  v.  Johnson,  56  BL  45;  210;  Hewes  t.  Crete,  68  HL  App» 
Auburn  v.  Goodwin,  128  Hi  57.  305. 
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hold ;  so  the  fee  being  in  the  public^  or  the  representative  of 
the  public,  for  its  use,  a  conveyance  of  a  lot  in  a  statutory 
subdivision  does  not  convey  to  the  grantee  of  the  plattor  any 
title  to  the  street  in  front  of  the  lot ;  he  takes  no  interest  in 
the  street  except  in  common  with  the  public.^* 

§  176a  Effect  of  Vacation  of  Public  Grounds  by  Munid- 
paJities— Rig'hts  of  Adjoining!  Owners— Statute — ''When 
any  street,  alley,  lane  or  highway,  or  any  part  thereof,  has 
been  or  shall  be  vacated  under  or  by  virtue  of  any  act  of 
this  State,  or  by  the  order  of  the  city  council  of  any  city 
or  the  trustees  of  any  village  or  town,  or  by  the  commis- 
sioners of  highways,  county  board  or  other  authority  au- 
thorized to  vacate  the  same,  the  land  or  lot  immediately  ad- 
joining on  either  side  shall  extend  to  the  center  line  of  such 
street,  alley,  lane,  or  highway,  or  part  thereof  so  vacated, 
unless  otherwise  specially  provided  in  the  act,  ordinance 
or  order  vacating  the  same,  or  unless  in  consequence  of 
more  of  the  land  for  such  street,  alley,  lane  or  highway  hav- 
ing been  contributed  from  the  land  on  one  side  thereof  than 
the  other,  such  subdivision  is  inequitable,  in  which  case  the 
street,  alley,  lane  or  highway  so  vacated  shall  be  divided 
according  to  the  equities  of  the  adjoining  owners/'  •• 

§  1761.  Constitutionality  of  the  Act  Extending  the  Rights 
of  Adjoining  Owners  on-the  Vacation  of  Streets,  Questioned 
— There  is  serious  doubt  as  to  the  constitutionality  of  this 
statute  in  regard  to  the  provision  therein  extending  the 
title  of  the  adjoining  owners  to  the  center  of  the  street  on 
its  vacation ;  it  can  apply  only  to  statutory  subdivisions  of 
property,  because  the  fee  of  the  street  always  remains  in 
the  plattor,  or  his  grantee,  immediate  or  remote,  in  common 
law  subdivisions. 

But  in  statutory  subdivisions  the  fee  of  the  street  is  con- 
veyed to  the  municipality  for  the  purposes  of  a  street,  and 
there  is  always  a  possibility  of  a  reverter  in  case  the  use 

95-— Tmstees  y.  Haveiiy  11  HL  564.         96— Sec  2,  Ch.  146,  B.  B. 
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of  the  street  or  highway  or  other  public  places  is  vacated  or 
abandoned  by  the  municipality. 

And  while  there  is  an  undoubted  power  in  the  legislature 
to  dispose  of  and  control  the  property  of  municipalities,  yet 
it  may  not,  under  the  constitution,  dispose  of  and  control 
the  private  property  or  private  rights  of  individuals. 

The  right  of  reverter  arises  upon  the  happening  of  a  de- 
termination of  the  fee,  or  an  abandonment  of  the  purposes 
for  which  the  property  was  conveyed.  While  this  right  of 
reverter  is  not  property  in  the  sense  that  it  can  be  conveyed 
or  sold  on  execution,  because  it  results  from  a  mere  possi- 
bility, still  it  is  a  property  right  which  appertains  to  the 
grantor  or  his  heirs,  and  of  which  he  or  they  can  only  be 
deprived  by  their  voluntary  act.*^ 

This  feature  of  the  statute  was  first  enacted  in  1865 
(Laws  of  1865,  p.  130),  and  it  may  be  held,  as  to  subdi- 
visions made  subsequent  thereto,  to  be  a  valid  enactment 
under  the  principle  so  often  announced  that  a  deed  made  or 
an  act  done,  is  made  or  done  with  reference  to  the  law  in 
force  at  the  time,  and  the  grantor,  or  the  party  doing 
the  act,  is  estopped  from  denying  the  validity  of  his  act  or 
claiming  any  benefit  on  account  of  the  invalidity  of  his  deed 
or  act. 

But  it  is  a  very  dangerous  principle  to  advance  that  the 
protection  aflForded  by  the  great  constitutional  principle, 
that  no  man  shall  be  deprived  of  life,  liberty  or  property 
but  by  due  process  of  law,  can  be  abrogated  merely  by  con- 
struction. 

In  the  recent  case  of  the  Lockwood  &  Strickland  Co.  v. 
Chicago,  279  HI.  445,  this  subject  was  incidentally  consid- 
ered. It  appeared  in  that  case  that  the  city  council  of 
Chicago  passed  an  ordinance  providing  that  a  certain  alley 
therein  named  be  vacated  and  closed,  inasmuch  as  the  said 
alley  is  no  longer  needed  by  the  general  public  for  use  as 

97— North  v.  Graham,  235  111.  178;      403;    Sherman  v.   Jefferson,  274   IlL 
Mott  y.  Danville  Seminary,   129  HL      294. 
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an  alley  and  the  public  interest  will  be  subserved  by  the 
vacation  thereof;  but  the  vacation  therein  provided  for 
was  made  upon  the  express  condition  that  Lockwood  & 
Strickland  Co.  shall  within  sixty  days  from  the  passage  of 
the  ordinance  pay  to  the  city  of  Chicago  the  sum  of  $2,694, 
toward  a  fund  for  the  payment  of  any  and  all  damages 
which  may  arise  from  the  vacation  of  the  alley  and  on  the 
further  condition  that  the  Lockwood  &  Strickland  Co.  file 
in  the  oflBce  of  the  recorder  of  deeds  a  certified  copy  of  the 
ordinance. 

The  Lockwood  &  Strickland  Co.  complied  with  the  con- 
ditions named  in  the  ordinance  by  paying  the  money  and 
filing  the  copy  of  the  ordinance  as  required. 

After  the  expiration  of  five  years  the  Lockwood  &  Strick- 
land Co.  sued  the  city  to  recover  the  amount  paid  by  it.  The 
suit  was  in  assumpsit,  and  the  declaration  alleged  that  the 
payment  to  the  city  was  in  the  nature  of  a  deposit  to  in- 
demnify the  city  against  any  damages  which  might  be  re- 
covered  against  it  by  private  persons  for  damages  resulting 
to  private  property  by  reason  of  the  vacation  of  the  alley ; 
that  no  damages  had  been  paid  by  the  city  by  reason  of 
such  vacation  and  no  suits  had  been  brought  against  the 
city  by  reason  of  such  vacation  within  five  years  from  the 
date  of  the  passage  of  the  ordinance,  and  by  reason  of  said 
facts  the  said  city  was  liable  to  refund  to  the  Lockwood  & 
Strickland  Co.  the  amount  of  money  so  deposited  with  it, 
which  on  demand  it  had  refused  to  do. 

The  city  insisted  that  by  the  terms  of  the  ordinance  the 
city  agreed  to  and  did  vacate  the  alley  in  favor  of  the  com- 
pany for  the  consideration  of  $2,694,  and  that  the  company 
was  not  entitled  to  recover  the  same.  This  contention  was 
made  by  way  of  demurrer,  which  being  sustained  by  the 
trial  court  the  plaintiff  elected  to  stand  by  its  declaration 
and  judgment  was  rendered  in  favor  of  the  city.  This  judg- 
ment was  affirmed  by  the  Appellate  Court,  and  the  case  was 
taken  by  appeal  to  the  Supreme  Court,  on  a  certificate  of 
importance. 
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In  the  body  of  the  opinion  it  is  said :  A  city  may,  in  the 
lawful  exercise  of  its  discretion,  vacate  a  street  or  alley,  in 
which  instance  the  fee  to  the  same  will  revert  either  to  the 
dedicator  or  to  the  owner  of  the  adjoining  land,  dependent 
upon  whether  the  city  received  the  use  of  the  street  or  alley 
by  common  law  or  statutory  dedication.  The  ordinance 
does  not  purport  to  convey  any  interest  to  the  appellant, 
and  it  would  be  beyond  the  power  of  the  city  to  grant  or 
convey  to  a  private  person  or  a  corporation  the  ground  em. 
braced  in  a  vacated  street  or  alley.  Whether  the  city  owns 
the  fee  in  an  alley  or  merely  an  easement,  when  it  is  vacated, 
because  no  longer  needed  for  public  use,  the  law  disposes 
of  the  reversionary  interest  and  the  reversionary  rights 
cannot  be  granted  or  conveyed  by  the  dty.  That  the  ap- 
pellee had  the  power  to  vacate  the  alley  and  the  power  was 
lawfully  exercised  is  not  disputed.  That  the  alley  was  no 
longer  needed  as  a  public  alley  is  not  contested.  If  the  va- 
cation of  a  street  or  alley  causes  damages  to  private  prop- 
erty the  municipality  is  liable  for  the  same.  If  damages 
are  not  determined  before  the  vacation  of  the  street  or  alley 
the  property  owner  may,  at  any  time  within  the  Statute  of 
Limitations,  sue  for  and  recover  the  "same.  The  city,  where 
the  damages  are  not  ascertained  in  the  manner  required 
by  law  before  the  vacation,  may  demand  and  receive  in- 
demnity against  damages  before  it  vacates  the  street  or 
alley. 

To  give  the  ordinance  the  construction  contended  for 
by  the  appellee  and  hold  that  it  was  a  grant  or  conveyance 
by  the  city  to  the  appellant  of  the  vacated  alley,  and  that  the 
payment  made  was  in  consideration  of  the  grant,  would  re- 
quire holding  that  the  ordinance  did  not  mean  what  its  lan- 
guage imported,  which  was  lawful,  but  that  it  meant  some- 
thing entirely  different,  which  was  unlawful.  The  reasons 
for  vacation  of  the  alley  as  expressed  ijx  the  ordinance  were, 
that  it  was  no  longer  needed  by  the  general  public  for  use 
as  an  alley,  and  that  the  public  interest  would  be  subserved 
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by  its  vacation.  Appellant  viras  required  to  pay,  within 
sixty  days,  $2,694,  toward  a  fund  for  the  payment  of  any 
and  all  damages  which  may  arise  from  the  vacation  of  the 
alley. 

We  are  not  impressed  with  the  argument  that  the  public 
interest  was  subserved  by  the  receipt  in  the  city  treasury 
of  the  sum  of  $2,694,  for  its  action  in  vacating  the  alley. 
Whether  the  alley  was  no  longer  needed  for  public  use  and 
whether  the  public  interest  would  be  subserved  by  its  vaca- 
tion could  not  depend  on  how  much  the  city  would  get  for 
its  action.  The  legislative  power  of  the  city  must  be  ex- 
ercised for  the  public  benefit,  but  that  does  not  authorize 
a  municipality  to  sell  or  bargain  legislation  as  a  means  of 
obtaining  revenue.  It  would  be  a  novel  proposition  to  hold 
that  a  city,  as  a  condition  to  the  exercise  of  its  lawful  power 
and  authority  to  vacate  a  street  or  alley  no  longer  needed 
for  public  use,  could  demand  and  receive  from  private  par- 
ties a  sum  of  money  for  its  action.  Such  a  holding  would 
be  dangerous  in  principle,  contrary  to  good  morals  and 
against  public  policy. 

The  time  during  which  on  sustaining  damages  against 
the  city  for  the  closing  of  the  alley  having  expired  the  city 
has  no  longer  any  fear  of  such  a  proceeding,  and  is  no 
longer  liable.  It  follows  that  there  is  no  longer  any  need 
of  the  indemnity  deposited  with  the  city  by  the  appellant. 
This  being  so,  it  becomes  the  duty  of  the  city  to  return  the 
same  to  the  appellant — and  this  in  the  absence  of  any  ex- 
press promise  to  do  so.  Such  a  promise  will  be  implied. 
And  the  judgments  of  the  Appellate  and  trial  courts  were 
reversed.** 

The  early  case  of  Gebhardt  v.  Reeves,  75  HI.  301,  decided 
before  the  law  of  1865  was  passed,  may  have  some  bearing 
on  the  questions  here  suggested  and  be  worthy  of  consid- 
eration. 

98 — ^Lockwood  &  Strickland  Co.  v. 
Chicago,   279   HI.   445. 
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It  is  there  said:  **The  legal  effect  (of  a  statutory  plat) 
is  precisely  the  same  as  if  he  (the  plattor)  had  made  a  direct 
conveyance  to  the  corporation,  in  trust  for  the  public.  All 
interest  in  the  estate  that  was  in  the  owner  becomes  vested 
in  the  corporation.  No  limitation  is  fixed  to  the  existence 
of  the  trust.  It  may  endure  forever.  Until  the  municipal- 
ity shall  elect  to  abandon  the  use  of  the  streets  and  alleys, 
the  former  owner  has  no  interest  whatever  of  the  land  em- 
braced within  them  (the  plats) — absolutely  nothing  within 
any  definition  of  an  estate  or  property,  that  he  could  sell 
or  convey.  It  had  all  passed  to  the  corporation  by  the  for- 
mer grant,  subject  only  to  the  possibility  that  it  might  re- 
vert to  him,  if  the  contingency  ever  happened  that  the  mu- 
nicipality should  abandon  the  trust.  Logically  it  follows, 
by  the  grant  of  the  adjacent  lot,  the  grantee  takes  no  inter- 
est under  his  deed  in  the  adjacent  street  or  alley,  other  than 
what  he  acquires  in  common  with  the  public.  No  authority 
is  found,  either  in  reason  or  justice,  for  the  proposition 
that  the  fee  in  one  piece  of  land,  not  mentioned  in  the  deed, 
passes  as  appurtenant  to  another  tract,  granted  by  an  ac- 
curate description,  giving  it  a  definite  and  limited  boundary. 
The  principle  is,  that  the  limits  of  his  lot  marked  the 
boundary  beyond  which  the  title  of  the  grantee  does  not 
extend.  This  is  not  like  the  title  of  an  ordinary  highway, 
or  in  case  where  an  easement  is  acquired  over  a  street  in  a 
mode  other  than  by  statutory  dedication  or  direct  convey- 
ance. In  such  case  the  fee  remains  in  the  original  proprie- 
tor, burdened  with  an  easement  in  favor  of  the  public,  and 
will  pass  with  the  grant  of  the  abutting  premises.  His  con- 
veyance by  operation  of  law,  carries  the  title  to  the  center 
of  the  highway,  as  a  part  and  parcel  of  the  grant,  if  there 
be  no  words  of  limitation."  It  was  further  said  that  it  was 
under  the  act  of  1851  that  the  streets  and  alleys  were  va- 
cated and  that  council  misconceive  the  scope  and  effect  of 
that  act.  **By  its  provisions  the  corporate  authorities  of 
the  city  were  authorized,  upon  the  petition  of  the  property 


Platting  Subdivibions  1441 

owners,  to  vacate  the  streets,  and  convey,  by  quitclaim  deed, 
any  interest  the  city  had  in  the  streets,  to  the  owners  of  the 
lots  and  lands  next  adjoining.  The  proposition  relied  on 
is,  this  law,  in  force  when  the  plat  was  made,  in  some  way 
made  a  contract  for  the  plaintiff  by  whidi  he,  in  effect, 
disclaimed,  in  favor  of  his  grantee,  all  interest  in  the  street, 
in  case  it  should  thereafter  be  vacated  and  agree  that  what- 
ever interest  the  city  may  have  had  therein  should  be  con- 
veyed to  tiie  adjoining  owner.  Two  answers  to  this  sug- 
gest themselves.  First:  The  city  possessed  no  power  to 
grant  the  fee  in  a  public  street  or  alley  for  private  pur- 
poses, nor  does  the  act  in  question  purport  to  confer  any 
such  authority ;  it  simply  authorizes  the  city  to  release  what- 
ever interest  in  the  street  it  could  lawfully  convey.  Sec- 
ond :  The  fee  the  plaintiff  had  in  the  street  and  alley  could 
not  be  divested  and  transferred  to  the  adjoining  lot  owner 
by  direct  legislative  action,  nor  could  authority  be  given  to 
any  agency  to  do  it  for  private  purposes.  An  intention  to 
take  the  property  of  one  man  and  give  it  to  another,  with- 
out compensation,  ought  not  to  be  attributed  to  the  legisla- 
ture, where  a  different  motive  may  be  assigned  for  its  ac- 
tion. A  law  that  would  have  that  effect,  or  that  would  au- 
thorize it  to  be  done,  would  be  a  palpable  violation  of  the 
constitution  as  well  as  unjust.®* 

§  1762.  Rights  of  Adjoining  Owners  Under  Common  Law 
Dedications — ^When  a  subdivision  of  land  is  made  and  re- 
corded which  does  not  comply  with  the  statute  it  is  held  to 
be  an  offer  by  the  proprietor  to  dedicate  the  streets  and 
public  grounds  therein  indicated  for  the  uses  and  purposes 
shown  on  the  plat,  and,  when  the  same  have  been  accepted 
by  the  public  authorities,  such  offer  becomes  a  complete 
common  law  dedication.  As  the  fee  in  the  streets  and  pub- 
lic grounds  only  passes  to  the  public  by  virtue  of  the  statute, 
when  a  statutory  subdivision  is  made,  it  necessarily  follows 
that,  in  a  common  law  dedication,  the  fee  remains  in  the 

99_G6bhardt  y.  Beeves,  75  111.  301. 
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original  proprietor,  or  his  grantee,  burdened  with  an  ease- 
ment in  favor  of  the  public. 

If  the  original  owner  designates  upon  the  plat  of  the 
premises  a  street,  and  subsequently  sells  lots  with  refer- 
ence to  such  plat,  as  between  him  and  his  privies  in  estate 
and  those  buying  lots  upon  the  faith  of  such  plat,  or  with 
reference  thereto,  there  is  an  implied  covenant  that  such 
designated  streets  or  public  ways  shall  be  forever  open  for 
such  ways  and  free  from  any  interference  by  the  original 
owner  and  those  claiming  under  him,  and  it  is  sufficient  to 
estop  him,  and  those  claiming  under  him,  from  denying  or 
rescinding  such  dedication,  whether  it  be  accepted  by  the 
public  authorities  or  not.  And  even  if  no  special  incon- 
venience or  loss  is  shown  the  purchasers  with  reference 
to  such  plat  are  entitled,  under  the  law,  to  demand  that,  as 
between  them  and  the  original  proprietor,  and  those  claim- 
ing under  him,  that  the  representations  made  by  the  plat, 
as  to  the  public  streets  therein,  shall  not  thereafter  be  im- 
pugned or  held  for  naught,  and  he  and  they  cannot  after- 
wards vacate  the  same.* 

In  cases  of  an  ordinary  highway,  or  where  the  town  or 
city  obtains  a  street  or  alley  by  dedication,  or  by  condem- 
nation under  the  power  of  eminent  domain,  or  where  urban 
property  has  been  laid  off  and  platted  by  the  owner  into 
lots,  with  streets  and  alleys  intersecting  each  other,  under 
circumstances  under  which  a  dedication  may  be  inferred, 
or,  indeed,  in  any  mode  except  by  what  would  be  equivalent 
to  a  conveyance,  only  an  easement  is  acquired  by  the  mu- 
nicipality, the  fee  remaining  in  the  owner  or  proprietor. 

The  fee  of  the  street  so  remaining  in  the  original  owner 
or  proprietor  he  may  convey  it;  and  a  grant  by  the  original 
owner  of  the  premises  abutting  such  street  or  highway,  will, 
by  operation  of  law,  carry  his  title  to  the  center  of  the  high- 
way as  a  part  and  parcel  of  the  grant,  if  there  be  no  other 
words  limiting  the  grant.' 

1 — Corning    v.    Woolner,    206    111,  2--Gebhardt  v.  Beeves,  75  HI.  301 ; 

190.  Thomsen  v.  McCormick,  136  UL  135; 
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In  a  deed  in  such  ease  the  intention  to  exclude  the  street 
from  its  operation  must  appear  from  the  language  of  the 
deed,  as  explained  by  surrounding  circumstances;  where 
the  premises  are  deeded  by  metes  and  bounds  it  will  be 
presumed  that  the  area  of  the  street  was  not  included,  so  as 
to  give  the  grantee  the  fee  of  the  street.' 

One  buying  a  lot  abutting  on  a  street  in  which  the  city 
has  only  an  easement  must  be  presumed  to  have  purchased 
with  knowledge  of  the  fact  that  a  conveyance  of  an  abutting 
lot  carries  the  title  to  the  center  of  the  street,  subject  only 
to  the  easement  of  the  public  therein.  The  abutting  lot 
owner  being  thus  the  owner  of  the  fee  to  the  center  of  the 
street  upon  which  his  lot  is  located,  has  the  right  to  make 
any  reasonable  use  of  the  same  which  does  not  interfere 
with  the  reasonable  enjoyment  of  the  easement  held  for  the 
use  of  the  public. 

It  is  unreasonable  to  say  that  such  an  abutting  lot  owner 
who  owns  the  fee  in  the  street,  must  pay  the  city  for  use 
of  his  property  in  a  manner  that  in  no  way  interferes  with 
the  full  enjoyment  of  the  easement. 

Where  the  rights  of  a  municipality  in  a  street  are  ac- 
quired by  condemnation,  the  fee,  under  the  law,  remains  in 
the  abutting  land  owner,  to  the  center  of  the  street.* 

§  1763.  *  *  *  Right  of  Adjoimng  Owner  to  Keep  Street 
Open — ^When  the  question  arises  between  private  parties, 
that  is,  between  the  grantee  of  a  lot  or  his  grantee,  and  the 
original  proprietor  and  his  grantee,  in  the  case  of  a  common 
law  dedication  it  is  the  right  of  the  grantee  of  any  one  lot 
to  have  the  street  shown  on  the  plat  kept  open  forever ;  so 
it  has  been  held  in  a  number  of  cases  that  where  the  owner 
of  land  has  made  a  plat,  not  in  conformity  with  the  statute, 
the  streets  and  highways  shown  on  such  plat  become  com- 
mon law  dedications,  and  when  he  has  sold  lots  and  blocks 

Thompson  v.   Maloney,  199  111.  276 ;  3— Brewster  v.  Cahill,  199  111.  309 ; 

Owen  V.  Brookport,  208  HI.  35;  Wil-  Henderson  v.  Hatterman,  146  111.  555 ; 

der  V.  Aurora,  D.  &  R.  E.  Ry.  Co.,  Coming  v.  Woolner,  206   111.   190. 
216  111.  493.  4— Sears  v.  Chieago,  247   HI.   204. 
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with  reference  to  such  plat  the  purchasers  acquire,  as  ap- 
purtenances to  their  lots,  every  easement,  privilege  and  ad- 
vantage which  the  plan  represents  as  belonging  to  them  as 
a  part  of  the  plat;  and  the  right  thus  passing  to  the  pur- 
chasers is  not  a  mere  right  that  such  purchasers  may  use 
the  streets  and  other  public  places  according  to  their  appro- 
priate purpose,  but  a  right  vesting  in  the  purchasers  that 
all  persons  whatever,  as  their  occasion  may  require,  or  in- 
vite, may  so  use  them.  The  sale  and  conveyance  of  such 
lots  according  to  the  plan  of  the  plat  imply  a  grant  or  cove- 
nant to  the  purchasers  that  the  streets  and  other  public 
places  indicated  upon  the  plat  shall  forever  be  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  the 
proprietor  inconsistent  with  such  use.' 

There  may  be  private  rights  in  respect  to  streets,  in  a 
common  law  dedication,  in  grantees  in  conveyances  made 
under  a  plat,  although  there  may  have  been  no  complete 
dedication  of  the  street  to  the  public  or  an  acceptance  by 
the  public  officers  of  the  proffered  dedication. 

In  this  connection  it  would  be  well  to  consider  the  case 
of  Chicago  Anderson  Press  Brick  Co.  v.  Chicago,  138  HI. 
628.  The  form  of  the  action  and  the  object  to  be  obtained 
is  not  stated  in  the  case ;  but  it  was  doubtless  a  bill  by  the 
appellant  to  enjoin  the  city  from  claiming  authority  over 
or  occupying  a  strip  of  land  claimed  as  a  street.  The  com- 
plainant was  the  owner  of  two  lots  in  a  certain  block  in  a 
subdivision  of  land,  and  as  such  executed  and  recorded  a 
deed  of  vacation  of  such  lots  **and  a  strip  of  land  thirty- 
three  feet  in  width  from  north  to  south  lying  immediately 
south  of  and  adjoining  said  lots.*^  The  deed  also  recited 
that  the  Brick  Co.  was  also  the  owner  of  the  land  lying  im- 
mediately south  of  and  adjoining  said  strip  of  land,  and  that 
no  other  person  was  interested  therein.    No  other  person 

5— Earll  v.  Chicago,  136  III.  277; 
Cliirk  Y.  MeCormick,  174  lU.  164; 
Corning  v.  Woolner,  206  HL  190. 
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claimed  rights  under  the  dedication  created  by  filiag  the 
plat  and  the  only  question  submitted  to  the  court  was,  as 
between  the  appellant  and  the  appellee  as  to  whether  the 
deed  of  vacation  vacated  so  much  of  the  street  as  it  as- 
sumed to  vacate.  The  court  proceeded  to  consider  the  pro- 
vision of  the  statute  concerning  *' Plats,''  quoting  some- 
what extensively  and  says :  '  *  The  conditions  prescribed  by 
the  preceding  section  are,  simply,  first,  that  the  vacation 
shall  be  before  any  lots  are  sold;  or,  secondly,  if  any  lots 
are  sold,  all  the  owners  of  lots  in  such  plat  shall  join  in  the 
deed  of  vacation.  And  as  a  qualification  of  the  language  of 
section  7  the  meaning  is,  clearly,  any  part  of  the  plat  may 
be  vacated  by  the  owner  of  such  part  before  any  lots  are 
sold  therein,  or  after  lots  are  sold  by  all  the  ^lot  owners  in 
such  part  joining  in  the  deed  of  vacation.  Here  the  appel- 
lant is  the  owner  of  all  the  lots  in  the  part  claimed  to  be 
vacated,  and  so  the  conditions  are  complied  with.  •  •  • 
The  record  clearly  shows  that  there  are  no  other  proprie- 
tors in  the  plat  •  *  *  who  can,  in  a  legal  sense,  in  any 
wise  be  affected  by  the  withdrawal  of  this  strip  of  land 
from  public  use.  There  is  no  public  highway  laid  out  ac- 
cording to  law  across  the  land  the  plat  thereof  assumed 
to  be  vacated  by  the  appellant's  deed  of  vacation.  The 
words  *laid  out  according  to  law,'  have  a  well  known  mean- 
ing according  to  our  statutes,  and  they  plainly  imply  the 
doing  of  those  things  by  the  proper  local  officers  which  are 
essential  in  the  creation  of  a  public  highway,  to  authorize  it 
to  be  worked  and  traveled,  and  especially  the  surveying, 
marking  the  courses  and  boundaries  and  ordering  it  estab- 
lished as  a  highway.  The  affirmative  action  of  the  public 
officers  is  indispensable  in  such  case. ' ' 

The  opinion  was  written  by  Mr.  Justice  Schoefield,  uni- 
versally recognized  as  one  of  the  most  able  jurists  who  ever 
sat  on  the  supreme  bench,  and  it  is  not  to  be  lightly  disre- 
garded. If  the  case  be  confined  simply  to  the  controversy, 
between  the  Brick  Co.  and  the  city,  it  may  be  a  proper  state- 
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ment  of  law.  In  support  of  his  position  the  justice  cites  the 
cases  of  Littler  v.  Lincoln,  106  111.  367,  Chicago  v.  Union 
Building  Association,  102  111.  379,  and  E.  St.  Louis  v. 
O'Flynn,  119  111.  200.  Each  of  these  authorities  were  con- 
troversies between  the  city  authorities  and  individual  pro- 
prietors. If  the  principles  enunciated  in  this  case  be  at- 
tempted to  be  extended  beyond  the  question  involved,  so  as 
to  include  controversies  between  individual  proprietors  and 
the  owners  of  lots,  then  it  is  clearly  in  conflict  with  that  class 
of  cases  represented  by  Earll  v.  Chicago,  136'  111.  277,  Clark 
V.  McCormick,  174  III  164,  and  Corning  v.  Woolner,  206 
111.  190. 

That  a  distinction  is  to  be  drawn  in  controversies  be- 
tween public  authorities  and  private  individuals,  and  in  con- 
troversies between  private  individuals  is  clearly  intimated 
in  the  case  of  Ingraham  v.  Brown,  231  111.  256,  where  it  is 
said  that  the  cases  of  Chicago  v.  Drexel,  141  111.  89,  and 
Birge  v.  Centralia,  218  111.  503,  were  controversies  which 
arose  between  the  public  authorities  and  private  individ- 
uals, and  not  between  two  individuals  as  in  the  case  of 
Thompson  v.  Maloney,  199  111.  275. 

The  rights  which  purchasers  of  lots  in  a  subdivision, 
where  the  streets  are  dedicated  under  the  common  law,  to 
have  the  streets  kept  open  for  public  use  is  their  private 
right,  and  if  they  are  not  parties  to  a  litigation  in  which  this 
right  is  involved  they  are  not  bound  by  it.  The  rights  or 
privileges  of  proprietors  of  lots  in  a  subdivision  which  the 
statute  protects,  are  necessarily  legal  rights  and  privileges 
and  such  parties  cannot,  therefore,  be  affected  by  the  va- 
cation of  a  street  by  the  municipal  authorities  which  is  not 
adjacent  to  their  property  nor  directly  affording  access 
thereto  or  egress  therefrom.® 

But  a  somewhat  contrary  principle  is  stated  in  the  fol- 
lowing clause  and  citations,  which  it  is  believed  to  be  the 
better  expression  of  the  law: 

6— Augusta  V.  Tyner,  197  111.  242; 
Littler  v.  Lincoln,  106  111.   353. 
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Every  purchaser  of  a  block  in  a  subdivision  is  presumed 
to  have  bought  in  view  of  the  system  of  streets  and  ways 
designed  by  the  proprietor  of  the  plat  to  provide  ways  of 
ingress,  and  egress  to  and  from  the  parts  of  the  platted 
ground,  not  only  for  the  use  of  the  owners  and  occupants 
of  the  lots  or  blocks,  but  by  all  who  might  desire  to  pass 
along  such  streets  and  ways.  The  arrangement  of  the 
streets  and  ways  forms  a  part  of  the  consideration  of  the 
purchase  of  each  block  or  part  thereof,  not  only  as  to  the 
original  proprietor  of  the  plat  and  those  who  purchase 
from  him,  but  also  as  to  all  subsequent  vendors  and  ven- 
dees. The  original  proprietor  sold  to  his  vendees  the 
rights  and  privileges  of  the  streets,  and  each  subsequent 
vendor  passed  such  rights  to  his  vendee.  The  law  implies 
mutual  agreements  between  all  such  parties  that  the  streets 
shall  always  remain  open  for  use  as  platted.'' 

«§  1764.  Right  of  Adjoining  Ovmers  to  Light  and  Air — 
Where  a  strip  of  land  has  been  dedicated  as  a  public  high- 
way, the  adjoining  owner  has  the  right  to  light  and  air 
from  it.  The  column  of  light  and  air  above  the  roadbed 
is  as  much  a  part  of  the  highway  as  the  roadbed  itself. 
When  cities  and  villages  have  been  built  along  a  public 
highway  the  right  to  light  and  air  from  it  become  vested, 
and  even  the  legislature  would  have  no  more  right  to  de- 
prive an  adjoining  owner  of  it  without  compensation  than 
they  would  to  draw  off  the  water  from  a  navigable  stream. 

A  city  has  no  power  to  grant  the  use  of  a  public  high- 
way to  private  parties  so  as  to  give  them  the  exclusive 
use  thereof  to  the  exclusion  of  the  public* 

T—Clark    v.    McCormick,    174    lU.  8— Field  v.  Barling,  149  111.   556; 

164;   Thompson  v.  Maloney,  199  HI.      Anisfield   v.   Grossman,   98   HI.    App. 
276.  180. 
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807.  Non-resident  Witnesses — ^Dedimns  Potestatnm* — Statute. 

808.  Gonnty  Judge  as  Witness — Statute. 

809.  Probate  of  WiU  Without  Delay— Statute. 

810.  Petition  for  Probate  of  Will  to  Be  Filed— Notice  to  Be  Given- 

Statute. 

811.  Probate  of  Wills  on  Defective  Notices  Legalized — Statute. 

812.  Production  of  Witnesses  in  Court  Cannot  Be  Waived. 

813.  Presumptions  Indulged  in  Favor  of  the  Due  Execution  and  Attesta- 

tion of  Wills. 

814.  Alteration  of  Will. 

815.  Probate  of  Will  Essential  to  Good  Title  Thereunder. 

816.  Setting  Aside  Probate  of  Will  on  Motion  in  Probate  Court. 

817.  Custodian  of  Will  to  Produce  the  Same — Penalty — Statute. 

819.  Place  of  Probate — Statute. 

820.  Wills  Proven  Without  the  State— Statute. 

821.  Wills  Executed  in  Illinois  Probated  in  Foreign  State. 

822.  Probate  of  Lost  or  Destroyed  Wills. 

823.  Foreign  Wills  Admitted  to  Probate — Statute. 

824.  Probate  of  Foreign  Wills— Statute. 

825.  Becording  Foreign  Wills  or  Copies  Thereof  Notice — Statute. 

826.  Copy  of  Foreign  Will  Admitted  to  Probate  on  Petition — Statute. 

827.  Copy  of  Will  from  States  Not  Bequiring  Probate  of  Will— Statute. 

828.  Title   Acquired  Under  Foreign  Will   Validated — Statute. 

829.  Administration  of  Estates  of  Non-Residents. 

830.  Construction  of  Wills — Bules  Considered. 

831.  Little  Benefit  Derived  from  Adjudicated  Case  in  Construing  Wills. 

832.  Intention  of  Testator  to  Be  Ascertained. 

833.  Nature  of  Estate  Devised-^Policy  of  Law  to  Invest  a  Fee. 

834.  Devise  of  Bents^  Issues  and  Profits  Equal  to  Devise  of  Land. 

835.  Devise  of  Life  Estate  with  Power  of  Disposition. 

836.  Vesting  of  Estate  Under  Devise. 

837.  Bepugnant  Provisions  of  Will. 

838.  Ambiguity  in  Wills. 

839.  False  Description  of  Lands  Devised. 

840.  Supplying  Omitted  Words  in  Wills. 

841.  Words  Dispositive  or  Precatory  in  Wills. 

842.  Construction  of  Certain  Words  and  Phrases  in  Wills. 

843.  Technical  jVords  Used  Technically. 

844.  Words  Indicating  Legacy  or  Devise  Used  Interchangeably. 

845.  Separating  Valid  and  Invalid  Portions  of  Will. 

846.  Devise  to  a  Class. 

847.  Charge  Imposed  on  Devisee  by  Will. 

848.  Devises  for  Charitable  Uses. 

849.  Solicitor's  Fees  Allowed  in  Suits  for  Construction  of  Wills. 

850.  Appeal  from  Probate  Court — Trial  de  Novo — Statute. 

851.  Evidence  in  Case  of  Appeal — Statute. 

852.  Practice  in  Case  of  Improper  Apx^eaL 
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§  1853.  Appeals  in  Gases  of  Contest  of  WilL 

§1854.  Contest  of  Will— Statute. 

§  1855.  Usual  Grounds  for  Contesting  Wills. 

§  1856.  Testamentary  Capacity  of  Testator. 

§  1857.  Objects  of  Testator's  Bounty. 

§  1858.  Undue  Influence  and  Fiduciary  Relations. 

§  1859.  Burden  of  Proof  on  Undue  Influence. 

§1860.  Practice  in  Suits  Contesting  Wills. 

§  1861.  Conflicting  Statements  of  Testator. 

§  1862.  Quantity  of  Evidence  in  Will  Contests. 

§  1863.  Impeaching  Attesting  Witness. 

§  1864.  Rule  as  to  Non-Exx>ert  Witnesses. 

§  1865.  Instructions — ^Withdrawing  Case  from  Jury. 

§  1866.  Verdict  of  Jury  in  Contested  Wills. 

§  1867.  Limitation  of  Actions. 

§  1868.  Right  of  Minor  or  Non-Compos  to  File  Bill  by  Next  Friend. 

§  1869.  Will  Void  as  to  One  Contestant  Not  Void  as  to  Non-Contestant. 

§  1870.  Death  of  Interested  Person  Within  One  Year — Statute. 

§  1871.  Death  of  Complainant  in  Contesting  Suit — Statute. 

§  1872.  Revoking  Will— Statute. 

§  1873.  Marriage  Revokes  Will. 

§  1874.  Will  to  Remain  with  the  Clerk  of  the  County  Court. 

§  1875.  Debtor  of  Testator  as  Executor — Statute. 

§  1876.  Contract  to  Make  Will. 

§  1877.  Compensation  of  Trustee  in  Will— Statute. 

§  1770.  Introduction — ^A  will  is  one  of  the  methods  pro- 
vided by  law  for  the  transfer  of  the  title  to  real  property, 
and  it  would  seem  proper  that  consideration  should  here 
be  given  to  the  subject.  It  cannot  be  expected,  however, 
that  in  a  work  of  this  kind  the  great  and  extensive  sub- 
ject of  wills,  and  titles  derived  from  them,  should  be  fully 
and  completely  exhausted  herein.  This  great  subject  has 
been  fully  considered  by  many  eminent  jurists,  whose  works 
are  worthy  of  careful  perusal,  and  it  would  \e  an  unneces- 
sary piece  of  work  to  attempt  to  review  them.  But  as  by 
the  statute  of  Illinois,  wills  are  made  a  means  of  convey- 
ing real  estate,  and  is  one  of  the  methods  of  procuring  title 
by  purchase,  mentioned  by  Blackstone,  this  work  would  be 
incomplete  without  some  consideration  of  the  statute  and 
decisions  of  the  courts  thereunder  on  this  subject.    In  do- 
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ing  this  it  may  be  necessary  to  consider  the  Ecclesiastical 
law  to  some  extent. 

§1771.  Persons  Who  May  Devise  Property— Statute— 
*' Every  male  person  of  the  age  of  twenty-one  years,  and 
every  female  of  the  age  of  eighteen  years,  being  of  sound 
mind  and  memory,  shall  have  power  to  devise  all  the  estate, 
right,  title  and  interest,  in  possession,  reversion  or  re- 
mainder, which  he  or  she  hath,  or  at  the  time  of  his  or  her 
death  shall  have,  of,  in  and  to  any  lands,  tenements,  heredi- 
taments, annuities  or  rents,  charged  upon  or  issuing  out  of 
them,  or  goods  and  chattels,  and  personal  estate  of  every 
description  whatsoever,  by  will  or  testament.'** 

The  statute  has  invested  all  persons  of  sound  mind  and 
memory,  and  of  proper  age,  with  power  to  dispose  of  their 
property  by  will,  nor  does  it,  in  the  slightest  degree,  under- 
take to  say  who  shall  be  the  objects  of  his  bounty.  In  that 
he  is  left  free  to  act  as  he  may  choose.  He  may  dispose  of 
his  property  as  he  likes,  and  to  .whom  he  prefers,  even  to 
the  disinheritance  of  his  children.  And  where  the  evidence 
shows  that  his  mind  was  clear,  and  that  he  fully  compre- 
hended the  nature,  scope  and  effect  of  the  will  he  makes, 
and  no  reason  can  be  assigned  why  the  courts  should  not 
carry  it  out.* 

§1772.  Descent  and  Devise  of  Property  Controlled  by 
Statute — ^In,  this  State  the  descent  of  property,  whether  by 
inheritance  or  devise,  is  controlled  by  statute.  The  right 
to  make  a  will  and  the  right  to  take  property  under  a  will 
exists  only  by  virtue  of  the  statute  of  this  state  and  are 
entirely  subject  to  its  provisions.* 

§  1773.  Codidl  Defined  and  Its  Effect— A  codicil  to  a  will 
is  something  added  to,  or  a  qualification  of,  a  will  or  testa- 
ment.* 

While  the  execution  of  a  codicil  operates  as  a  republica- 

1— Sec.  1,  Ch.  148,  R.  8.  3— Lewark  v.  Dodd,  288  HI.  80. 

2 — Brownfield    v.    Wilson,    78    111.  4 — Bouvier's  Die. 

467. 
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tion  of  the  will,  yet  a  codicil  does  not  operate  to  alter  the 
original  will  except  where  so  designated  the  true  rule  is 
that  where  a  codicil  makes  no  reference  to  a  clause  of 
the  will  creating  a  devise  which  has  lapsed  the  republica- 
tion of  the  will  by  the  execution  of  such  a  codicil  does  not 
alter  such  clause  of  the  will,  nor  create  a  new  and  different 
devise  from  that  which  has  lapsed.  The  fact  that  a  will 
is  republished  by  the  execution  of  a  codicil  by  the  testa- 
tor and  as  republished  contains  a  lapsed  devise  is  not»  of 
itself,  suflScient  to  vest  the  title  to  the  property  described 
in  the  lapsed  devise  in  the  heir  of  the  deceased  devisee, 
where  such  devisee  was  given  a  f  ee.» 

The  generic  term  ''wilP^  includes  codicils  and  legal  pro- 
visions relating  to  wills  must  be  understood  as  embracing 
codicils.  A.  codicil  duly  attested  is  a  will.  Proof  of  a 
codicil,  whether  written  on  the  same  paper  or  on  a  sepa- 
rate paper,  which  codicil  clearly  and  unmistakably  refers 
to  the  will  so  as  to  preclude  all  doubt  of  its  identity,  estab- 
lishes the  will  without  further  proof.  Such  is  the  rule  in 
this  State.  It  is  held  that  the  publication  of  a  codicil  is  a 
republication  of  the  will  in  the  form  it  was  at  the  time  of  the 
execution  of  the  codicil  and  proof  of  the  execution  of  the 
codicil  establishes  the  will.* 

§  1774.  Proper  Execution  of  Will  a  Question  of  Law— 
Whether  a  will  has  been  executed  with  all  the  .proper  for- 
malities required  by  the  statute  is  a  question  of  law  and 
not  of  fact  to  be  considered  by  the  jury.^ 

§1775.  Manner  of  Making  and  Executing  Wills— Pro- 
bate— Statute — ''AH  wills,  testaments  and  codicils,  by 
which  any  lands,  tenements,  hereditaments,  annuities,  rents 
or  goods  and  chattels  are  devised,  shall  be  in  writing,  and 
signed  by  the  testator  or  testatrix,  or  by  some  one  in  his  or 
her  presence,  and  by  his  or  her  direction,  and  attested  in 

5 — ^Dnnn  v.  Kearney,  288  HI.  49.  7 — Johnson  v.  Johnson,  187  HL  86. 

6— Newhall    v.    Newhall,    280    HI. 

199.  '  n   . 
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the  presence  of  the  testator  or  testatrix^  by  two  or  more 
credible  witnesses,  two  of  whom,  declaring  on  oath  or  af- 
firmation, before  the  county  court  of  the  proper  county, 
that  they  were  present  and  saw  the  testator  or  testatrix 
sign  said  will,  testament  or  codicil,  in  their  presence,  or 
acknowledge  the  same  to  be  his  or  her  act  and  deed,  and 
that  they  believed  the  testator  or  testatrix  to  be  of  sound 
mind  and  memory  at  the  time  of  signing  or  acknowledging 
the  same,  shall  be  sufficient  proof  of  the  execution  of  said 
will,  testament  or  codicil,  to  admit  the  same  of  record ;  pro- 
vided, that  no  proof  of  fraud,  compulsion  or  other  improper 
conduct  be  exhibited,  which,  in  the  opinion  of  the  said 
county  court,  shall  be  deemed  sufficient  to  invalidate  or 
destroy  the  same,  and  every  will,  testament  or  codicil,  when 
thus  proven  to  the  satisfaction  of  the  court,  shall,  together 
with  the  probate  thereof,  be  recorded  by  the  clerk  of  said 
court,  in  a  book  to  be  provided  by  him,  for  that  purpose, 
and  shall  be  good  and  available  in  law  for  the  granting,  con- 
veying and  assuring  the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels  therein  and 
thereby  devised,  granted  and  bequeathed. '' • 

§  1776.  Indispensable  Requisites  to  Execution  of  Will- 
There  are  some  indispensable  requisites  to  the  due  exe- 
cution of  a  will;  it  must  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  one  in  his  presence  and  by  his  direction, 
and  attested  by  two  or  more  witnesses.  A  paper  which  is 
not  thus  subscribed  and  witnessed  has  no  force  or  effect 
as  a  will  under  the  statute.* 

The  provisions  of  the  statute  in  regard  to  the  execution 
and  attestation  of  wills  is  fully  considered  by  the  court  in 
the  case  of  Elston  v.  Montgomery,  242  HI.  348.  This  is 
a  leading  case ;  the  provisions  of  the  statute  and  the  prin- 
ciples announced  by  the  authorities  cited  in  support  of  the 
opinion  are  fully  reviewed,  and  the  case  is  entitled  to  care- 
ful consideration.    It  appears  that  the  will  was  executed 

8--8ee.  2,  Gh.  148,  B.  S.  0— Biggr  ▼•  Wflton,  18  HL  16. 
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some  years  before  the  death  of  the  testatrix;  the  attesting 
clause  signed  by  the  witnesses  was  full  and  complete,  and 
both  the  witnesses  were  dead  at  the  time  the  will  was  of- 
fered for  probate. 

It  was  contended  by  the  contestants  of  the  will  (1)  that 
the  will  was  not  signed  by  the  testatrix  as  required  by  law, 
and  (2)  that  it  was  not  acknowledged  by  her  in  the  pres- 
ence of  the  subscribing  witnesses,  as  required  by  law.  It 
was  recited  in  the  will:  **In  testimony  whereof  I  have 
hereunto  set  my  hand  and  seal,"  and  the  contestants  in- 
sisted that  it  was  incumbent  upon  the  proponents  of  the 
will  to  prove  that  the  signature  of  the  testatrix  was  her 
genuine  handwriting;  that  the  law  required  the  will  to  be 
signed  by  the  testatrix  in  her  own  hand,  or  by  some  one 
for  her  in  her  presence  and  at  her  direction,  and  when  the 
witnesses  are  dead  the  signature  must  be  proved  before 
the  full  presumption  arises  that  the  will  was  duly  executed. 
The  court  considers  the  provisions  of  sections  2  and  6  of 
the  Statute  of  Wills,  and  the  contestants  took  the  position 
that  the  *  *  secondary  evidence ' '  required  by  section  6  is  the 
next  best  evidence  obtainable  to  that  of  the  subscribing 
witnesses,  if  they  were  alive  and  present,  and  that  means 
that  proof  should  be  made  that  the  signature  of  the  testa- 
trix was  in  her  own  handwriting.  The  court  say:  ** There 
would  be  force  in  this  position  if  it  were  required,  in  order 
to  make  a  valid  will,  that  it  be  signed  by  the  testator  or 
testatrix  in  his  own  hand.  The  law  makes  no  such  re- 
quirement. The  name  of  the  testator  or  testatrix  may  be 
signed  by  some  one  else  by  his  or  her  direction,  and  if  it  is 
acknowledged  in  the  presence  of  two  witnesses  to  be  his  or 
her  act  and  deed  it  is  as  valid  as  if  he  or  she  had  signed 
it  with  his  or  her  own  hand.  It  would  seem  by  section  2 
of  the  statute  above  quoted,  that  where  the  witnesses  are 
alive  proof  of  the  will  may  be  made  by  the  oath  or  affirma- 
tion of  the  witnesses  that  they  saw  the  testator  sign  it,  or 
by  the  oath  or  affirmation  of  said  witnesses  that  he  ac- 
knowledged it  to  be  his  act  and  deed. ' ' 
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It  has  been  held  that  the  death  of  a  subscribing  witness 
merely  changed  the  form  of  proof  and  permits  secondary 
evidence  of  the  attestation  and  execution  of  the  will.  Proof 
of  the  handwriting  of  the  deceased  witness  is  prima  facie 
sufficient,  especially  where  the  signatures  of  the  witnesses 
are  attached  to  an  attesting  clause  that  the  will  was  writ- 
ten, signed  and  sealed  in  their  presence.  Where  the  tes- 
tator declares  to  the  witnesses  that  the  instrument  is  his 
will  and  requests  them  to  attest  his  will,  such  declaration 
or  request  implies  that  the  same  has  been  signed  by  him. 

In  the  case  of  More  v.  More,  211  111.  268,  both  witnesses 
to  the  will  were  dead;  there  was  no  attestation  clause  to 
the  will;  proof  was  offered  of  the  genuineness  of  the  sig- 
nature of  the  testator  to  the  will  and  also  of  the  witnesses 
thereto.  The  court  held  that  this  raised  the  presumption 
that  the  will  was  duly  attested  by  the  witnesses  in  the 
presence  of  the  testator.  If  a  perfect  and  formal  attesting 
clause,  reciting  that  all  the  statutory  requirements  had  been 
complied  with,  signed  by  the  attesting  witnesses,  the  pre- 
sumption of  regularity  and  compliance  with  the  statutory 
requirements  would  arise  and  warrant  the  admission  of 
the  will  to  probate.  Proof  of  either  the  signing  or  acknowl- 
edgment of  a  will  in  the  presence  of  witnesses  is  sufficient 
and  it  is  not  even  necessary  that  the  subscribing  witnesses 
know  that  the  instrument  is  a  will.  It  is  not  necessary 
that  the  attesting  witnesses  see  the  signature  upon  the  face 
of  the  will,  that  they  know  that  the  instrument  they  are 
witnessing  to  be  a  will,  or  that  the  acknowledgment  of  the 
signature  be  made  to  them  by  the  testator.  The  statutory 
requirement  is  satisfied  if  the  testator  acknowledge  the 
execution  of  the  will.  And  such  acknowledgment  need  not 
be  in  language.  Any  act,  sign  or  gesture  of  the  testator 
will  suffice  which  indicates  an  acknowledgment  of  the  will 
with  unmistakable  certainty.  It  not  infrequently  hap- 
pens that  witnesses  are  called  upon  to  attest  a  will  after 
it  has  been  written  and  signed  by  the  testator  and  do  not 
see  the  signature  when  they  attest  the  will,  nor  is  any 
2  R.  p.— 36 
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mention  of  its  having  been  signed  at  the  time  of  the  attesta- 
tion. Obviously,  in  such  cases  the  witnesses  could  not 
swear  to  the  signature  of  the  testator,  and  yet  if  he  ac- 
knowledged it  to  be  his  act  and  deed  in  the  presence  of 
witnesses  and  at  his  request  they  attested  it,  it  would  be  a 
compliance  with  the  statute.  Where  witnesses'  names  are 
signed  to  an  attesting  clause  reciting  all  the  requirements 
of  the  statute  necessary  to  the  valid  execution  of  a  will 
have  been  complied  with,  due  weight  should  be  given  to  it, 
and  from  it  the  presumption  arises  that  the  statute  has 
been  complied  with,  and  in  such  a  case,  when  the  witnesses 
are  dead,  proof  of  their  signatures  is  prima  fade  sufficient 
to  establish  the  will.  And  although  the  clause  may  recite 
that  the  will  was  signed,  sealed,  published  and  declared  by 
the  testator  as  and  for  his  last  will  and  testament  in  their 
presence  and  at  his  request  they  have  subscribed  their 
names  as  witnesses  thereto,  but  does  not  say  that  it  was 
signed  by  his  own  hand  or  that  it  was  signed  in  the  pres- 
ence of  the  witnesses,  still  it  is  sufficient,  prima  facie,  to 
establish  the  due  execution  of  the  will  without  further  proof 
of  the  handwriting  of  the  testator.  Such  proof  of  course 
is  not  conclusive,  but  may  be  overcome  by  testimony  show- 
ing that  the  will  was  not  in  fact  executed  by  the  testator. 
But  proof  that  the  signature  to  the  will  was  not  the  signa- 
ture of  the  testator  does  not  overcome  the  prima  facie 
case.  The  clause  in  a  will,  *  *  I  have  hereunto  set  my  hand 
and  seal,"  does  not  necessarily  import  that  the  testator 
signed  with  his  own  hand.  It  becomes  **his  hand"  if  his 
name  is  written  by  some  one  else  at  his  direction,  to  the 
same  extent  as  if  he  had  written  it  with  his  own  hand." 

It  does  not  matter  who  dictated  the  will,  who  wrote  it 
or  when  it  was  drafted.    If  there  be  no  doubt  as  to  the  tes- 

10 — ^Elflton  ▼.  Montgomery,  242  Dl.  ster  ▼.   Young,    194   lU.   408;    Harp 

348.    Citing:   Hobert  v.  Hobert,  154  v.  Parr,  168  111.  459;  Gould  ▼.  Theo- 

111.  610;  More  v.  More,  211  HL  268.  logical  Bern.,  189  HI.  282. 
In  re  Est  Kohley,  200  DL  189 ;  Web- 
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tator  subsequent  to  the  will  being  drafted,  saw  it  and  signed 
it,  the  presumption  is,  that  he  adopted  it  as  his  will.^* 

§  1777.  Joint,  Mutual  and  Reciprocal  Willsr— Two  per- 
sons may  at  the  same  time  execute  separate  wills  disposing 
of  their  property,  and  there  is  no  legal  objection  to  uniting 
their  wills  in  a  single  instrument  if  it  is  such  that  it  may 
take  effect  upon  the  death  of  one  of  the  parties  so  far  as  it 
relates  to  the  property  of  that  one.  The  fact  that  husband 
and  wife  devise  their  property  reciprocally  to  each  other 
by  the  same  instrument  or  that  it  is  a  joint  and  mutual 
will,  does  not  deprive  it  of  validity  if  the  will  can  be  given 
effect  on  the  death  of  either  so  far  as  the  property  of  that 
one  is  concerned." 

A  joint  will  is  one  where  the  same  instrument  is  made 
the  will  of  two  or  more  persons  and  is  jointly  signed  by 
them  but  it  is  not  necessarily  mutual  or  reciprocal,  and 
if  it  is  not  reciprocal  it  is  simply  the  individual  will  of 
each  signer,  and  is  subject  to  the  same  rules  as  though  the 
wills  were  several. 

There  is  no  legal  objection  to  the  uniting  the  wills  of 
two  or  more  persons  in  a  single  instrument,  if  such  instru- 
ment can  be  given  effect  on  the  death  of  either,  as  the  will 
of  that  one. 

A  joint  will  contained  in  a  single  instrument  is  the  will 
of  each  of  the  makers,  and  on  the  death  of  one  it  may  be 
probated  as  his  will,  and  be  again  probated  at  the  death 
of  the  other  as  the  will  of  the  latter. 

A  joint  and  mutual  will  is  one  executed  by  two  or  more 
persons  jointly,  the  provisions  of  which  are  reciprocal, 
and  which  shows  on  its  face  that  the  devises  are  made  one 
in  consideration  of  the  other;  and  such  a  will,  while  rev- 
ocable by  one  during  the  lifetime  of  both,  upon  notice  to  the 
other,  becomes  irrevocable  after  the  death  of  one  if  the 

11 ^Doran  ▼.  Mullen,  78  HL  342.  552;    Peoria   Humane    8oe.    v.    Me- 

12— Oerbrieh   v.   Freitag,   213   HL      Murine,  229  HL  519. 
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survivor  takes  advantage  of  the  provisions  made  by  the 
other. 

A  joint  and  mutual  will  cannot  be  said  to  have  been  exe- 
cuted by  the  parties  without  some  previous  understanding 
or  agreement  between  them,  and  where  it  shows  on  its  face 
that  the  provisions  of  one  were  considerations  for  the  pro- 
visions of  the  other,  no  evidence  other  than  the  will  itself 
and  the  acts  of  the  parties  is  necessary  to  prove  a  compact 
which  will  prevent  revocation  by  the  survivor,  who  takes 
advantage  of  the  provisions  made  by  the  other. 

Mutual  wills  are  the  separate  wills  of  two  persons  which 
are  reciprocal  in  their  provisions  and  where  the  instruments 
are  separate  it  is  necessary,  in  order  to  deprive  either  party 
of  the  right  of  revocation  to  show  that  the  wills  were  exe- 
cuted in  pursuance  of  a  compact  of  the  parties  and  that 
each  is  consideration  for  the  other." 

A  mutual  compact  by  two  persons  to  make  testamentary 
dispositions  in  each  other's  favor  is  apparently  enforceable 
in  equity  in  some  cases,  as  where  the  survivor  accepts  the 
benefit  under  the  disposition  of  the  deceased  testator." 

A  joint,  mutual  or  reciprocal  will,  like  any  other,  is  an- 
bulatory  during  the  life  of  the  makers,  and  it  may  be 
revoked  by  either  at  any  time  before  his  death.  The  right 
of  revocation  cannot  be  doubted  at  least  as  to  either  maker 
who  has  taken  no  benefit  or  advantage  under  the  will.  The 
subsequent  marriage  of  one  of  the  makers  of  a  joint  will 
operates  as  a  revocation  thereof,  and  the  joint  will  can  no 
longer  be  considered  as  the  will  of  such  person." 

§  1778.  Witnessing  Will— What  constitutes  attestation  of 
a  will  in  the  presence  of  the  testator  has  frequently  been 
explained  by  our  courts,  and  a  general  statement  of  the 
rule  is  that  the  testator  must  be  so  situated,  both  as  to  the 
will  and  the  witnesses,  that  he  may,  if  he  chooses,  see  both 

13 — Frazier  v.   Patterson,   243  HI.  15 — Peoria    Humane    Soc.    v.    Mc 

80.  Murtrie,  229  111.  519. 

14— Klussman  v.  Weesling,  238  HI. 
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in  the  act  of  attestation.  The  plain  meaning  of  the  law  is 
that  both  the  will  and  the  witnesses  must  be  in  the  pres- 
ence of  the  testator  so  that  he  may  without  any  effort  or 
change  in  his  position  see  both  and  see  the  act  of  attesta- 
tion. It  is  not  an  attestation  in  his  presence  if  he  cannot 
see  the  act,  but  merely  concludes  from  the  surrounding  cir- 
cumstances and  what  he  understands  is  going  on  that  an 
attestation  is  taking  place.  It  is  immaterial  whether  the 
attestation  is  in  the  same  room  or  in  an  adjoining  room, 
but  the  essential  thing  is  that  the  testator  must  have  an 
opportunity  of  personal  knowledge,  by  his  own  vision  and 
in  his  actual  position  that  the  witnesses  are  signing  their 
names  to  the  instrument  which  he  has  signed  as  his  will, 
in  accordance  with  his  request.^* 

Where  the  issue  submitted  to  the  jury  is  whether  or  not 
the  attestation  of  the  will  was  in  the  presence  of  the  tes- 
tator, the  witness  should  not  be  permitted  to  give  his  judg- 
ment as  to  the  determination  of  the  issue.  The  testimony 
of  the  witness  should  be  confined  to  the  facts  from  which 
the  issue  is  to  be  determined  and  the  conclusion  to  be 
drawn  therefrom  should  be  left  to  the  jury  without  refer- 
ence to  the  opinion  of  the  witness. 

It  is  not  enough  for  the  testator  to  be  able  to  judge  from 
such  acts  as  he  may  see  that  the  witnesses  were  signing 
his  will.  It  is  essential  to  the  attestation  which  the  law 
requires  that  the  testator  have  the  opportunity  of  seeing  the 
very  act  of  attestation,  the  will,  the  witnesses  and  the  act. 
It  is  not  enough  that  the  testator  to  be  able  to  see  the  wit- 
nesses and  enough  of  the  act  then  being  done  by  them  to 
know  that  they  were  signing  their  names  to  the  will.*' 

The  authorities  have  always  given  to  the  word  '*  Pres- 
ence^' the  meaning  of  conscious  presence,  so  that  the  act 
of  attestation  may  be  within  the  actual  presence  and  per- 
sonal knowledge  of  the  testator.  The  test  of  presence  of 
the  testator  is  contiguity  with  an  uninterrupted  view  be- 

16— Quirk  v.  Pierson,  287  lU.  176.  17— Snyder  v.  Steele,  287  111.  159. 
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tween  the  testator  and  the  subscribing  witnesses.  It  is  not 
necessary  that  the  act  of  attestation  be  performed  in  the 
same  room  with  the  testator,  if  it  takes  place  within  the 
testator's  range  of  vision  where  he  csn  see  the  signing, 
considering  his  position  and  the  state  of  his  health  at  the 
time.  It  is  still  in  his  presence  although  he  may  turn  away 
and  choose  not  to  look  at  the  act.  On  the  other  hand,  no 
mere  contiguity  of  the  witnesses  wiU  constitute  presence 
if  the  position  of  the  testator  is  such  that  he  cannot  pos- 
sibly see  the  witnesses  sign.  An  attestation  is  not  in  the 
presence  of  the  testator,  though  the  witnesses  are  in  the 
same  room  and  close  to  him  if  some  material  obstacle  pre- 
vents him  from  knowing  of  his  own  knowledge  or  perceiving 
by  his  senses  the  act  of  attestation.^* 

It  is  not  necessary  that  the  attesting  witnesses  see  the 
signature  of  the  testator  upon  the  face  of  the  will,  that 
they  know  that  the  instrument  they  are  witnessing  to  be  a 
will,  or  that  an  acknowledgment  of  the  signature  be  made 
to  them  by  the  testator.  The  statutory  requirement  is  sat- 
isfied if  the  testator  acknowledges  the  execution  of  the  will. 
And  such  acknowledgment  need  not  be  in  language.  Any 
act,  sign  or  gesture  of  the  testator  will  suffice  which  indi- 
cates an  acknowledgment  of  the  will  with  unmistakable  cer- 
tainty. Our  statute  requires  the  testator  to  acknowledge 
the  will  to  be  his  act  and  deed,  although  in  some  States  the 
statute  requires  the  testator  to  acknowledge  the  signature 
to  the  will  to  be  his.  Where  the  testator  requests  the  wit- 
ness to  attest  his  will,  that  is  sufficient  to  authorize  the  in- 
ference that  he  executed  the  paper  as  a  will,  and  is  equiva- 
lent to  an  acknowledgment  that  he  had  signed  the  paper 
as  a  will.** 

From  the  fact  that  the  will  is  in  the  handwriting  of  the 
testator  and  his  genuine  signature  is  attached  thereto,  and 

18— Dubach  v.  Jolly,  279  HL  530. 
19 — Gould  V.  Chicago  Theo.  Semi- 
nary, 189  m.  282. 
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that  he  sought  ont  the  witnesses  and  asked  them  to  witness 
ity  the  presumption  arises  that  the  will  was  signed  at  the 
time  it  was  witnessed,  although  the  witnesses  did  not  see 
his  signature  or  know  the  nature  of  the  instrument.** 

Where  the  request  for  the  witnesses  to  a  will  is  made  by 
a  third  person  in  the  presence  of  the  testator  and  at  his 
desire  it  is  the  same  as  if  the  testator  had  personally  re- 
quested the  witnesses  to  act  as  such.  It  is  not  necessary 
that  the  testator  by  his  own  words  acknowledges  his  signa- 
ture, or  requests  the  attestation  of  the  witnesses,  and  if 
the  persons  are  brought  before  him  by  a  third  party  with  a 
statement  in  his  presence  that  they  are  brought  for  the  pur- 
pose of  witnessing  his  will,  and  he  then  executes  the  will, 
which  is  signed  by  them  in  his  presence,  his  assent  may  be 
inferred,  unless  there  is  other  evidence  leading  to  a  differ- 
ent conclusion.*^ 

No  rule  of  law  makes  the  probate  of  a  will  depend  upon 
the  recollection,  or  even  the  veracity,  of  the  subscribing 
witness:  The  forgetfulness  or  falsehood  of  a  subscribing 
witness  cannot  invalidate  a  will.  Such  evidence  is  not  con- 
clusive either  way,  nor  does  the  law  presume  that  they  are 
more  or  less  truthful  than  others.  It  presumes  they  had, 
when  they  signed,  full  knowledge  of  what  they  were  doing, 
and  in  case  they  are  dead  their  attestation,  when  proved, 
is  prima  facie  evidence  that  all  was  done  as  it  should  be." 

The  rule  is,  that  where  the  attesting  clause  to  a  will  re- 
cites all  the  particulars  of  a  good  execution  as  required  by 
the  statute,  such  clause  will  be  prima  facie  evidence  of  the 
due  execution  of  the  will.  Such  proof  will  often  prevail 
over  the  testimony  of  attesting  witnesses  which  tends  to 
show  that  some  of  the  requisites  were  wanting.** 

The  law  for  wise  and  obvious  reasons  requires  that  a 

20 — Gould  V.  Chicago  Theo.  Semi-  22— -Gould  v.  Chicago  Theo.  Semi- 
nary,   189   111.    282;    Hobart   v.   Ho-  nary,  189  HI.  282. 
bart,  154  DL  610.  23--Hart  v.  Hart,  290  Dl.  476. 
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tion  of  the  will,  yet  a  codicil  does  not  operate  to  alter  the 
original  will  except  where  so  designated  the  true  rule  is 
that  where  a  codicil  makes  no  reference  to  a  clause  of 
the  will  creating  a  devise  which  has  lapsed  the  republica- 
tion of  the  will  by  the  execution  of  such  a  codicil  does  not 
alter  such  clause  of  the  will,  nor  create  a  new  and  different 
devise  from  that  which  has  lapsed.  The  fact  that  a  will 
is  republished  by  the  execution  of  a  codicil  by  the  testa- 
tor and  as  republished  contains  a  lapsed  devise  is  not,  of 
itself,  sufficient  to  vest  the  title  to  the  property  described 
in  the  lapsed  devise  in  the  heir  of  the  deceased  devisee, 
where  such  devisee  was  given  a  fee.* 

The  generic  term  **will''  includes  codicils  and  legal  pro- 
visions relating  to  wills  must  be  understood  as  embracing 
codicils.  A.  codicil  duly  attested  is  a  will.  Proof  of  a 
codicil,  whether  written  on  the  same  paper  or  on  a  sepa- 
rate paper,  which  codicil  clearly  and  unmistakably  refers 
to  the  will  so  as  to  preclude  all  doubt  of  its  identity,  estab- 
lishes the  will  without  further  proof.  Such  is  the  rule  in 
this  State.  It  is  held  that  the  publication  of  a  codicil  is  a 
republication  of  the  will  in  the  form  it  was  at  the  time  of  the 
execution  of  the  codicil  and  proof  of  the  execution  of  the 
codicil  establishes  the  will.* 

§  1774.  Proper  Execution  of  Will  a  QiiastioiL  of  Law— 
Whether  a  will  has  been  executed  with  all  the  proper  for- 
malities required  by  the  statute  is  a  question  of  law  and 
not  of  fact  to  be  considered  by  the  jury.^ 

§1775.  Manner  of  Making  and  Executing  Wills^Pro- 
bate — Statute — **A11  wills,  testaments  and  codicils,  by 
which  any  lands,  tenements,  hereditaments,  annuities,  rents 
or  goods  and  chattels  are  devised,  shall  be  in  writing,  and 
signed  by  the  testator  or  testatrix,  or  by  some  one  in  his  or 
her  presence,  and  by  his  or  her  direction,  and  attested  in 

5 — Dmm  y.  Kearney,  288  HI.  49.  7 — Johnson  v.  Johnson,  187  TSL  86. 

6— NewhaU    v.    Newhall,    280    111. 
199.  '  n 
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the  presence  of  the  testator  or  testatrix,  by  two  or  more 
credible  witnesses,  two  of  whom,  declaring  on  oath  or  af- 
firmation, before  the  county  court  of  the  proper  county, 
that  they  were  present  and  saw  the  testator  or  testatrix 
sign  said  will,  testament  or  codicil,  in  their  presence,  or 
acknowledge  the  same  to  be  his  or  her  act  and  deed,  and 
that  they  believed  the  testator  or  testatrix  to  be  of  sound 
mind  and  memory  at  the  time  of  signing  or  acknowledging 
the  same,  shall  be  sufficient  proof  of  the  execution  of  said 
will,  testament  or  codicil,  to  admit  the  same  of  record ;  pro- 
vided, that  no  proof  of  fraud,  compulsion  or  other  improper 
conduct  be  exhibited,  which,  in  the  opinion  of  the  said 
county  court,  shall  be  deemed  sufficient  to  invalidate  or 
destroy  the  same,  and  every  will,  testament  or  codicil,  when 
thus  proven  to  the  satisfaction  of  the  court,  shall,  together 
with  the  probate  thereof,  be  recorded  by  the  clerk  of  said 
court,  in  a  book  to  be  provided  by  him,  for  that  purpose, 
and  shall  be  good  and  available  in  law  for  the  granting,  con- 
veying and  assuring  the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels  therein  and 
thereby  devised,  granted  and  bequeathed.  ^  *  • 

§  1776.  Indispensable  Requisites  to  Execution  of  Will- 
There  are  some  indispensable  requisites  to  the  due  exe- 
cution of  a  will;  it  must  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  one  in  his  presence  and  by  his  direction, 
and  attested  by  two  or  more  witnesses.  A  paper  which  is 
not  thus  subscribed  and  witnessed  has  no  force  or  effect 
as  a  will  under  the  statute.* 

The  provisions  of  the  statute  in  regard  to  the  execution 
and  attestation  of  wills  is  fully  considered  by  the  court  in 
the  case  of  Elston  v.  Montgomery,  242  111.  348.  This  is 
a  leading  case ;  the  provisions  of  the  statute  and  the  prin- 
ciples announced  by  the  authorities  cited  in  support  of  the 
opinion  are  fully  reviewed,  and  the  case  is  entitled  to  care- 
ful consideration.    It  appears  that  the  will  was  executed 

8-^ee.  2,  Gh.  148,  B.  B.  9— Bigg  ▼•  Wiltim,  18  HL  15. 
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some  years  before  the  death  of  the  testatrix;  the  attesting 
clause  signed  by  the  witnesses  was  full  and  complete,  and 
both  the  witnesses  were  dead  at  the  time  the  will  was  of- 
fered for  probate. 

It  was  contended  by  the  contestants  of  the  will  (1)  that 
the  will  was  not  signed  by  the  testatrix  as  required  by  law, 
and  (2)  that  it  was  not  acknowledged  by  her  in  the  pres- 
ence of  the  subscribing  witnesses,  as  required  by  law.  It 
was  recited  in  the  will:  **In  testimony  whereof  I  have 
hereunto  set  my  hand  and  seal,"  and  the  contestants  in- 
sisted that  it  was  incumbent  upon  the  proponents  of  the 
will  to  prove  that  the  signature  of  the  testatrix  was  her 
genuine  handwriting;  that  the  law  required  the  will  to  be 
signed  by  the  testatrix  in  her  own  hand,  or  by  some  one 
for  her  in  her  presence  and  at  her  direction,  and  when  the 
witnesses  are  dead  the  signature  must  be  proved  before 
the  full  presumption  arises  that  the  will  was  duly  executed. 
The  court  considers  the  provisions  of  sections  2  and  6  of 
the  Statute  of  Wills,  and  the  contestants  took  the  position 
that  the  *  *  secondary  evidence ' '  required  by  section  6  is  the 
next  best  evidence  obtainable  to  that  of  the  subscribing 
witnesses,  if  they  were  alive  and  present,  and  that  means 
that  proof  should  be  made  that  the  signature  of  the  testa- 
trix was  in  her  own  handwriting.  The  court  say:  ** There 
would  be  force  in  this  position  if  it  were  required,  in  order 
to  make  a  valid  will,  that  it  be  signed  by  the  testator  or 
testatrix  in  his  own  hand.  The  law  makes  no  such  re- 
quirement. The  name  of  the  testator  or  testatrix  may  be 
signed  by  some  one  else  by  his  or  her  direction,  and  if  it  is 
acknowledged  in  the  presence  of  two  witnesses  to  be  his  or 
her  act  and  deed  it  is  as  valid  as  if  he  or  she  had  signed 
it  with  his  or  her  own  hand.  It  would  seem  by  section  2 
of  the  statute  above  quoted,  that  where  the  witnesses  are 
alive  proof  of  the  will  may  be  made  by  the  oath  or  affirma- 
tion of  the  witnesses  that  they  saw  the  testator  sign  it,  or 
by  the  oath  or  affirmation  of  said  witnesses  that  he  ac- 
knowledged it  to  be  his  act  and  deed. '  * 


Title  by  Will  1455 

It  has  been  held  that  the  death  of  a  subscribing  witness 
merely  changed  the  form  of  proof  and  permits  secondary 
evidence  of  the  attestation  and  execution  of  the  will.  Proof 
of  the  handwriting  of  the  deceased  witness  is  prima  facie 
sufficient,  especially  where  the  signatures  of  the  witnesses 
are  attached  to  an  attesting  clause  that  the  will  was  writ- 
ten, signed  and  sealed  in  their  presence.  Where  the  tes- 
tator declares  to  the  witnesses  that  the  instrument  is  his 
will  and  requests  them  to  attest  his  will,  such  declaration 
or  request  implies  that  the  same  has  been  signed  by  him. 

In  the  case  of  More  v.  More,  211  111.  268,  both  witnesses 
to  the  will  were  dead;  there  was  no  attestation  clause  to 
the  will;  proof  was  offered  of  the  genuineness  of  the  sig- 
nature of  the  testator  to  the  will  and  also  of  the  witnesses 
thereto.  The  court  held  that  this  raised  the  presumption 
that  the  will  was  duly  attested  by  the  witnesses  in  the 
presence  of  the  testator.  If  a  perfect  and  formal  attesting 
clause,  reciting  that  all  the  statutory  requirements  had  been 
complied  with,  signed  by  the  attesting  witnesses,  the  pre- 
sumption of  regularity  and  compliance  with  the  statutory 
requirements  would  arise  and  warrant  the  admission  of 
the  will  to  probate.  Proof  of  either  the  siguing  or  acknowl- 
edgment of  a  will  in  the  presence  of  witnesses  is  sufficient 
and  it  is  not  even  necessary  that  the  subscribing  witnesses 
know  that  the  instrument  is  a  viU.  It  is  not  necessary 
that  the  attesting  witnesses  see  the  signature  upon  the  face 
of  the  will,  that  they  know  that  the  instrument  they  are 
witnessing  to  be  a  will,  or  that  the  acknowledgment  of  the 
signature  be  made  to  them  by  the  testator.  The  statutory 
requirement  is  satisfied  if  the  testator  acknowledge  the 
execution  of  the  will.  And  such  acknowledgment  need  not 
be  in  language.  Any  act,  sign  or  gesture  of  the  testator 
will  suffice  which  indicates  an  acknowledgment  of  the  will 
with  unmistakable  certainty.  It  not  infrequently  hap- 
pens that  witnesses  are  called  upon  to  attest  a  will  after 
it  has  been  written  and  signed  by  the  testator  and  do  not 
see  the  signature  when  they  attest  the  will,  nor  is  any 
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cated  within  the  technical  meaning  of  ** heirs  at  law,'*  the 
word  ** heirs'*  as  used  in  the  document,  under  our  statute, 
carries  a  fee.** 

Where  a  will  is  so  written  that  the  intention  to  be  gath- 
ered from  it  is  that  the  testator  intended  his  lands  to  go 
on  the  principles  of  per  stipes,  and  not  per  capita,  then 
the  interest  each  devisee  takes  is  fixed  by  the  statute  as  in 
case  of  intestacy,  especially  where  there  is  nothing  in  the 
will  to  indicate  that  the  devise  to  the  ** heirs'*  of  the  tes- 
tator was  to  be  other  than  such  an  heir  would  take  under 
the  statute." 

§  1787.  Devises  Imposing  Personal  Liability  on  Devisee 
— Where  devisees  or  legacies  are  by  the  will  made  a  personal 
charge  upon  the  devisee,  the  acceptance  of  the  devisee 
imposes  a  personal  liability  on  the  devisee;  who  takes 
the  estate  devised,  as  a  purchaser  and  in  fee,  unless  a  less 
estate  is  limited;  but  if  the  legacy  is  charged  upon  the 
devised  estate,  the  devisee  does  not  take  as  a  purchaser, 
but  as  a  beneficial  devisee.** 

§  1788.  Legacies  Sometimes  Chargeable  Upon  the  Realty 
— The  general  rule  is  that  where,  in  a  residuary  clause  real 
and  personal  estate  is  commingled,  the  intention  of  the 
testator  thereby  expressed  is,  that  the  residuary  legatee 
shall  take  only  that  which  is  left  after  all  other  legacies 
have  been  satisfied,  and  that  consequently,  upon  a  failure 
of  personal  assets  to  satisfy  the  personal  bequests,  it  will 
be  presumed  the  intention  of  the  devisor  was  that  they 
should  be  charged  upon  the  realty  given  under  such  resid* 
uary  clause.** 

§  1789.  Devise  of  Fee  Not  Cut  Down  to  a  Lesser  Estate 
— ^Where  a  testator  by  his  will  devises  a  fee,  the  fee  will 
not  be  cut  down  to  a  lesser  estate  by  a  subsequent  provi- 
sion of  the  will,  unless  such  subsequent  provision  is  clear 

40— Carpenter  v.  Van  Olinder,  127  42— Morrison    v.    Schorr,    197    111. 

111.  42.  654. 

41 — Eirkpatrick      v.  Kirkpatrick,  43 — Dearlove  v.  Otis,  99  111.  App. 

197  111.  144.  99. 
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and  unambiguous,  and  the  courts  will  so  construe  the  will, 
if  possible,  as  to  give  an  estate  of  inheritance  to  the  first 
donee.** 

The  rule  is,  that  a  simple  devise  of  land  without  any 
t^wo  words  of  inheritance  is  sufficient,  under  section  13  of 
the  Conveyance  Act,  to  convey  an  absolute  estate  in  fee, 
unless  a  contrary  intent  is  shown  in  the  other  parts  of  the 
will.  It  is  the  disposition  of  courts  to  adopt  such  a  con- 
struction as  will  give  an  estate  of  inheritance  to  the  first 
devisee.  Therefore,  when  a  fee  is  devised  by  one  clause  of 
the  will  and  the  other  portions  or  clauses  are  relied  upon 
as  limiting  or  qualifying  the  estate  thus  given,  they  should 
be  such  as  show  a  clear  intention  on  the  part  of  the  tes- 
tator to  thus  qualify  the  estate  granted.  Where  a  testator 
by  his  will  employs  language  sufficient  to  pass  the  fee 
simple  title  to  land,  in  the  absence  of  a  clear  intention  to 
cut  down  the  fee  to  a  life  estate  an  estate  in  fee  simple  will 
pass.  If,  however,  it  is  clearly  shown  by  other  clauses  or 
parts  of  the  will  that  the  testator  intended  to  limit  the  fee 
thus  granted  such  intention  will  prevail,  and  it  is  wholly 
immaterial  in  what  part  of  the  will  such  intention  is  mani- 
fested.*» 

§  1790.  Conversion  of  Realty  into  Personalty — Lands  De- 
vised to  a  Trustee  with  Directions  to  Sell  and  Divide  the 
Proceeds — ^Where  a  devise  is  made  of  lands  to  a  trustee 
with  directions  to  sell  the  same  and  distribute  the  proceeds 
thereof  to  certain  persons  named  in  the  will  in  certain 
amounts  as  specified  therein  the  question  of  whether  any  of 
such  persons  should  receive  any  amount,  and  if  so,  how 
much,  depends  upon  the  sale  of  the  real  estate  by  the 
trustee  and  the  amount  received  on  such  sale.    Their  rights 

44— Nixon  v.  Nixon,  268  III   524.  John,  201  111.  292;  Rose  v.  Hale,  185 

45— Meins  v.   Meins,  288   HI.   463.  IlL  378;  Huffman  v.  Young,  170  HI. 

Citing:  Giles  v.  Anslow,  128  111.  187;  290;    Whitcome   v.   Rodman,   156   111. 

Jones  V.  Jones,  124  111.  254;  Walker  116. 

V.  Pritchard,  121  111.  221;   Bowen  v. 
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depend  entirely  on  the  devise  of  the  real  estate  to  the  trus- 
tee.** 

Lands  devised  to  be  sold  by  the  executor  and  the  pro- 
ceeds to  be  distributed,  is  a  devise  of  the  proceeds  and  not 
of  the  land.  This  conclusion  is  not  at  all  affected  by  the 
fact  that  the  legal  estate  is  not  devised  to  the  executor. 
It  can  make  no  difference  whether  it  be  held  to  be  devised 
by  implication  to  the  executor,  as  necessary  to  enable  him 
to  execute  the  trust,  or  it  is  left  by  the  will  to  descend  to 
the  heir  at  law.  The  general  principle  applicable  to  trusts 
of  this  character  is,  that  the  trustee  will  take  exactly  that 
quantity  of  interest  which  the  purposes  of  the  trust  require. 
If  the  fee  is  required,  the  fee  will  be  taken;  if  a  less  estate 
only  is  required,  a  less  estate  only  will  be  vested.  The  legal 
title  to  the  land  is  held  in  trust  for  the  purposes  specified  in 
the  will,  whether  the  title  is  left  to  descend  to  the  heir  by 
operation  of  law,  or  by  the  will  it  is  vested  in  the  executor ; 
nor  does  it  make  any  difference  in  this  respect,  that  the  legal 
title  descends  to  the  devisee  to  whom  the  bequest  is  to  be 
paid  in  money  when  the  land  is  sold.  In  either  event  the 
title  will  be  divested  upon  the  execution  of  the  power  of 
sale.*'' 

Where  a  will  directs  the  executor  to  sell  real  estate  and 
divide  the  proceeds,  equity  will  apply  the  doctrine  of  equi- 
table conversion,  and  regard  the  devise  as  one  of  personal 
property  and  not  of  real  estate.  That  doctrine  is  founded 
upon  the  principle  that  equity  regards  that  as  done  which 
ought  to  have  been  done,  and  the  nature  of  the  property 
is  considered  as  changed  for  the  purposes  of  the  will.  The 
testator  having  directed  that  his  real  estate  be  changed  into 
personal  property  for  the  purposes  of  the  will,  equity  re- 
gards it  as  already  done,  if  such  purposes  require  it.  But 
equity  never  requires  the  conversion  of  real  estate  into 
personal  property  unless  such  a  change  is  necessary  to  ac- 
complish the  lawful  purposes  of  the  will.    If  circumstances 

46— Meily  v.  Knox,  269  lU.  463.  47— Ebey  v.  Adams,  135  HI.  80. 
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arise  which  render  the  conversion  unnecessary,  or  if  the 
purpose  of  a  change  fail,  the  law  will  not  require  the  con- 
version to  be  made.  In  such  case  the  conversion  is  not 
required  and  ought  not  to  be  made,  and  therefore,  the  foun- 
dation of  the  rule  does  not  exist. 

Where  the  testator  directs  that  his  lands  be  sold  and  the 
proceeds  thereof  be  applied  in  the  payment  of  specific  lega- 
cies, unless  the  testator  manifests  a  contrary  intention,  the 
law  presumes  that  he  intended  to  deprive  the  heir  of  the 
land  for  a  particular  purpose,  and  if  the  purpose  fails  in 
part,  the  portion  as  to  which  it  fails  will  go  to  the  heirs.** 

The  provisions  of  a  will  making  it  the  duty  of  the  execu- 
tor to  sell  the  lands  of  the  deceased,  and  pay  the  proceeds 
thereof  over  to  certain  devisees  or  legatees,  who  are  aliens, 
equity  will  regard  the  conversion  as  having  taken  place  at 
the  time  of  the  death  of  the  testator,  the  status  of  the  bene- 
ficiaries being  that  of  legatees  of  personal  property  and 
not  that  of  devisees  of  real  estate. 

The  object  and  purpose  of  the  act  which  disqualifies 
aliens  from  acquiring  title  to  real  estate  in  this  state  is  not 
to  prohibit  them  from  becoming  beneficiaries  under  a  will 
but  merely  to  prevent  them  from  acquiring  title  to  real 
estate.** 

The  doctrine  of  equitable  conversion  is  well  recognized 
by  the  courts.  Where  a  testator  in  his  will  makes  a  posi- 
tive direction  to  sell  his  real  estate  and  to  divide  the  pro- 
ceeds thereof  among  the  legatees  therein  named,  such  di- 
rection amounts  to  a  conversion  of  the  real  estate  into  per- 
sonal property,  and  the  legatees  take  the  same  as  personal 
property.  Where  the  power  granted  to  an  executor  to 
convert  land  into  money  is  full  and  complete  and  not  re- 
ferred to  his  discretion,  the  absence  of  an  express  command 
or  direction  will  not  render  the  exercise  of  such  power  dis- 

48— Dorsey  ▼.  Bodson,  203  111.  32. 
49 — Greenwood  v.   Greenwood,   178 
111.  387. 
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oretionary,  when  to  so  hold  would  defeat  the  intention  of 
the  testator  as  manifested  from  the  whole  will.  When  the 
direction  to  convert  is  apparent  from  the  whole  will, 
whether  expressed  or  implied,  the  duty  and  obligation  to 
convert  is  imperative.  When  the  general  scheme  of  the 
will  requires  a  conversion,  the  power  of  sale,  although  not 
in  terms,  and  imperative,  operates  as  a  conversion;  and 
this  will  be  deemed  immediate,  although  the  donee  of  the 
power  is  vested,  for  the  benefit  of  the  estate,  with  a  dis- 
cretion as  to  the  time  and  manner  of  sale.  It  has  been  held 
that  conversion  will  take  place  though  the  language  con- 
fers a  mere  discretionary  power  of  sale,  where  it  is  not  pos- 
sible to  execute  certain  provisions  of  the  will  without  a 
sale  of  the  real  estate  and  personal  property.'* 

§  1791.  Re-conversion  of  Property — The  general  rule  is, 
that  there  may  be  a  re-conversion  of  the  bequest  in  cases 
of  equitable  conversion  where  all  the  legatees  are  sui  juris 
and  agree  and  elect  to  take  the  land  instead  of  the  proceeds 
of  the  sale.  The  doctrine  of  equitable  conversion  is  based 
upon  the  principle  that  equity  regards  things  directed  or 
agreed  to  be  done  as  having  been  done  where  nothing  has 
intervened  which  ought  to  prevent  a  performance.  Re- 
conversion is  that  imaginary  process  by  which  a  prior  con- 
structive conversion  is  annulled  and  the  converted  prop- 
erty restored,  in  contemplation  of  law,  to  its  original  state. 
It  is  well  settled  by  authority  that  where  there  is  a  devise 
of  the  proceeds  of  the  sale  of  land  to  a  number  of  persons 
and  the  amount  each  is  entitled  to  receive  cannot  be  deter- 
mined till  the  land  is  sold  there  cannot  be  a  re-conversion, 
except  upon  the  concurrent  action  of  all  the  devisees.  In 
such  case  it  cannot  be  determined  what  the  interest  of  the 
respective  devisees  in  the  land  is  worth  except  by  a  sale 
of  the  land,  and  therefore  no  payment  could  be  made  to 
one  devisee  of  his  interest  by  the  other  devisees." 

50— Grove  v.  Willard,  280  111.  247. 
51 — ^Hoopeston    Public    Library    v. 
Eaton^  283  HI.  440. 
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§  1792.  Time  When  Devises  Take  Effect— The  English 
rule  now  accepted  is,  when  the  death  of  the  first  taker  is 
coupled  with  circumstances  which  may  or  may  not  take 
place,  as,  death  under  age  or  without  children,  the  devise 
over,  unless  controlled  by  other  provisions  of  the  will,  takes 
effect,  according  to  the  ordinary  and  literal  meaning  of 
the  words,  upon  death,  under  the  circumstances  indicated, 
at  any  time,  whether  before  or  after  the  death  of  the  tes- 
tator." 

Where  a  will  contemplates  the  distribution  subsequent  to 
the  death  of  the  testator  the  time  must  be  fixed  by  the 
will  itself.  It  cannot  be  left  open,  to  be  determined  by  the 
executor  or  trustee.** 

The  probate  of  a  will  or  letters  testamentary,  when 
granted,  relate  back  to  the  date  of  the  testator's  death. 
The  probate  of  the  will  merely  furnishes  the  establishing 
by  record  evidence  the  validity  of  an  existing  right.** 

§1793.  Devises  to  a  Class— Time  of  Taking  Effect- 
Where  there  is  a  simple  devise  to  a  class,  and  the  will 
neither  expressly  nor  by  implication,  fixes  the  time  when 
the  devisees  are  to  be  ascertained,  or  when  the  division  is 
to  be  made,  the  law  will  fix  it  at  the  time  of  the  death  of 
the  testator,  that  being  the  time  when  the  will  first  speaks.** 

The  general  rule  is  that  where  devisee  compose  a  class 
and  there  are  no  words  of  devise  except  simple  direction 
to  divide  the  property  at  a  specified  time,  the  gift  will  not 
vest  until  the  time  of  division. 

.  §  1794.  Distinction  as  to  Time  of  Vesting  of  Devises  and 
Legacies — ^A  gift  to  a  person  if  or  when  he  shall  attain  a 
certain  age  will  not  vest  till  he  attains  that  age.  There  is 
a  distinction  between  a  gift  of  a  legacy  to  a  person  to  be 
paid  to  him  at  a  certain  time,  and  a  direction  to  pay  or 

52 — Smnmers  ▼.  Smith,  127  HI.  645.  55 — ^Laneaster    v.    Laatcaster,    187 

53— WimbuBh  v.  Wimbush,  253  111.  HI.  640. 
407. 
54 — Annstrong  v.  Barber,  239  HI. 
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transfer  the  legacy  to  him  at  a  certain  time  in  the  future. 
In  the  former  case  the  legacy  is  considered  as  vesting  in 
him  immediately^  but  where  the  gift  is  merely  a  direction 
to  pay  to  him  at  a  future  time  the  legacy  does  not  vest  forth- 
with. 

It  is  a  general  rule  in  regard  to  vesting  of  personal 
legacies,  that  if  there  is  no  independent  bequest,  but  only 
a  direction  to  pay  at  a  future  time  or  upon  the  happening 
of  a  certain  event,  the  vesting  will  be  postponed  until  the 
event  has  happened  or  the  time  arrived.  But  the  general 
rule  is  subject  to  an  exception  so  well  established  and  so 
universally  recognized  as  to  practically  constitute  another 
general  rule,  which  is:  though  a  gift  arises  wholly  out  of 
directions  to  pay  or  distribute  in  future,  yet  if  such  pay- 
ment or  distribution  is  not  deferred  for  reasons  personal 
to  the  legatee,  but  merely  because  the  testator  desired  to 
appropriate  the  subject  matter  of  the  legacy  to  the  use  and 
benefit  of  another  for  and  during  the  life  of  such  other, 
the  vesting  of  the  gift  in  remainder  will  not  be  postponed, 
but  will  vest  at  once,  the  right  of  enjoyment,  only,  being 
deferred.  The  principles  which  apply  to  and  control  vest- 
ing of  bequests  of  personal  property  are  in  general  equally 
applicable  to  devises  of  real  estate.** 

§  1795.  Distinction  Drawn  Regarding  Time  of  Death  of 
Devisee — There  is  a  well  recognized  distinction  between  a 
devise  simpliciter  to  one  person  and  in  case  he  should  die 
to  another,  and  a  devise  over  coupled  with  a  contingency, 
such  as  to  die  under  age  or  unmarried,  which  may  or  may 
not  happen. 

In  the  former  case  it  is  held  that  the  time  of  death  re- 
ferred to  is  before  the  death  of  the  testator,  and  under 
such  a  clause,  if  the  primary  devisee  survives  the  testator 
he  will  take  an  estate  in  fee  and  the  devise  over  will  never 
take  effect. 

56— Eldred  v.  Meek,  183   lU.   26; 
Bee  ▼.  Dee,  212  CL  838. 
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But  this  rule  has  no  application  to  a  devise  over  which 
is  connected  with  a  contingency  which  may  or  may  not 
happen.  In  such  case  the  time  of  death  referred  to  is  death 
at  any  time  under  the  conditions  named,  either  before  or 
after  the  death  of  the  testator. 

Where  under  a  clause  in  a  will  it  is  clear  it  was  intended 
by  the  testator  that  his  children  should  have  a  life  estate 
only,  and  the  devise  over  of  a  remainder  in  fee  is  to  such  of 
their  children  as  may  be  living  at  the  time  of  the  death  of 
their  parents,  and  in  case  either  of  the  children  of  the 
testator  died  without  leaving  any  children  surviving  them, 
then  the  survivor  of  the  children  of  the  testator  should  take 
the  entire  life  estate.  The  remainder  therein  provided  for 
to  the  grandchildren  is  contingent  upon  their  surviving 
their  parents.'^ 

§  1796.  Disposing  of  Property  Acquired  after  Execution 
of  Will — The  question  whether  a  will  passes  the  real  estate 
acquired  after  its  execution  depends  upon  the  intention  of 
the  testator.  Unless  an  intention  to  dispose  of  such  estate 
affirmatively  appears  from  the  will,  it  will  not  pass.  Where, 
however,  a  testator  devises  *^A11  the  real  estate  that  I  may 
die  seized  of'*  this  language  shows  an  intention  to  dispose 
of  any  property  he  might  acquire  after  the  execution  of 
his  will,  and  these  words  are  not  to  be  regarded  as  descrip- 
tive of  the  lands  he  then  owned  as  intending  to  limit  the 
prior  devise  of  all  his  real  estate." 

§  1797.  Ratification  of  Will  by  Acceptance  of  Devise— It 
is  a  well  settled  rule  in  equity,  that  if  any  person  shall 
take  a  beneficial  interest  in  a  will,  he  shall  thereby  be  held 
to  confirm  and  ratify  every  part  of  the  will— or,  in  other 
words,  a  man  shall  not  take  a  beneficial  interest  under  a 
will,  and  at  the  same  time  set  up  a  right  or  claim  of  his  own, 
even  if  otherwise  legal  and  well  founded,  which  shall  de- 

57 — ^Kleinhans  t.  Kleinhans,  253  111.      557;    Woman's   IT.   M.   S.   of   A.   v. 
620.  Mead,  131  lU.  338. 

58 — CoimniiLgB    v.    Lohr,    246    HI. 
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feat  or  in  any  way  prevent  the  full  effect  and  operation 
of  every  part  of  the  will.  So,  where  certain  property  was 
devised  by  the  testator  to  a  certain  devisee,  and  this  fact 
became  known  to  the  complainant,  who  was  also  a  devisee 
under  the  will,  and  who  claimed  an  equitable  interest  in 
the  certain  property  devised,  the  complainant  was  bound 
to  elect  to  rely  on  her  title  to  the  property,  or  whether  she 
would  abandon  that  title  and  take  the  devise  for  her  benefit 
under  the  will.** 

§1798.  Rights  of  Posthumous  Child— Statute--' '  When 
an  estate  hath  been  or  shall  be,  by  any  conveyance  limited 
in  remainder  to  the  son  or  daughter,  or  to  the  use  of  the 
son  or  daughter  of  any  person  to  be  begotten,  such  son  or 
daughter,  bom  after  the  demise  of  his  or  her  father,  shall 
take  the  estate  in  the  same  manner  as  if  he  or  she  had 
been  bom  in  the  lifetime  of  the  father,  although  no  estate 
shall  have  been  conveyed  to  support  the  contingent  remain- 
der after  death.  ^'•^ 

§  1799.  Vesting  or  Contingent  Devises— Where  there  are 
no  words  importing  a  gift,  other  than  to  the  executors  or 
trustees  to  divide  or  pay  at  a  future  time,  the  legacy  is 
contingent;  still,  if  the  payment  is  postponed  for  the  con- 
venience of  the  funds  of  the  estate  and  not  for  reasons 
personal  to  the  legatee  or  devisee  it  should  be  held  vested.*^ 
•  §  1800.  Lapsing  of  Devises  or  Legacies — At  common  law 
a  devise  or  legacy  always  lapses  where  the  devisee  or 
legatee  dies  before  the  death  of  the  testator.  To  prevent 
the  lapsing  of  a  devise  to  a  child  or  grandchild  of  the  tes- 
tator, section  II  of  our  Statute  of  Descent  was  enacted. 
But  the  statute  for  the  prevention  of  lapses  is  not  intended 
to  defeat  the  will  but  to  supplement,  and  will  not  control 
if  it  be  inconsistent  with  the  will.®* 

•The  general  rule  is,  that  if  a  legacy  or  devise  lapses  and 

59— Groham  v.  Dodge,  122  HI.  528;  61— Walker  v.  Walker,  283  111.  11. 

Wilbanks  v.  WUbanks,  18  lU.  17.  62— Walker  v.  Walker,  283  HI.  11. 

60— Sec.  14,  Ch.  30,  B.  S. 
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there  is  a  general  residuary  clause  broad  enough  in  its 
terms  to  embrace  it,  such  legacy  or  devise  will  sink  into 
the  residuum.  This  is  based  upon  the  presumed  inten- 
tion of  the  testator  that  the  residuary  clause  shall  embrace 
everything  not  effectually  devised  or  disposed  of.  The 
rule  is  further  aided  by  the  presumption  of  law  that  where 
a  man  dies  testate  he  intended  by  his  will  to  dispose  of 
all  his  property  and  leave  no  part  of  his  property  intes- 
tate.^ 

§1801.  Devise  Creating  a  Perpetuity  Void— The  rule 
against  perpetuities  is,  that  no  interest  subject  to  a  condi- 
tion precedent  is  valid  unless  the  condition  must  be  ful- 
filled, if  at  all,  within  twenty-one  years  after  some  life  in 
being  at  the  creation  of  the  interest.  It  is  not  enough  that 
the  contingent  event  upon  which  the  estate  is  limited  may 
happen,  or  even  that  it  will  probably  happen,  within  the 
limits  of  the  rule,  but  if  it  can  possibly  happen  beyond 
those  limits  the  interest  is  too  remote  and  its  creation  pro- 
hibited by  the  rule.®* 

A  bequest  to  an  unincorporated  cemetery  association  of 
a  certain  amount  to  be  held  in  trust  and  placed  at  interest 
perpetually  and  the  interest  to  be  used  each  year  for  the 
care  of  a  burial  lot  is  in  violation  of  the  rule  against  per- 
petuities and  therefore  void.^ 

The  creation  of  a  trust  for  the  perpetual  care  of  a  burial 
lot  is  void  on  the  ground  it  violates  the  rule  against  per- 
ptituities.** 

§  1802.  Residuary  Clause  in  Will— It  is  usual  to  include 
in  a  will  a  clause  by  which  all  the  estate  of  the  testator  not 
specially  devised  or  bequeathed  is  devised  or  bequeathed 
to  a  single  person  for  his  use  or  for  a  special  purpose. 
This  clause  is  known  as  the  residuary  clause. 

63— Dunn  v.  Kearney,  288  HI.  49.  65 — McCartney  v.  Jacobs,  288  HI. 
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The  term  ^^  residue "  means  that  which  is  remaining,  and 
no  particular  expression  is  necessary  to  constitute  a  residu- 
ary clause.  It  is  a  general  rule  to  so  construe  a  residuary 
clause  so  as  to  prevent  the  intestacy  of  any  part  of  the 
testator's  estate,  unless  there  is  an  apparent  intention  to 
the  contrary.*^ 

§  1803.  Date  of  Will— Where  it  appears  that  the  petition 
for  the  probate  of  a  will,  that  the  deceased  died  on  a  cer- 
tain date  and  the  will  bears  date  subsequent  thereto  this 
is  not  evidence  tending  to  prove  that  the  will  was  subse- 
quently fabricated  for  fraudulent  purposes.  The  more  rea- 
sonable presumption  is  that  the  petitioner  was  mistaken  as 
to  the  date  of  the  deceased,  or  that  a  mistake  was  made 
as  to  the  date  of  the  will.  It  would  be  an  unreasonable 
presumption  to  say  that,  because  of  this  discrepancy  in 
dates,  the  will  must  be  a  forgery.** 

§1804.  Devise  Revoked  by  Sale  by  Testator— Where 
real  estate  is  devised,  a  sale  of  the  real  estate  by  the  tes- 
tator in  his  lifetime  revokes  the  devise,  there  is  no  basis 
left  for  the  beneficiaries  to  claim  any  interest  in  the  es- 
tate.** 

§  1805.  Gifts  and  Devises  to  Beneficial  Witness  Void- 
Statute — ^**If  any  beneficial  devises,  legacies  or  interest 
shall  be  made  or  given  by  any  will,  testament  or  codicil  to 
any  person  subscribing  such  will,  testament  or  codicil,  as  a 
witness  to  the  execution  thereof,  or  to  the  wife  or  husband 
of  such  person,  such  devise,  legacy  or  interest  shall,  as  to 
such  beneficiary  thereof,  and  all  persons  claiming  under 
him,  be  null  and  void,  unless  such  will,  testament  or  codicil 
be  otherwise  duly  attested  by  a  suflScient  number  of  wit- 
nesses, exclusive  of  such  person,  according  to  this  act ;  and 
he  or  she  shall  be  compelled  to  appear  and  give  testimony 
on  the  residue  of  such  will,  testament  or  codicil,  in  like 

67— Dunn  y.  Kearney,  288  HI.  49.  69— Meily  y.  Knox,  269  HL  463. 
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maimer,  as  if  no  such  devise  or  bequest  had  been  made.  But 
if  such  witness  or  beneficiary  would  have  been  entitled  to 
any  share  of  the  testator's  estate  in  case  the  will,  testa- 
ment or  codicil  was  not  established,  then  so  much  of  such 
share  shall  be  saved  to  such  witness  or  beneficiary  as  shall 
not  exceed  the  value  of  said  devise  or  bequest  made  to  him 
or  her  as  aforesaid. 

This  act  being  remedial  in  character  shall  be  construed 
liberally,  and  shall  apply  to  cases  arising  on  wills  of  per- 
sons deceased,  prior  to  the  adoption  of  this  act,  but  not 
fully  adjudicated.''* 

The  test  of  the  competency  of  a  witness  to  a  wiU  is, 
whether  the  witness  will  gain  or  lose  financially  as  a  di- 
rect result  of  the  establishment  of  the  instrument  as  a  will. 
Under  this  rule,  a  person  who  is  appointed  executor  by  a 
will  is  incompetent  as  a  witness  because  he  will  gain  the 
commissions  allowed  by  law  if  the  will  is  established,  and 
that  is  a  direct  financial  gain  to  him,  and  another  person 
who  by  virtue  of  a  contract  is  to  share  in  the  fees  earned  by 
the  executor  is  equally  incompetent.  The  interest  must 
be  a  legal  interest  in  the  outcome  of  the  suit  and  it  must 
be  certain,  direct  and  immediate.  The  question  whether  a 
stockholder  of  a  corporation  is  a  competent  witness  to  tes- 
tify against  the  representatives  of  a  deceased  person  where 
the  corporation  will  gain  or  lose  as  the  result  of  a  suit 
must  be  regarded  as  settled.  Stockholders  of  a  corpora- 
tion are  the  owners  of  the  income  and  earnings  of  the  cor- 
poration and  directly  interested  therein,  and,  as  a  general 
rule,  unaflFected  by  any  special  statutory  provision,  they 
are  incompetent  to  testify  for  the  benefit  of  the  corporation 
against  an  heir-at-law,  devisees  or  legatees. 

There  is,  however,  a  special  statutory  provision  applicable 
to  a  witness  attesting  the  execution  of  a  will.  In  the  revi- 
sion of  the  statutes  of  1872,  a  provision  of  the  Bevised 

70— LawB  1911,  p.  588;  See.  8,  Gh. 
148,  B.  S.  1910. 
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Statutes  of  1845  was  brought  forward  as  section  8  of  the 
Statute  of  Wills.  It  removed  the  incompetency  of  a  wit- 
ness to  the  execution  of  a  will  to  whom  any  beneficial  de- 
vise, legacy  or  interest  was  made  or  given  by  a  will  and 
provided  that  such  witness  should  be  compellable  to  ap- 
pear and  give  testimony  on  the  residue  of  the  will  in  like 
manner  as^if  no  such  devise  or  bequest  had  been  made,  but 
the  devise,  legacy  or  interest  was  declared  null  and  void,  un- 
less the  will  had  been  duly  attested  by  a  sufScient  number  of 
witnesses  exclusive  of  such  person,  saving,  however,  to  the 
witness  any  share  of  the  testator 's  estate  not  exceeding  the 
value  of  the  devise  or  bequest  to  which  the  witness  would 
have  been  entitled  if  the  will  was  not  established.  That 
section  of  the  Statute  of  Wills  is  regarded  as  remedial. 
Concerning  the  application  of  that  section  to  particular 
witnesses  it  is  said:  ^^If  the  incompetent  exists  outside 
the  fact  that  the  will  gave  them  a  beneficial  interest  in  the 
testator's  estate,  section  8  of  the  Wills  Act  does  not  remove 
the  incompetency  of  the  witnesses  to  the  will.  If,  how- 
ever, the  incompetency  arises  by  the  act  of  attesting  a 
will  which  gives  the  witness  some  interest  in  the  testator's 
estate  the  statute  does  apply,  and  under  that  section  of  the 
statute,  while  the  witness  cannot  take  under  the  will,  never- 
theless he  may  be  called  and  the  will  established  by  his 
evidence.''* 

It  has  been  held  that  an  interest  that  will  disqualify  a 
witness  to  a  will  must  be  certain,  direct  and  immediate, 
showing  that  he  will  gain  or  lose  as  a  direct  result  of  the 
suit ;  and  if  the  testimony  does  not  show  such  direct,  certain 
and  immediate  interest,  his  interest,  if  any,  goes  merely  to 
his  credibility  and  not  to  his  incompetency. 

The  court  has  held  that  while  it  is  not  unlawful  it  is  not 
good  practice  or  good  professional  ethics  for  an  attorney 
connected  with  a  case  to  appear  as  a  witness  in  the  same 

71 — Scott   V.    O'Connor-Couch,   271 
lU.  395. 
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case  that  the  court  is  not  disposed  to  give  any  great  weight 
to  the  testimony  of  such  a  witness  who  assumes  the  double 
burden  of  acting  as  solicitor  in  a  case  and  furnishing  the 
evidence  necessary  to  its  success.  One  reason  why  a  solici- 
tor should  not  testify  in  a  case  in  which  he  acts  as  solicitor 
is  because  he  may  be  prejudiced  in  his  interest  in  present- 
ing the  case  to  the  court  or  jury  largely  because  of  the  pay 
that  he  hopes  to  obtain  by  winning  the  case.'* 

A  beneficial  interest,  when  considered  as  a  designation 
of  the  character  of  an  estate,  is  such  an  interest  as  a  devi- 
see takes  solely  for  his  own  use  or  benefit  and  not  a  mere 
holder  of  the  title  for  the  use  of  another."" 

§  1806.  Witnesses  to  Appear  for  Probate  of  Will— Stat- 
ute— **It  shall  be  the  duty  of  each  and  every  witness  to 
any  will,  testament  or  codicil,  made  and  executed  in  this 
state,  as  aforesaid,  to  be  and  appear  before  the  county 
court  on  the  regular  day  for  the  probate  of  such  will, 
testament  or  codicil,  to  testify  of  and  concerning  the  execu- 
tion and  validity  of  the  same ;  and  the  said  court  shall  have 
power  and  authority  to  attach  and  punish,  by  fine  and  im- 
prisonment, or  either,  any  witness  who  shall,  without  any 
reasonable  excuse,  fail  to  appear  when  duly  summoned  for 
the  purpose  aforesaid:  Providbd,  the  said  punishment  by 
imprisonment  shall  in  no  case  exceed  the  space  of  twenty 
days ;  nor  shall  a  greater  fine  be  assessed,  for  such  default 
than  the  sum  of  $50.^'''* 

§1807.  Non-Resident  Witness — ^Dedimus  Potestatum — 
Statute — ^**When  any  will,  testament  or  codicil  shall  be 
produced  to  the  county  or  probate  courts  for  probate  of 
the  same,  and  any  witness  attesting  such  will,  testament 
or  codicil  shall  reside  without  the  limits  of  this  state,  or 
the  county  in  which  will,  testament  or  codicil  is  produced 
for  probate,  or  shall  be  unable  to  attend  said  court,  it  shall 
be  lawful  for  such  county  or  probate  court,  upon  the  ap- 

72— Flynn  v.  Plynn,  283  HI.  206.  74— Sec  3,  Ch.  148,  R.  S. 
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plication  of  any  person  asking  for  probate  thereof,  and 
upon  such  notice  to  persons  interested  as  snch  county  or 
probate  court  may,  by  special  order,  direct  to  issue  ti 
dedimus  potestatttm,  or  commission,  under  the  seal  of  the 
court  annexed  to  such  will,  testament  or  codicil,  together 
with  such  interrogatories  in  chief  and  cross  interrogatories 
as  may  be  filed  in  said  court,  or  as  said  court  may  direct  to 
be  propounded  to  such  witness  or  witnesses,  touching  the 
execution  of  such  will,  testaiment  or  codicil,  which  commis- 
sion shall  be  directed  to  any  judge,  master  in  chancery,  no- 
tary public,  justice  of  the  peace,  mayor  or  other  chief  magis- 
trate of  a  city.  United  States  consul  or  vice-consul,  consular 
agent  or  secretary  of  legation,  authorizing  and  requiring 
him  to  cause  such  witness  or  witnesses  to  come  before  him 
at  such  time  and  place  as  he  may  designate  and  appoint, 
and  faithfully  take  his,  her  or  their  depositions  on  oath 
or  affirmation,  upon  all  such  interrogatories  as  may  be  en- 
closed with,  or  attached  to,  such  commission,  and  none 
other,  and  certify  the  same  when  thus  taken  together  with 
such  commission  and  interrogatories,  into  the  court  out  of 
which  the  commission  issued,  with  the  least  possible  delay. 
When  so  taken  and  returned  into  the  court  such  deposition 
or  depositions  shall  have  the  same  operation,  force  and 
effect  and  such  will,  testament  or  codicil  shall  be  admitted 
to  probate  in  like  manner,  as  if  such  oath  or  affirmation  had 
been  made  in  court  from  whence  the  commission  issued. 
Whenever  a  commission  shall  issue  to  any  officer  above 
mentioned  not  by  name  but  simply  by  his  official  title,  the 
seal  of  his  office,  attached  to  his  certificate,  shall  be  suffi- 
cient evidence  of  his  identity  and  official  character. '*'• 

§1808.  County  Judge  as  Witness— Statute—^' In  all 
cases  where  a  county  judge,  or  such  other  person  as  may 
be  authorized  by  law  to  grant  probate  of  wills  and  testa- 
ments, may  and  shall  have  become  a  witness  to  any  will 

75— Laws  1881,  p.  158;  See.  4,  Gh. 
148,  B.  S.  1916. 


Title  by  Will  1481 

or  testament  which  is  required  by  law  to  be  proved  before 
him  as  snch  judge  or  person  authorized  to  grant  probate, 
as  aforesaid,  and  the  testimony  of  such  witness  is  neces- 
sary to  the  proof  of  the  same,  then,  and  in  such  case,  it 
shall  be  his  duty  to  go  before  the  circuit  court  of  the  county 
of  which  such  will  is  to  be  admitted  to  record,  and  make 
proof  of  the  execution  of  the  same  in  the  same  maimer  that 
probate  of  wills  is  required  to  be  made  in  other  cases. 
And  it  shall  be  the  duty  of  the  clerk  of  the  circuit  court 
aforesaid,  forthwith  to  certify  such  will  proved  as  afore- 
said to  the  county  court  of  the  county ;  and  said  will  shall, 
thereupon,  have  the  same  force  and  effect  that  it  would 
have  had  if  it  had  been  proved  by  one  credible  witness 
before  the  county  court;  and  if  there  are  other  witnesses 
to  said  will  the  county  court  shall  take  their  evidence  in 
support  of  said  will,  as  in  other  cases.  * '  "^ 

§1809.  Probate  of  WUl  Without  Delay— 43tatute— 
**When  any  will,  testament  or  codicil  shall  be  exhibited  in 
the  county  court  for  probate  thereof  as  aforesaid,  it  shall 
be  the  duty  of  the  court  to  receive  the  probate  of  the  same 
without  delay,  and  to  grant  letters  testamentary  thereon 
to  the  person  or  persons  entitled  and  to  do  all  other  need- 
ful acts  to  enable  the  parties  concerned  to  make  settle- 
ment of  the  estate  at  an  early  day  as  shall  be  consistent 
with  the  rights  of  the .  respective  persons  interested 
therein.'' '^ 

§  1810.  Petition  for  Probate  of  Will  to  Be  Filed— Notice 
to  Be  Given— Statute — '  *  That  before  any  will  shall  be  ad- 
mitted to  probate  the  person  desiring  to  have  the  same  pro- 
bated shall  file  a  petition  in  the  Probate  Court  of  the  proper 
county  asking  that  said  will  be  admitted  to  probate,  which 
petition  shall  state  the  time  and  place  of  the  death  of  the 
testator  and  the  place  of  his  residence  at  the  time  of  his 
death,  also  the  names  of  all  the  heirs-at-law,  legatees  and 
devisees  with  the  place  of  residence  of  each,  when  known, 

76— flee.  5,  Oh.  148,  B.  S.  77— Laws  1919,  p.  991. 
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and  when  unknown  the  petition  shall  so  state,  and  the  said 
petition  shall  be  verified  by  the  affidavit  of  the  petitioner. 
And  thereupon  the  clerk  of  the  County  Court  shall  send 
by  mail  to  each  of  said  parties  a  copy  of  said  petition,  with- 
in five  days  after  the  filing  thereof  and  not  less  than  twenty 
days  prior  to  the  hearing  on  said  petition.  And  in  case 
the  post  office  address  of  any  of  said  parties  is  not  shown 
by  said  petition  then  publication  shall  be  made  for  at  least 
three  successive  weeks  before  the  day  set  for  the  hearing 
in  a  newspaper  of  general  circulation  published  in  the 
county  where  said  will  is  offered  for  probate,  which  pub- 
lication shall  contain  the  names  of  the  testator,  the  heirs- 
at-law,  legatees  and  devisees,  when  known,  the  time  and 
place  where  said  will  is  to  be  offered  for  probate ;  Providbd, 
that  in  case  such  a  petition  is  not  filed,  and  a  will  has  been 
deposited  in  said  County  Court  for  the  space  of  10  days, 
that  it  shall  be  the  duty  of  the  County  Court  to  proceed 
to  probate  said  will  without  petition  being  filed,  but  only 
after  having  caused  publication  and  notice  of  the  inten- 
tion to  probate  said  will  to  be  given  to  the  parties  in  in- 
terest as  to  the  court  may  seem  proper ;  And  Provided,  Fur- 
ther, that  if,  on  the  presentation  of  such  petition,  all  the 
heirs  and  legatees  of  such  testator  shall  personally  appear 
in  court  or,  in  case  they  are  of  legal  age  and  under  no  dis- 
ability, shall  file  in  writing  their,  appearance  and  waiver  of 
notice,  then,  such  will  may  be  admitted  to  probate  without 
notice.  If  any  heir,  devisee  or  legatee  shall  be  a  minor  the 
petition  shall  set  forth  the  fact  of  such  minority  and  a 
guardian  ad  litem  shall  be  appointed  by  the  court  for  such 
minor.  In  the  event  there  are  unknown  heirs,  devisees  and 
legatees  and  it  shall  appear  after  the  probate  of  the  will 
that  any  of  said  unknown  heirs,  devisees  and  legatees  was  a 
minor  at  the  time  such  will  was  admitted  to  probate,  then 
the  fact  that  no  guardian  ad  litem  for  such  minor  was  ap- 
pointed, shall  not  invalidate  the  probate  of  such  will.'*^ 

78— Laws  1919,  p.  994. 
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§  1811.  Probate  of  Willfl  on  Defective  Notioe  Legalized— 
Statute — *'A11  probate  of  wills  declared  before  the  taking 
effect  of  this  Act,  in  which  service  has  been  had  upon  the 
parties  by  one  publication  at  least  three  weeks  before  the 
day  set  for  hearing  in  a  newspaper  of  general  circulation, 
published  in  the  county  where  the  will  was  offered  for  pro- 
bate, are  legalized  and  declared  valid  to  the  same  extent 
and  purpose  as  if  publication  had  been  for  three  successive 
weeks. ' '  '• 

Under  the  constitution  and  the  statute  the  original  juris- 
diction to  establish  the  validity  of  wills  aad  admit  them  to 
probate  is  in  the  county  court  (or  probate  court)  and  not 
in  the  circuit  court  as  a  court  of  law.  It  is  true  the  probate 
only  establishes  the  original  validity  of  a  will,  and  the  title 
of  the  devisee  relates  back  to  the  testator's  death,  and 
takes  effect  from  that  time;  such  validity  must  be  estab- 
lished by  proof  that  the  will  was  executed  with  all  the  for- 
malities required  by  law  to  render  it  effective  as  a  will.'^ 

The  county  court  has  original  jurisdiction  to  determine 
whether  an  instrument  presented  for  probate  is  the  will  of 
the  testator  or  not,  and  if  that  question  can  be  first  adjudi- 
cated by  a  court  of  equity,  the  county  court,  instead  of  ex- 
ercising the  jurisdiction  conferred  upon  it  by  the  constitu- 
tion and  statute,  can  only  register  the  conclusion  of  the 
court  of  equity.  The  jurisdiction  of  the  county  court  in- 
cludes the  probate  of  lost  or  destroyed  wills  upon  proof 
of  the  facts  required  by  the  statute,  with  additional  proof 
of  the  loss  or  destruction  of  the  will  and  its  contents.** 

Prior  to  the  act  of  1897  in  relation  to  the  probate  of  wills, 
in  proceedings  in  the  probate  court  was  in  the  nature  of  a 
proceeding  in  rem,  but  on  appeal  it  became  in  the  nature 
of  a  proceeding  inter  parties.  Since  that  act,  which  re- 
quires a  petition  stating  the  names  of  all  heirs  at  law  and 
the  legatees,  with  the  place  of  residence  of  each,  when 

79— Sec.  la,  Laws  1919,  p.  995,  81— Beatty  v.  Clegg,  214  HI.  34. 
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known,  that  notice  may  be  given  as  therein  provided,  the 
proceeding  in  all  its  stages,  is  in  the  nature  of  a  proceeding 
inter  parties.^ 

§1812.  Production  of  Witnesses  Cannot  Be  Waived— 
Parties  to  a  proceeding  for  the  probate  of  a  will  cannot 
waive  the  requirement  of  the  statute  as  to  the  production 
of  the  witnesses  to  the  will.^ 

§  1813.  Presumptions  Indulged  in  Favor  of  the  Due  Exe- 
cution and  Attestation  of  Will — ^The  law  as  to  what  con- 
stitutes sufficient  proof  of  the  due  execution  of  a  will  is  weU 
settled  in  this  State.  It  is  not  necessary  that  the  attesting 
witnesses  remember  every  circumstance  concerning  the  exe- 
cution of  the  will  or  every  word  or  act  of  the  testator. 
Where  a  will  has  apparently  been  executed  in  due  form 
and  the  signature  of  the  testator  and  attesting  witnesses 
are  admitted  to  be  genuine,  no  presumption  will  be  in- 
dulged to  destroy  the  validity  of  the  instrument,  but  every 
reasonable  presumption  will  be  indulged  in  favor  of  its 
due  execution  and  attestation.  So  where  the  instrument  is 
in  due  form  and  contains  an  attesting  clause,  which  recites 
that  the  instrument  was  subscribed,  sealed,  published  and 
declared  by  the  testator  for  his  will  in  the  presence  of  the 
witnesses,  and  that  they  at  his  request  and  in  his  presence 
and  in  the  presence  of  each  other,  subscribed  their  names 
and  residences  as  witnesses,  and  there  is  nothing  in  the 
record  which  expressly  contradicts  any  of  the  statement 
contained  in  the  attestating  clause,  a  prima  facie  case  is 
made  in  favor  of  the  due  execution  of  the  will,  and  this 
prima  facie  case  is  not  overcome  by  the  mere  fact  that  the 
subscribing  witnesses  testify  that  they  failed  to  notice 
whether  the  will  was  signed  by  the  testator.  It  is  not 
necessary  that  the  testator  state,  or  that  the  witnesses  to 
know,  that  the  instrument  in  question  was  the  will  of  the 
testator,  nor  is  it  necessary  for  him  to  acknowledge  to 

88— Seofleld   ▼.    Thomas,   281    HI.         88 — St.   Mary's   Home   t.    Dodge, 
U4.  257  HL  518. 
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them  that  he  had  signed  it,  but  it  is  suffident  if  he  ac- 
knowledge to  the  witnesses,  either  by  word  or  by  act,  that 
the  instrument  in  question  is  his  free  act  and  deed.^ 

§  1814.  Alteration  of  Will— Where  a  testator  makes  an 
alteration  in  his  will  by  erasure  or  interlineation,  or  in  any 
other  mode,  without  authenticating  such  alteration  by  a  new 
attestation  in  the  presence  of  witnesses,  or  other  form  re- 
quired by  the  statute,  it  is  presumed  that  the  erasure  was 
intended  to  be  dependent  upon  the  alteration  going  into 
effect  as  a  substitute,  and  such  alteration  not  being  so 
made  as  to  take  effect,  the  will  therefore  stands,  in  legal 
force,  the  same  as  it  did  before,  so  far  as  it  is  legible  after 
the  attempted  alteration.  So,  where  there  were  erasures 
by  pencil  which  did  not  obliterate  the  writing,  the  will  as 
originally  drawn  was  properly  admitted  to  probate.** 

§  1815.  Probate  of  Will  Essential  to  Good  Title  There- 
under— ^Under  our  present  statute  no  will  is  good  or  avail- 
able, for  the  granting,  conveying,  and  assuring  lands,  tene- 
ments and  hereditaments  therein  devised  unless  probated 
and  made  a  matter  of  record  in  accordance  with  the  provi- 
sions of  sections  2  and  10  of  our  statute  on  wills  or  unless 
all  the  provisions  of  section  9  are  complied  with,  including 
the  recording  of  an  exemplified  copy  of  the  will,  certificate, 
etc.,  of  the  clerk  of  the  probate  court  where  the  will  was 
probated,  in  case  the  same  is  probated  in  a  foreign  State 
or  country.** 

§  1816.  Setting  Aside  Probate  of  Will  on  Motion  in  Pro- 
bate Court — Where  a  petitioner  files  in  the  probate  court 
his  petition  to  set  aside  the  probate  of  a  will,  alleging  that 
he  and  others  were  the  heirs  of  the  deceased  and  that  they 
had  no  notice  of  her  death  or  of  the  proposed  probate  of 
the  will  and  that  the  party  who  filed  the  application  to  pro- 
bate the  will  knew  the  name  of  the  petitioner  and  his  resi- 
st— ^Thompaon  y.  Kanne,  268  HL  86 — ^Barnett  ▼.  Barnett,  284  UL 
168.  580;  Beatty  ▼.  Cflegg,  214  UL  84. 
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dence  and  that  he  was  an  heir  but  designedly  left  his  name 
out  of  the  application  in  order  to  keep  him  in  ignorance  of 
the  proceeding  and  for  the  fraudulent  purpose  of  defraud- 
ing him  of  his  rights,  and  pray  that  the  order  admitting 
the  will  to  probate,  and  that  all  proceedings  thereunder  be 
vacated  and  set  aside,  and  the  prayer  of  the  petition  is 
granted,  and  the  application  to  probate  the  will  set  for  a 
future  day,  from  which  order  an  appeal  is  taken  to  the 
circuit  court,  where  the  appeal  is  dismissed,  the  circuit 
court  commits  no  error  in  dismissing  the  appeal.  The  or- 
der of  the  probate  court  vacating  the  proceedings  and  re- 
setting the  matter  is  not  a  final  order  or  judgment  and 
therefore  no  appeal  could  be  taken  from  it.  The  case  was 
not  disposed  of  by  the  order  vacating  the  probate  of  the 
will.  No  adjudication  was  had  on  the  merits  of  the  case 
and  no  rights  were  determined.*^ 

There  are  cogent  reasons  why  a  party  over  whom  nei- 
ther the  probate  court  nor  the  circuit  court  acquires  juris- 
diction should  not  be  required  to  go  into  the  circuit 
court  and  institute  proceedings  there  to  set  aside  the  pro- 
bate of  a  will  for  want  of  such  jurisdiction.  While  such 
proceedings  would  be  pending  in  the  circuit  court,  the  pro- 
bate court,  in  the  exercise  of  its  exclusive  jurisdiction, 
would  be  proceeding  with  the  administration  of  the  estate 
and  disposing  of  the  property  in  accordance  with  the  will. 
Inasmuch  as  a  motion  or  petition  in  the  probate  court  is  the 
proper  proceeding,  equity  would  not  afford  a  remedy,  and 
there  is  no  known  method  by  which  the  circuit  court  could 
interfere  with  the  administration  in  the  probate  court  or 
stay  its  proceeding  with  a  motion  while  a  motion  would 
be  pending  in  the  circuit  court.  The  probate  court  has 
original  jurisdiction  in  the  matter  of  probate,  but  to  ac- 
quire jurisdiction  in  a  particular  case  a  petition  for  pro- 
bate of  a  will  must  state  certain  things.    The  probate  court 

87 — Scofield    v.    Thomas,    226    111. 
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would  have  jurisdiction  to  entertain  the  petition  to  set 
aside  the  probate  of  the  will  for  the  reasons  stated  in  the 
petition  so  to  do.** 

§  1817.  Custodians  of  Wills  to  Produce  the  Same— Pen- 
alty — Statute — *'Any  person  or  persons  who  may  have  in 
his  or  her  possession  any  last  will  or  testament  of  another, 
for  safe  keeping  or  otherwise,  shall  immediately  upon  the 
death  of  the  testator  or  testatrix,  deliver  up  said  will  to 
the  county  court  of  the  proper  county;  and  upon  a  failure 
or  refusal  so  to  do,  the  county  court  may  issue  an  attach- 
ment, and  compel  the  production  of  the  same ;  and  the  per- 
son or  persons  thus  withholding  any  such  will,  testament 
or  codicil,  as  aforesaid,  shall  forfeit  and  pay  $20  per  month, 
from  the  time  the  same  shall  be  thus  wrongfully  withheld 
to  be  recovered  in  an  action  of  debt  for  the  use  of  the 
estate,  by  any  person  who  will  sue  for  the  same,  in  any 
court  having  jurisdiction  thereof;  and  if  any  person  to 
whom  a  will,  testament  or  codicil  hath  been  or  shall  be 
delivered  by  the  party  making  it,  for  safe  keeping  as  afore- 
said, shall  alter  or  destroy  the  same  without  the  direction 
of  the  said  party,  or  shall  wilfully  secrete  it  for  the  space 
of  six  months  after  the  death  of  the  testator  or  testatrix 
shall  be  known  to  him  or  her,  the  person  so  offending  shall, 
on  conviction  thereof,  be  sentenced  to  such  punishment  as 
is  or  shall  be  inflicted  by  law,  in  cases  of  larceny.  *'•• 

§1819.  Place  of  Probate— Statute— '  ^f  any  testator  or 
testatrix  shall  have  a  mansion  house  or  known  place  of 
residence,  his  or  her  will  shall  be  proved  in  the  court  of  the 
county  wherein  such  mansion  house  or  place  of  residence 
shall  be.  If  he  or  she  has  no  place  of  residence,  and  lands 
be  devised  in  his  or  her  will  it  shall  be  proven  in  the  court 
of  the  county  wherein  the  lands  lie,  or  in  one  of  them,  where 
there  shall  be  land  in  several  different  counties;  and  if  he 
or  she  have  no  known  place  of  residence,  and  there  be  no 

88— Seofield    t.    Thomas,    231    m.  89— See.  12,  Gh.  148,  B.  S. 
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lands  devised  in  snch  will,  the  same  may  be  proved  either 
in  the  county  where  the  testator  or  testatrix  shall  have  died 
or  that  wherein  his  or  her  estate,  or  the  greater  part  thereof 
shall  be/ ^"^ 

The  probate  of  a  will  in  the  first  instance,  should  be 
made  in  the  place  of  the  testator's  residence  at  the  time 
of  his  death,  whether  the  will  be  executed  at  the  place  of 
his  domicile  or  elsewhere.** 

While  the  rule,  generally  speaking,  is,  that  a  will  should 
be  probated  in  the  first  instance  at  the  domicile  of  the  tes- 
tator, it  is  subject  to  exception,  which  is  almost  as  broad 
as  the  rule  itself,  that  it  may  be  probated  in  any  county 
in  any  State  where  the  testator  had  and  left  assets,  par- 
ticularly real  estate.** 

§  1820.  Wills  Proven  Without  the  State— Statute— ''All 
wills,  testaments,  and  codicils,  or  authenticated  copies  there- 
of, proven  according  to  the  laws  of  any  of  the  United  States, 
or  the  territories  thereof,  or  of  any  cotmtry  out  of  the 
limits  of  the  United  States,  and  touching  or  concerning 
estates  within  this  State,  accompanied  with  a  certificate  of 
the  proper  officer  or  officers  that  the  said  will,  testament, 
codicil  or  copy  thereof  was  duly  executed  and  proved, 
agreeably  to  the  laws  and  usages  of  that  state  or  country 
in  which  the  same  was  executed,  shall  be  recorded  as  afore- 
said, and  shall  be  good  and  available  in  law,  in  like  manner 
as  wills  made  and  executed  in  this  state. ' '  •• 

The  rule  of  the  common  law  as  to  the  execution  of  wills 
and  proof  thereof,  that  the  same  should  conform  to  the  law 
of  the  State  where  the  land  is  situated  is  changed  by  sec- 
tion 9  of  our  statute  on  wills  as  to  wills  executed  and  proved 
without  the  State  where  the  land  is  situated.  Under  that 
section  of  the  statute  a  will  executed  and  proved  according 
to  the  laws  of  a  foreign  state  and  properly  recorded  in 

90— Sec.  XI,  CSh.  148,  B.  8.  03— Sec.  9,  Ch.  148,  B.  S.  1916. 
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Illinois  is  ^'good  and  available  in  law,  in  like  manner  as 
wills  made  and  executed  in  this  State."  It  is  not  neces- 
sary that  such  will  should  be  probated  in  this  State  in 
order  to  pass  title  to  a  devisee  to  real  estate  located  here. 
But  before  a  party  can  have  the  benefit  of  section  9  it  is 
necessary  that  all  the  provisions  required  thereby  be  com- 
plied with.** 

§  1821.  Wills  Executed  in  lUinois  Probated  in  Foreign 
State — ^In  case  the  will  is  executed  in  Illinois,  in  accordance 
with  the  laws  of  that  State,  in  case  the  will  is  probated  in 
another  State  it  is  not  necessary  that  the  proper  clerk 
should  certify  that  it  was  executed  and  proved  in  accord- 
ance with  the  laws  of  Illinois.  The  words  **  agreeably  to 
the  laws  and  usages  of  that  State  or  country  in  which  the 
same  was  executed,'*  in  section  9  of  the  Statute  of  Wills, 
are  misconstrued  if  it  be  claimed  that  they  apply  to  the 
State  where  the  will  was  executed.  They  apply  to  the  laws 
and  usages  of  the  State  where  the  certificate  was  exe- 
cuted. The  word  *  *  same ' '  refers  to  the  certificate  and  not 
to  the  will.  The  clerk  of  a  foreign  State  or  country  could 
not  reasonably  be  expected  to  certify  that  a  will  was  duly 
executed  and  proved  agreeably  to  the  laws  and  usages  of 
the  State  where  the  will  was  executed  where  the  will  hap- 
pens to  be  executed  outside  of  the  State  where  the  same 
was  probated.** 

§1822.  Probate  of  Lost  or  Destroyed  Will— It  would 
seem  to  be  well  established  that  a  will  lost  or  destroyed  after 
the  death  of  the  testator  may  properly  be  probated. 

A  petition  to  the  probate  court  to  admit  to  probate  a  lost 
or  destroyed  will  differs  from  the  ordinary  application  only 
in  the  allegation  that  the  will  is  lost  or  destroyed  after  the 
death  of  the  testator.  The  proponent  is  required  under  his 
petition  to  make  the  same  proof  as  in  any  other  case  under 
the  statute,  and  in  addition,  in  order  to  overcome  the  pre- 

94— Baniett   ▼.   Barnett,   284   m.         95— Barnett   ▼.    Barnett,    284   HH 
580.  580. 


1490  Th^  Law  op  Real  Pbopebty — ^Illinois 

sumption  that  the  testator  had  revoked  the  will  in  his  life- 
time,  to  show  that  it  was  in  existence  at  the  time  of  his 
death,  and  that  it  had  been  lost  or  destroyed  since  that 
time.  Lost  or  destroyed  wills  can  only  be  established, 
and  the  distribution  of  the  estates  of  decedents  determined, 
on  the  most  satisfactory  evidence.** 

The  contents  of  a  lost  will  cannot  be  proved  by  the  dec- 
larations of  the  testator  alone.  Such  declarations  are  ad- 
missible only  to  corroborate  the  testimony  of  others  who 
can  testify  from  their  own  knowledge  as  to  the  contents 
of  the  will.»^ 

This  holding  is  not  in  conflict  with  In  Re  Page,  118  111. 
576,  post. 

Where  a  last  will  and  testament,  after  its  execution,  is 
retained  by  the  testator  and  kept  in  his  possession  and  after 
his  death  cannot  be  found,  the  presumption  is  that  the  tes- 
tator destroyed  it  animo  revocandi.  It  will  not  be  presumed 
that  such  instrument  was  destroyed  by  any  other  person 
without  the  knowledge  or  authority  of  the  testator,  as  that 
would  be  presuming  a  crime.  In  order  to  overcome  the 
legal  presumption  that  the  testator  revoked  the  will  he  had 
executed  during  his  lifetime,  it  is  incumbent  upon  the  ap- 
plicant for  the  probate  of  the  will  to  show  that  it  was  in 
existence  at  the  time  of  the  testator's  death  and  that  it 
had  been  lost  or  destroyed  since  that  time.** 

Declarations,  written  or  oral,  made  by  the  testator  after 
the  execution  of  his  will,  are,  in  the  event  of  its  loss,  ad- 
missible, not  only  to  prove  that  it  has  not  been  cancelled, 
but  also  as  secondary  evidence  of  its  contents.  These  dec- 
larations are  admissible  to  show  the  continuing  existence 
of  the  will  at  the  time  they  are  made,  and  so  rebut  the  pre- 
sumption of  the  will  having  been  destroyed,  animo  revo- 

96 — St.  Mary's  Home  V.  Dodge,  257  conflict    with    In    re    Page,    118    111. 
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ccmdi;  when  the  will,  having  remained  in  the  custody  of  the 
testator,  is  no  longer  forthcoming,  such  declarations  are  re- 
ceivable in  evidence  to  show  what  the  will  was,  so  far  as 
known  to  the  testator  at  the  time  they  were  made.* 

§1823.  Foreign  Wills  Admitted  to  Probate— Statute— 
**A11  wills,  testaments  and  codicils,  which  heretofore  have 
been  or  shall  hereafter  be  made,  executed  and  published  out- 
side of  this  State,  may  be  admitted  to  probate  in  any  county 
in  this  State  in  which  the  testator  may  have  been  seized  of 
lands  or  other  real  estate,  or  in  which  his  personal  estate 
or  part  thereof  shall  lie  at  the  time  of  his  death,  in  the 
same  manner,  and  upon  like  proof,  as  if  the  same  had  been 
made,  executed  and  published  in  this  State,  whether  such 
will,  testament  or  codicil  has  first  been  probated  in  the  state, 
territory  or  country  in  which  it  was  made  and  declared  or 
not.  And  all  original  wills  or  copies  thereof,  duly  certified 
according  to  law  or  exemplifications  from  the  records,  in 
pursuance  of  the  law  of  Congress  in  relation  to  records  in 
foreign  states,  may  be  recorded  as  aforesaid,  and  shall  be 
good  and  available  in  law,  the  same  as  wills  proved  in  such 
county  courts.  For  the  purpose  of  granting  administration 
of  both  testate  and  intestate  estates,  the  situs  of  specialty 
debts  shall  be  where  the  instrument  happens  to  be,  and  of 
simple  contract  debts  and  other  choses  in  action  where  the 
debtor  resides. ''• 

That  section  provides  that  the  authenticated  copy  of  the 
will  shall  be  ** recorded  as  aforesaid.''  These  words  mean 
recorded  with  the  probate  clerk  as  provided  by  section  2  of 
the  Statute  of  Wills,  and  not  in  the  office  of  the  Recorder  of 
the  county.' 

§  1824.  Probate  of  Foreign  Wills— Statute— '*  That  a  will 
duly  proved,  allowed  and  admitted  to  probate  outside  this 
State,  may  be  allowed  and  recorded  in  the  proper  court  of 
any  county  in  this  State  in  which  the  testator  has  left  any 
estate.''* 

■T^In  re  Page,  118  DL  576.  3— Barneft  v.  Barnett,  284  111.  580. 

2— Sec.  10,  Ch.  148,  E.  S.  4— Sec  I,  Laws  1917,  p.  800. 
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§  1825.  Recording  Foreign  Wills  or  Copies  Thereof  No- 
tice—Statute— **  Whenever  any  will,  testament  or  codicil 
which  has  been  made,  executed  and  published  out  of  this 
State,  or  authenticated  copies  thereof,  or  exemplifications 
from  the  records  shall  have  recorded  or  admitted  to  pro- 
bate in  any  county  in  this  State  in  which  the  testator  may 
have  been  seized  of  lands  or  other  real  estate  or  in  which 
his  personal  estate  or  a  part  thereof  is  situated,  in  accord- 
ance with  the  provisions  of  section  9  or  10  of  this  act,  such 
record  or  such  probate  shall  be  notice  from  the  date  of  such 
record  or  such  admitting  to  probate.'*  • 

The  provisions  of  Section  33  of  the  Conveyance  Act  pro- 
viding for  the  recording  of  wills  probated  in  a  foreign  State 
in  the  office  of  the  Eecorder  of  Deeds  do  not  operate  to 
convey  title  to  a  devisee  named  in  the  will,  but  only  op- 
erates as  notice  from  the  date  of  filing  the  same  for  record 
as  in  other  cases.  The  object  of  section  33  was  merely  to 
charge  parties  with  constructive  notice  of  the  contents  of 
the  will.* 

§  1826.  Copy  of  Foreign  Will  Admitted  to  Probate  on 
Petition — Statute — ' '  When  a  copy  of  the  will  and  the  pro- 
bate thereof,  duly  authenticated,  shall  be  presented  by  the 
executor  or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  probate,  the  same  shall  be  filed  and  a  time 
must  be  appointed  for  a  hearing  thereon  and  such  notice 
must  be  given  as  required  by  law  on  a  petition  for  the  orig- 
inal probate  of  a  domestic  will." 

**If  upon  the  hearing  it  appears  to  the  satisfaction  of  the 
court  that  the  will  has  been  duly  proved,  allowed  and  ad- 
mitted to  probate  outside  of  this  State,  and  that  it  was 
executed  according  to  the  laws  of  the  place  in  which  the 
same  was  made,  or  in  which  the  testator  was  at  the  time 
domiciled,  or  in  conformity  with  the  laws  of  this  State,  it 
must  be  admitted  to  probate,  which  probate  shall  have  the 

5— Sec  lOa,  Laws  1919,  p.  993.  6— Barnett  t.  Barnett,  284  DL  580. 
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same  force  and  effect  as  the  original  probate  of  a  domestic 
will/'^ 

§  1827.  Copy  of  Will  from  States  Not  Requiring  Probate 
of  Wills — Statute — '*When  a  duly  authenticated  copy  of  a 
will  from  any  state  or  country  where  probate  is  not  re- 
quired by  the  laws  of  such  state  or  country,  with  a  duly 
authenticated  certificate  of  the  legal  custodian  of  such  orig- 
inal will  that  the  same  is  a  true  copy,  and  that  such  will 
has  become  operative  by  the  laws  of  such  state  or  country, 
and  when  a  copy  of  a  notarial  will  in  possession  of  a  notary 
in  a  foreign  state  or  country  entitled  to  the  custody  thereof 
(the  laws  of  which  state  or  country  require  that  such  will 
remain  in  the  custody  of  such  notary),  duly  authenticated 
by  such  notary,  is  presented  by  the  executor  or  other  per- 
son interested  to  the  proper  court  in  this  State,  such  court 
shall  appoint  a  time  and  place  of  hearing  and  notice  thereof 
shall  be  given  as  in  cases  of  an  original  will  presented  for 
probate. 

^^If  it  appear  to  the  court  that  the  instrument  ought  to 
be  allowed  in  this  State,  as  the  last  will  and  testament  of 
the  deceased,  the  copy  shall  be  filed  and  recorded,  and  the 
will  shall  have  the  same  effect  as  if  originally  proved  and 
allowed  in  said  court. ' '  • 

§  1828.  Titles  Acquired  Under  Recorded  Foreign  Wills 
Validated — Statute—' '  In  all  cases  where  wills,  testaments, 
codicils  or  authenticated  copies  thereof,  or  exemplifications 
from  the  records  thereof,  proven  according  to  the  laws  of 
any  of  the  United  States,  or  territories  thereof,  or  of  any 
foreign  country,  and  touching  or  concerning  estates  within 
this  State  accompanied  with  the  certificate  of  the  proper 
oflScer  or  oflScers  that  said  will,  testament,  codicil  or  copy 
thereof  was  duly  executed  and  proved  agreeably  to  the 
laws  and  usages  of  that  state,  territory  or  country  in  which 
the  same  was  executed  shall  have  been  filed  for  record  be- 
fore the  taking  effect  of  this  act,  in  the  oflSce  of  the  re- 

7— 8ee.  3^  Laws  1917,  p.  801.  a— See.  4^  Laws  1917,  p.  801. 
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corder  of  deeds  of  the  county  in  this  State  in  which  the 
testator  shall  have  been  seized  of  lands  or  other  real  estate, 
or  in  which  his  personal  estate  or  a  part  thereof  shall  lie, 
such  recordations  shall  be  and  the  same  are  hereby  de- 
clared to  be  legal  and  valid  and  all  titles  passed  and  ac- 
quired under  the  terms  of  such  wills,  testaments  or  codicils 
shall  be  and  the  same  are  hereby  validated  and  given  the 
same  force  and  effect  in  law  and  in  equity  as  if  such  wills, 
testaments  and  codicils  had  been  recorded  in  accordance 
with  the  provisions  of  this  Act,  in  the  office  of  the  county 
or  probate  clerk,  as  the  case  may  be,  of  the  proper  county. ' '  • 

§  1829.  Administration  of  Estates  of  Non-Residents— If  a 
non-resident  of  Illinois  dies  testate  leaving  property  in  this 
State,  a  relative  of  such  deceased  residing  in  Illinois  is  en- 
titled to  nominate  a  resident  of  Illinois  to  administer  the 
estate  under  letters  of  administration  with  the  will  annexed 
as  against  the  public  administrator  of  the  county  where 
there  is  property  of  the  deceased." 

§1830.  Constniction  of  Wills— Rules  Considered— All 
rules  of  construction  are  simply  means  to  a  given  end,  being 
those  methods  of  reasoning  which  experience  has  taught 
are  best  calculated  to  lead  to  the  intention,  and  generally  no 
rule  will  be  adopted  which  leads  to  the  defeat  of  the  inten- 
tion. So,  whatever  may  have  been  the  earlier  doctrine,  it 
is  now  thoroughly  settled  that  technical  rules  of  construc- 
tion are  not  favored  and  must  not  be  applied  so  as  to  defeat 
the  intention.  In  modern  times  the  more  sensible  rule  ob- 
tains, in.  all  cases,  to  ascertain  and  give  effect  to  the  inten- 
tion of  the  parties  as  gathered  from  the  entire  instrument 
together  with  the  surrounding  circumstances,  unless  such 
intention  is  in  conflict  with  some  unbending  canon  of  con- 
struction or  settled  rule  of  property  or  is  repugnant  to  the 
terms  of  the  grant.  All  parts  of  the  deed  must  be  construed 
and  harmonized,  if  possible.^^ 

9 — Sec.  lOb,  Laws  1919,  p.  993.  11 — Anderson  v.   Stewart,   285   111. 

10— Erome  y.  Halbert,  263  HI.  172.      605. 
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§  1831.  Little  Benefit  Derived  from  Adjudicated  Cases  in 
Construing  Wills — It  has  been  remarked  that  a  court  de- 
rives but  little  assistance  in  determining  the  meaning  to  be 
given  to  various  terms  and  expressions  used  in  wills  from 
the  examination  of  adjudged  cases.  No  two  wills  are  pre- 
pared alike,  and  the  conditions  which  surround  one  testator 
differ  so  widely  from  those  which  surround  another  that  the 
conclusion  reached  in  one  instance  is  rarely  of  great  service 
as  a  guide  in  another." 

§1832.  Intention  of  Testator  to  Be  Ascertained— 
Subject  to  the  exception  of  the  rule  in  Shelley *s  case  the 
principle  is  firmly  established  and  universally  recognized 
that  a  will  should  be  so  constructed  as  to  effectuate  the 
intention  of  the  testator  as  far  as  possible,  and,  in  case  of 
doubt,  the  scope  of  the  instrument  should  be  considered, 
and  its  various  provisions  compared,  one  with  another,  in 
ascertaining  such  intention.  Under  its  influence,  the  ex- 
press words  of  a  will  must  sometimes  yield  to  the  manifest 
intention  of  the  testator;  and  even  words  will  be  added 
where  it  is  necessary  to  effectuate  such  intention.  But 
courts,  under  the  pretense  of  construction,  have  no  right 
either  to  reject  or  supply  words,  except  where  it  is  abso- 
lutely necessary  to  avoid  an  absurdity  or  give  effect  to  the 
manifest  intention  of  the  testator ;  for  courts  have  no  right 
to  make  a  will  either  by  rejecting  some  of  its  provisions  or 
by  adding  new  ones  nor  by  placing  upon  its  provisions  an 
arbitrary  construction. 

The  general  rule  is,  that,  where  it  can  possibly  be  done,  a 
will  should  be  so  construed  as  to  give  effect  and  operation 
to  every  word  and  provision  of  it." 

Technical  rules  should  not  be  permitted  to  defeat  the  in- 
tention of  the  testator.  In  interpreting  wills  those  rules 
should  be  followed  that  are  most  in  harmony  with  the  genius 
and  laws  of  the  country  and  the  manners  and  customs  of  its 

12 — Bergman  v.  Arnhold,  242   lU.  13— Welsch   v.   Belleville   8.   Bank, 

218.  94  lU.  191. 
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people.  Those  mles  should  be  followed  that  would  effectu- 
ally do  justice,  and  not  by  such  as  would  give  an  arbitrary 
and  technical  meaning  to  words  never  understood  or  con- 
templated by  the  testator." 

The  intention  of  a  testator  which  is  to  be  sought  for  is 
not  that  which  may  have  existed  in  the  mind  of  the  testator 
not  expressed  in  his  will,  but  that  which  is  so  expressed. 

In  seeking  the  intention  of  the  testator  it  is  always  pre- 
sumed that  he  intended  by  his  will  to  dispose  of  all  his 
property  and  to  leave  no  part  of  it  intestate  estate,  and 
this  presumption  is  so  strong  that  the  court  will  accept  any 
reasonable  construction  of  the  will  rather  than  hold  the 
testator  intended  to  die  intestate  as  to  any  of  his  property. 
Where  a  testator  in  disposing  of  his  property  overlooks  a 
particular  event,  which,  had  it  occurred  to  him,  he  would 
have  in  all  probability  provided  against,  the  court  will  not 
supply  a  provision  by  intendment,  on  a  presumption  of 
what  the  testator  would  naturally  have  done." 

§  1833.  Mature  of  Estate  Devised— Policy  of  Law  to  In- 
vest a  Pee — ^It  is  the  policy  of  the  law,  as  announced  by 
section  13  of  the  Conveyance  Act,  and  by  many  decisions 
of  the  court,  that  every  estate  shall  be  deemed  to  be  an  estate 
in  fee,  unless  a  contrary  intention  is  clearly  expressed. 
Where  a  testator  in  his  will  employs  language  sufficient  to 
pass  a  fee  simple  to  the  land,  in  the  absence  of  the  expres- 
sion of  a  clear  intention  to  cut  down  the  fee  to  a  life  estate, 
an  estate  in  fee  simple  will  pass.  The  rule  is,  the  intention 
of  the  testator,  if  clearly  disclosed  by  the  will,  must  pre- 
vail even  though  some  words  must  be  rejected  to  give  effect 
to  that  intention." 

It  is  the  disposition  of  courts  to  adopt  such  a  construc- 
tion as  will  give  an  estate  of  inheritance.    If  personal  prop- 

14— Walker  v.  Walker,  283  BL  11.  201  lU.  292;  Bose  ▼.  Hale,  185  JH 

15— Moeller  V.  Moeller,  281  HL  397.  378;   Williamson  v.  Games,  284  HL 

16 — Hemstead    v.    Hemstead,    285  521. 
ni.    448.      Citing:    Bowen   t.    John, 
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erty  is  included  in  the  instminent  disposing  of  lands,  it  is 
a  circumstance  indicating  that  the  disposition  is  an  absolute 
one  in  fee.*'' 

§  1834.  Devise  of  Rents,  Issues  and  Profits  Equal  to  De- 
vise of  the  Land — ^It  is  true  that  the  courts  have  held,  that 
a  devise  of  the  rents,  income  and  profits  of  land  is  equiva- 
lent to  a  devise  of  the  land  itself.  But  a  devise  of  the  rents, 
income  and  profits  of  land  is  not  always  equivalent  to  a 
devise  of  the  fee  estate  in  the  land.  Whether  or  not  the 
interest  given  by  a  will  is  a  fee  simple  interest,  depends 
upon  the  question  whether  a  less  estate  is  limited  or  not. 
So  a  devise  of  the  rents  and  profits  of  land  to  the  devisees 
during  their  natural  Uves  is  a  devise  of  the  property  to  them 
during  their  natural  lives.** 

§  1835.  Devise  of  Life  Estate  with  Power  of  Disposition 
— The  rule  is,  that  where  a  will  devises  a  life  estate  with 
general  language  indicating  a  power  of  disposal,  although 
the  life  tenant  could  dispose  of  the  estate  devised  without 
express  power,  the  power  is  regarded  as  only  pertaining  to 
the  estate  devised  and  is  to  be  interpreted  as  meaning  such 
disposition  as  a  tenant  for  life  could  make.  (Citing  a  num- 
ber of  authorities.)  If,  however,  the  will  indicates  an  in- 
tention to  confer  power  to  convey  a  fee,  effect  will  be  given 
to  such  intention,  but  the  exercise  of  the  power  will  not 
change  the  devise  of  a  life  estate  into  a  fee.  (Citing  a  num- 
ber of  authorities.) 

So  where  a  will  gave  a  life  estate  to  the  wife  of  a  son 
of  the  testator,  with  a  remainder  to  the  children  of  such 
son,  and  by  a  codicil  the  life  tenant  was  vested  with  the 
power  to  convey  the  property  in  fee,  the  codicil  did  not 
revoke  the  devise  of  the  remainder  to  the  children  of  her 
husband,  and  at  her  death  his  children,  in  case  of  a  sale, 
would  be  entitled  to  the  remainder  of  the  property  in  its 
altered  form.    In  case  of  a  sale  she  would  be  entitled  to  the 

17— Leiter  ▼.  Sheppardy  85  HI.  242;  18— MoTriflon   y.    Sehorr,    197    lU. 

Giles  ▼.  AoBloWy  128  HL  187.  554;  Howe  ▼.  Hodge,  152  HL  252. 
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possession  of  the  proceeds,  with  the  right  to  enjoy  the 
income  during  the  continuance  of  her  estate,  but  as  to  the 
principal  she  would  occupy  a  trust  relation  to  those  entitled 
to  the  remainder.** 

It  is  well  settled  law  in  this  State  that  where  the  first 
taker  is  given  a  life  estate,  only,  with  power  to  consume 
the  whole  or  a  part  of  the  estate,  or  even  to  dispose  of  it 
during  his  life  by  will  or  otherwise,  the  gift  or  devise  over, 
after  the  life  estate,  is  not  rendered  invalid  because  of  the 
uncertainty  as  to  the  quantity  of  the  residuary  estate.** 

§  1836.  Vesting  of  Estates  Under  Devise— Public  policy, 
as  declared  by  numerous  decisions,  dictates  that  where 
estates  are  devised  by  will  they  are  to  be  regarded  as  vest- 
ing immediately,  unless  the  testator  has  by  clear  words  man- 
ifested an  intention  that  they  shall  be  contingent  on  a  future 
event.'* 

The  law  favors  the  vesting  of  estates  and  in  cases  where 
the  instrument  is  susceptible  of  two  constructions  the  law 
is  inclined  to  favor  the  construction  most  favorable  to  the 
devisee  rather  than  the  construction  that  would  be  against 
his  interest.** 

Estates  legal  or  equitable  given  by  will  should  always 
be  regarded  as  vesting  immediately  unless  the  testator  has 
by  very  clear  words  manifested  an  intention  that  they 
should  be  contingent  on  a  future  event.** 

§  1837.  Repugnant  Provisions  in  Wills— A  latter  clause 
in  a  will  is  to  be  considered,  when  repugnant  to  a  former 
clause,  as  intending  to  modify  or  abrogate  the  former 
clause. 

In  such  case  we  are  to  presume  that,  having  reconsidered 
the  former  provision,  the  testator  was  not  satisfied  with  it, 

19__Barton  v.  Barton,  283  HI.  338.  21— Hull  v.  Hull,  286  lU.  75. 

20— Dean   v.    Northern    Trust   Co.,  22— Sheridan    v.    Blume,    290    HI. 

266  111.  205.    Citing:  Harvard  College  508. 

V.   Balch,   171   111.   275;    Hawkins  v.  23— Williamson  v.  C&rnes,  284  111. 

Bohling,  168  111.  214 ;  Skinner  v.  Mc-  521. 
Dowell,  169  111.  265;  Beavans  v.  Mur- 
ray, 251  HI.  603. 
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and,  by  the  latter  clause,  intended  more  fully  and  accu- 
rately to  express  his  intention.  It  is  more  reasonable  to 
indulge  in  this"  presumption  than  to  suppose  that  he  de- 
signedly made  two  repugnant  provisions  that  could  not  be 
harmonized,  or  both  carried  into  effect.** 

But  the  repugnancy  must  be  clear  and  unambiguous  to 
be  effective.  It  is  the  policy  of  the  courts  in  construing 
wills  to  consider  all  its  parts  together,  and,  if  possible,  to 
give  each  clause  and  provision  effect,  according  to  the  in- 
tention of  the  testator.  And  when  ascertained  the  intention 
of  the  testator  must  be  enforced." 

The  rule  that  where  there  are  inconsistent  clauses  in  a 
will  the  last  prevails  is  only  applicable  where  the  real  in- 
tention of  the  testator  cannot  be  discovered  and  where  the 
two  provisions  are  so  utterly  inconsistent  that  it  is  impossi- 
ble for  both  to  coincide  with  the  general  intention  of  the 
testator.** 

Where  the  intention  of  the  testator,  as  clearly  gathered 
from  the  will,  is,  that  a  less  estate  shall  be  taken  by  the  de- 
visee, it  is  wholly  inunaterial  in  what  part  of  the  will  such 
intention  is  manifested.*^ 

The  rejection  of  one  clause  of  a  will  to  uphold  another, 
on  the  ground  that  the  two  clauses  are  repugnant,  is  a  des- 
perate remedy,  to  be  resorted  to  only  in  case  of  necessity. 
Every  effort  should  be  made  by  the  court  to  reconcile  clauses 
apparently  repugnant  that  effect  may  thereby  be  given  to 
each. 

Where  there  is  a  general  devise  of  property  in  one  part 
of  a  will  and  a  specific  disposition  of  the  property  in  an- 
other part,  the  latter  is  generally  regarded  as  excepted  out 
of  the  general  devise.** 

A  construction  of  a  deed  or  other  instrument  which  re- 

24— Murfitt  V.  Jesaup,  94  111.  158.  27— Morrison    v.    Schorr,    197    111. 

25— Brownfield   v.   Wilson,    78   HI.  554. 

467;  Morrison  v.  Schorr,  197  HI.  554;  28— Dee  v.  Dee,  212  HI.  338. 
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quires  the  rejection  of  an  entire  clause  is  not  to  be  admitted, 
except  from  unavoidable  necessity.  But  the  intention  of  the 
parties,  as  manifested  in  the  language  of  the  instrument, 
should,  as  far  as  practicable,  be  carried  into  effect^ 

Where  the  owner  of  property,  by  his  deed  to  his  children 
and  ** their  heirs  at  law*'  used  the  words  ** meaning  and  in- 
tending by  this  conveyance  to  convey  to  my  said  children 
the  use  and  control  of  said  real  estate  during  their  natural 
lives,  and  at  their  death  to  go  to  their  children ;  should  they 
die  without  issue,  to  their  legal  representatives:"  it  was 
held  that  by  the  use  of  these  words  the  grantor  used  the 
word  heirs,  not  in  its  legal  sense,  but  as  meaning  children.^ 

§  1838.  Ambiguities  in  Wills — ^Extrinsic  evidence  is  ad- 
missible to  determine  the  existence  of  latent  ambiguities  in 
a  will,  and  to  enable  the  court  to  look  upon  the  wiM  in  the 
light  of  surroundings  and  circumstances  of  the  testator  at 
the  time  the  will  was  made,  for  the  purpose  of  determining 
his  intention,  but  not  to  change  its  terms.  A  latent  ambi- 
guity is  defined  to  be  one  **  which  arises  not  upon  the  words 
of  the  will,  deed  or  other  instrument,  as  looked  at  in  them- 
selves, but  upon  those  words  when  applied  to  the  object  or 
subject  which  they  describe. ' '  A  latent  ambiguity  can  only 
arise  by  evidence  dehors  the  record,  and  it  is  frequently 
stated  that  because  of  this  fact  extrinsic  evidence  dehors 
the  record,  of  some  character,  may  be  resorted  to  for  its 
removal.  A  latent  ambiguity  which  may  be  removed  by 
extrinsic  evidence  may  arise  either  when  the  will  names  a 
person  as  the  object  of  a  gift  or  thing  as  the  object  of  it, 
and  there  are  two  persons  or  things  that  answer  such  name 
or  description,  or,  second,  where  the  will  contains  a  mis- 
description of  the  object  or  subject,  as  where  there  is  no 
such  thing  in  existence,  or,  if  in  existence,  the  person  is  not 
the  one  intended,  or  the  thing  does  not  belong  to  the  testa- 
tor ;  where  it  consists  of  a  misdescription,  if  the  misdescrip- 

29— Mittel   y.   Karl,   133   lU.    65;  BO—Oruwold  t.  meks,  132  TO.  494. 

Biggin  y.  Loye,  72  HI.  556. 
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tion  can  be  stricken  out  and  enough  remains  in  the  will  to 
identify  the  person  or  thing  the  court  will  deal  with  it  in 
in  that  way,  or  if  it  is  an  obvious  mistake  read  the  will  as 
if  corrected.  The  ambiguity  in  the  latter  case  consists  in 
the  repugnancy  between  the  manifest  intent  of  the  will  and 
the  misdescription  of  the  donee  or  the  subject  of  the  gift. 
In  such  a  case  evidence  is  always  admissible  to  show  the 
condition  of  the  testator's  family  and  estate  and  the  cir- 
cumstances by  which  he  was  surrounded  at  the  time  of  mak- 
ing his  will.  Where  the  words  of  a  will  aided  by  the  ma- 
terial facts  of  the  case,  are  insufficient  to  determine  the 
testator's  meaning,  no  evidence  will  be  admissible  to  prove 
what  the  testator  intended  and  it  will  be  void  for  uncer- 
tainty. It  often  becomes  necessary  to  prove  by  extrinsic 
evidence  whether  or  not  the  testator  had  property  answer- 
ing to  the  exact  description  in  the  will,  and  if  not,  what 
property  he  did  have  which  sufficiently  answers  such  de- 
scription. The  books  abound  in  cases  in  which  wills  have 
been  upheld  although  the  subject  matter  has  been  indefi- 
nitely or  inaccurately  described.  Although  a  latent  am- 
biguity does  not  render  an  instrument  void,  yet  it  may  be 
as  fatal  as  a  patent  ambiguity.  This  is  true  where  the  ex- 
trinsic evidence  proves  entirely  unsatisfactory  and  results 
in  leaving  the  matter  wholly  to  conjecture.  While  extrinsic 
evidence  of  the  circumstances,  situation  and  surroundings 
of  the  testator  and  of  his  property  is  legitimate  to  place  the 
court  which  expounds  the  will  in  the  situation  of  the  testa- 
tor and  thus  to  enable  the  court  to  understand  the  meaning 
and  application  of  his  language,  yet  the  intent  must  be 
determined  from  the  language  of  the  instrument  as  ex- 
plained by  such  extrinsic  evidence,  and  no  proof,  however 
conclusive  in  its  nature,  can  be  admitted  with  a  view  of 
setting  up  an  intention  inconsistent  with  the  writing.  There 
can  be  no  question  that  under  our  decisions  and  the  weight 
of  authority  in  other  jurisdictions  the  general  rule  is,  that 
oral  proof  is  not  admissible  to  reform,  alter,  detract  from 
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or  add  to  the  terms  of  a  will,  but  the  court  may  hear  such 
evidence  for  the  purpose  of  understanding  the  circum- 
stances by  which  the  testator  was  surrounded.'* 

§  1839.  False  Description  of  Lands  Devised— Our  Statute 
of  Wills  requires  every  last  will  and  testament  to  be  in 
writing,  signed  by  the  testator  and  duly  witnessed.  The 
courts  are  firmly  committed  to  the  doctrine  that  extrinsic 
evidence  is  never  admissible  for  the  purpose  of  varying 
the  intent  of  the  testator  as  expressed  by  the  will  itself, 
and  that  no  words  whatever  can  be  added  to  or  taken  from 
the  will  that  will  have  the  effect  of  changing  the  plain  mean- 
ing of  the  testator  as  expressed  in  his  will.  (Citing  a  large 
number  of  authorities.) 

So  where  the  testator  devised  lands  which  he  did  not  own, 
owing  to  a  misdescription  of  the  lands  which  he  did  own, 
the  court  says  the  correct  rule  in  such  case  is  laid  down  in 
Page  on  Wills,  as  follows:  **It  not  infrequently  happens 
that  a  testator  devises  land  by  a  description  which  is  cor- 
rect in  some  respects  and  erroneous  in  others.  This  most 
frequently  happens  where  he  attempts  to  describe  the  land 
devised  by  a  reference  to  its  location  in  a  given  county, 
or  its  lot  number  in  a  given  plat,  or  its  location  in  a 
specified  section  of  a  government  survey.  Practically  all 
the  courts  agree  that  if,  after  a  false  description  or  a 
part  of  a  description  is  discarded  there  remains  in  the 
devise  language  sufficiently  full  and  accurate  to  identify 
the  subject  of  the  gift  with  sufficient  certainty  the  prop- 
erty there  indicated  will  pass.  If,  on  the  other  hand,  where 
the  false  description  is  eliminated  from  the  will  there  is  not 
enough  left  to  afford  a  basis  for  identifying  the  subject  of 
the  gift  nothing  will  pass.  If  the  will  describes  the  prop- 
erty by  reference  to  the  person  from  whom  the  testator 
acquired  it,  or  by  its  location  with  reference  to  well  known 
objects,  or  by  reference  to  the  name  which  popularly  at- 
taches to  the  property,  the  fact  that  a  further  description 

31— Alford  V.  Bennett,  279  111.  375. 
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contains  an  erroneous  lot  number  or  a  ref erenoe  to  a  wrong 
part  of  tiie  government  survey  does  not  avoid  the  valid 
and  accurate  description  already  given.  So  where  testator 
showed  by  his  will  a  clear  intention  of  disposing  of  the  whole 
of  his  real  estate,  as  where  he  devises  ^my  real  estate'  or 
'all  my  lands/  the  addition  of  a  further  land  more  par- 
ticular erroneous  description  does  not  avoid  the  effect  of 
the  general  description. '  *      . 

So  after  the  elimination  from  the  description  of  a  devise 
of  land  that  part  of  the  description  which  is  claimed  to  be 
erroneous  the  description  remaining  is  such  that  no  Pur- 
veyor could  locate  the  land,  under  the  rule  stated  by  Page 
the  devise  does  not  pass.** 

§1840.  Supplying  Omitted  Words  in  Will— If  it  be  plain 
that  certain  words  have  been  omitted  from  the  will  the  in- 
sertion of  which  would  effectuate  the  obvious  intention  of 
the  testator  such  words  might  be  supplied  by  the  court. 
But  in  the  interpretation  of  wills  the  court  cannot  indulge  in 
conjecture  as  to  the  supposed  intention  of  the  testator, 
or  add  words  to  his  will  to  express  an  intention  which  is  not 
plain  and  unmistakable.** 

§  1841.  Words  Dispositive  or  Precatory  in  Wills— The 
test  whether  or  not  words  used  in  a  devise  are  dispositive 
or  merely  precatory  is,  does  the  testator  mean  by  such 
words  to  control  the  disposition  of  the  property?  If  so,  it 
is  his  will  no  matter  how  mildly  the  wish  is  expressed. 
But  if  he  simply  indicates  by  such  words  what  he  regards 
as  a  wise  disposition,  leaving  it  to  the  discretion  of  the  per- 
son taking  the  legal  title  to  the  property  to  dispose  thereof, 
theii  it  is  not  his  will.** 

§1842.  Oonstraction  of  Certain  Words  and  Phrases  in 
Wills — The  words  '* bodily  heirs*'  employed  by  a  testator 
have  a  technical,  legal  meaning  as  a  limited  class  of  the 
heirs  appointed  by  law  to  succeed  to  the  real  estate  in  case 

82 — Stevenson  v.  Stevenson,  285  HL  34 — ^Hemstead  v.  Hemstead,  285  UL 

486.  448. 

33 — Jordan  v.  Jordan,  281  HI.  421. 
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of  intestacy,  and  they  are  to  be  given  that  meaning  where 
there  are  no  words  in  the  will  which  in  any  way  limit  or 
qualify  them.  Where  uncontrolled  and  unexplained  by  the 
context  they  are  to  be  interpreted  according  to  their  tech- 
nical meaning.  They  are,  however,  used  frequently  with  a 
different  meaning,  and  the  purpose  of  construction  being  to 
ascertain  the  intention  of  the  testator  as  expressed  in  his 
will,  if  it  is  found  that  the  words  were  used  with  a  different 
meaning,  effect  will  be  given  to  the  intention  where  it  does 
not  violate  any  settled  rule  of  law  or  principle  of  public 
policy.  Accordingly  it  has  been  found  in  various  cases  that 
the  words  were  employed  by  the  testator  as  meaning  chil- 
dren and  will  have  been  construed  in  order  to  effectuate 
his  intention.'* 

The  intention  of  the  testator  must  be  the  controlling 
factor  as  to  the  meaning  td'be  given  to  the  word  "heir**  or 
the  phrase  ** heir-at-law,''  for  it  is  fundamental  that  in  con- 
struing wills  the  constant  effort  of  the  courts  is  to  give 
effect  to  the  true  intention  and  meaning  of  the  testator  as 
expressed  by  the  language  used  in  his  will,  and  this  is  to  be 
ascertained  from  a  consideration  of  the  will  in  all  its  parts 
and  details,  bearing  in  mind  the  scope  and  plan  of  the  tes- 
tator as  expressed  by  the  whole  will.'* 

The  word  '*  children, ' '  in  its  ordinary  significance,  de- 
notes immediate  offspring,  and  will  not  be  construed  to 
mean  grandchildren  unless  a  strong  case  of  intention  or 
necessary  implication  requires  it.  The  word  ** children," 
in  both  its  technical  and  general  sense,  is  a  word  of  pur- 
chase and  not  a  word  of  limitation.*'' 

It  is  always  competent  to  show  that  the  word  ** heirs'' 
or  '* heirs  of  body"  are  used  in  a  will  as  synonymous  with 
'* children,"  and  for  that  purpose  every  part  of  the  will  is 
to  be  taken  into  consideration.** 

35— Hull  V.  Hull,  286  111.  75.  Alden,  173  HI.  229;   Martin  v.  Mod- 

3a— Walker  v.  Walker,  283  111.  11.  ern  Woodmen,  253  HI.  400. 

37— Hanes  v.  Central  IlL  Utilities  38— Bummen  v.  Smith,  127  IlL  645. 
Co.,  262  111.  86.     Citing:   Arnold  ▼. 
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The  rule  is  too  well  established  to  require  discussion  that 
the  expression  ** after  the  death"  as  used  in  wills,  refers 
to  the  time  of  enjoyment,  and  not  to  the  vesting  of  the  es- 
tate.*^ 

When  a  gift  over  is  preceded  by  a  particular  estate  the 
gift  over  will  usually  take  effect  if  the  contingency  hap- 
pens at  any  time  during  the  period  of  the  particular  estate, 
and  in  such  case  *  *  death  without  issue '  *  means  death  before 
the  death  of  the  life  tenant,  unless  the  will  shows  that  the 
testator  intended  to  refer  to  a  later  date  than  the  deter- 
mination of  the  life  estate.*^ 

The  meaning  of  the  word  '*  unmarried '  *  is  never  having 
been  married,  but  circumstances  may  show  that  it  was  used 
in  the  sense  of  not  having  a  husband  or  wife  living  at  the 
time  of  death.*^ 

§  1843.  Technical  Words  Used  Technically— It  is  a  well 
settled  rule  of  construction  that  technical  words  are  pre- 
sumed to  be  used  technically  unless  the  contrary  appears 
upon  the  face  of  the  instrument  and  that  words  of  a  definite 
legal  signification  are  to  be  understood  as  used  in  their 
definite  legal  sense.** 

While  the  legal  and  technical  meaning  of  the  word  **  de- 
scend'' is  to  pass  by  inheritance  by  operation  of  law,  but 
where  it  is  clear  that  a  testator  used  it  as  meaning  that  the 
title  should  pass,  by  virtue  of  his  will,  in  like  manner  as 
property  descends  without  a  conveyance,  and  as  distin- 
guished from  a  conveyance  or  grant,  it  will  be  so  consid- 
ered.** 

§  1844.  Words  Indicating  Legacy  or  Device  Used  Inter- 
changeably— The  word  ''legatee'*  is  a  word  used  in  wills 
to  indicate  one  who  takes  personal  property,  and  the  word 
''devisee"  strictly  means  the  donee  of  real  estate,  but  not 
infrequently  they  are  used  interchangeably.** 

39 — ^Lynn  v.  Worthington,  266  HI.  42 — Aetna  L.  I.  Co.  v.  Hoppin,  249 

414.  lU.  406. 

40--Welch  V.  Crowe,  278  HL  244.  43— Harvey  t.  Ballard,  252  111.  57. 

41— Frail  v.  Caratairs,  187  HI.  310.  44— Weigel  v.  Green,  218  HI.  227. 
Citing:  Peters  ▼.  Blake,  170  ni.  304. 
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And  the  words  ** bequeath'*  and  ** devise"  may  be  and 
frequently  are  used  as  synonymous.** 
§  1845.  Separating  Valid  and  Invalid  Portions  of  Wills 

— The  rule  is  well  established  that  where  valid  and  invalid 
portions  of  a  will  are  so  related  to  the  general  scheme  of 
the  testator  as  to  be  interdependent,  so  that  they  cannot  be 
separated  without  doing  violence  to  the  testamentary  plan, 
the  entire  disposition  must  fail.  The  converse  of  this  rule 
is  equally  established,  that  where  the  invalid  portions  can 
be  separated  from  those  which  are  valid  and  still  give  effect 
to  the  general  testamentary  scheme,  the  invalid  clauses 
will  be  disregarded  and  those  which  are  valid  upheld.  This 
rule  is  not  affected  by  the  relative  position  of  the  different 
clauses  of  the  will.  In  case  of  repugnancy  between  two 
different  clauses  some  of  which  are  valid  and  some  invalid, 
the  question  is  whether  the  invalid  clauses  can  be  rejected 
and  the  general  testamentary  intent  carried  out  by  giving 
effect  to  the  valid  clauses.** 

§  1846.  Devise  to  a  Class — ^A  class,  in  the  ordinary  ac- 
ceptation, is  generally  understood  to  mean  a  number  of 
persons  who  stand  in  the  same  relation  to  each  other  or 
to  the  testator.  A  gift  to  a  class  has  been  defined  as  a^  gift 
of  an  aggregate  sum  to  a  body  of  persons  uncertain  in  umO- 
ber  at  the  time  of  the  gift  to  be  ascertained  at  a  future  time^ 
and  who  are  all  to  take  in  equal  or  some  other  proportion,' 
the  share  of  each  being  dependent  for  its  amount  upon  the 
ultimate  number  of  persons. 

A  devise  to  a  class  must  be  to  a  number  of  persons  an- 
swering the  same  general  description  or  having  some  com- 
mon characteristic  or  relation  to  the  testator.  Prima  facie, 
a  gift  to  a  class  is  one  consisting  of  persons  who  are  in- 
cluded and  comprehended  under  some  general  description 

45— Bickman  y.  Meier^  213  HI.  507.  149;  Reid  v.  Voorliees,  216  IlL  236; 

46 — Carpenter  ▼.  Hubbard^  263  111.  Johnson    v.    Preston,    226    HL    447; 

571.     Citing:    Eldred   v.   Meek,    183  Burke   v.   Burke,   259   111.   262. 
111.  26;   Laurence  v.  Smith,  163  HI. 
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and  bear  some  relation  to  the  testator  or  have  some  com- 
mon relation  to  each  other,  and  there  is  nothing  in  the  con- 
text of  the  will  which  would  justify  the  application  of  a 
different  doctrine.*'' 

Where  a  devise  is  to  a  class  and  nothing  in  the  wiU  shows 
a  contrary  intention,  the  members  of  the  class  will  be  de- 
termined upon  the  death  of  the  testator  and  the  persons 
answering  the  description  at  that  time  will  be  included.  But 
the  testator  may  by  his  will,  expressly  or  by  necessary  im- 
plication, fix  the  time  when  the  members  of  the  class  are 
to  be  ascertained  at  a  period  other  than  at  his  death,  if  the 
time  fixed  is  not  so  remote  as  to  violate  the  rule  against 
perpetuities.** 

A  devise  is  not  a  gift  to  a  class  where  at  the  time  of 
making  it  the  number  of  devisees  is  certain  and  the  share 
each  is  to  receive  is  also  certain,  and  in*  no  way  dependent 
for  its  amount  on  the  members  surviving  when  the  contin- 
gency happens.** 

Where  a  particular  estate  is  carved  out,  and  the  gift  is 
thereupon  to  a  class,  such  as  to  the  children  of  a  person  to 
whom  the  particular  estate  is  devised  or  the  children  of  any 
other  person,  the  gift  will  embrace  not  only  those  living  at 
the  death  of  the  testator  but  also  those  who  may  come  into 
existence  down  to  the  time  of  distribution.  Children  com- 
ing into  existence  after  that  time  are  not  included.** 

A  testator  devised  a  life  estate  to  his  wife  and  after  her 
death  to  one  of  his  sons  and  his  children,  but  if  the  son 
died  leaving  no  issue  then  to  the  children  living  of  another 
son  share  and  share  alike.  The  estate  devised  to  the  son 
and  his  children  was  not  immediate  but  was  to  take  effect 
upon  the  termination  of  the  life  estate.  The  language  used 
precludes  the  construction  that  the  estate  took  effect  at  the 
death  of  the  testator,  and  if  the  son  then  had  no  children  he 

47— mmekitone  t.  Althoiue,  278  49— Blaekstone  t.  AlfhoiiBe,  278  HI. 
ni.  481.  480. 

48-.Wa7  T.  Gei88,  280  HL  152.  50— Way  ▼.  Q^n,  280  HL  152. 
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became  seized  in  fee  of  the  entire  estate.  The  language  of 
the  will  is  plain  that  the  devise  to  the  son  and  his  children 
was  after  the  death  of  the  widow,  but  if  he  be  dead, — that 
is  if  the  son  be  dead  before  the  termination  of  the  life  estate 
leaving  no  children, — the  land  to  go  to  the  children  of  an- 
other son  living  at  that  time.  The  devise  to  the  son  and 
his  children  was  to  a  class,  and  the  persons  belonging  to 
that  class  were  to  be  determined  at  the  determination  of 
the  particular  estate.  If,  when  the  time  arrived,  the  son 
were  dead  leaving  no  child  or  children,  the  devise  over  was 
to  take  effect.  To  give  the  will  the  construction  that  the 
son  first  named  took  an  estate  in  fee  simple  at  the  death  of 
his  father,  would  defeat  the  plainly  expressed  intention  of 
the  testator.** 

The  general  rule  is,  that  where  a  testator  makes  a  devise 
or  gift  of  property  to  certain  persons  or  the  survivors  of 
them  and  by  the  same  instrument  creates  a  particular  estate 
and  postpones  the  period  of  distribution  until  the  deter- 
mination of  such  prior  estate,  the  gift  or  devise  to  such 
survivors  will  take  effect  and  be  vested  only  in  those  of  the 
class  who  shall  survive  the  determination  of  the  particular 
estate  and  answer  the  description  at  that  time." 

If  a  gift  is  to  a  class,  those  members  of  the  class  who  are 
in  being  when  the  gift  takes  effect  will  take  all  to  the  ex- 
clusion of  predeceased  members  of  the  class,  with  the  stat- 
utory exception  in  favor  of  a  child  or  grandchild  who  shall 
die  before  the  testator  and  where  no  provision  is  made 
for  the  contingency." 

§  1847.  Charges  Imposed  on  Devises  by  Will— -It  is  well 
established  that  where  the  intention  of  the  testator  to 
charge  his  real  estate  with  the  payment  of  specific  legacies  is 
clear,  either  from  express  words  of  the  will  or  by  necessary 
implication  from  the  language  used,  legacies  will  be  held 

51— Way  T.  GeisB,  280  111.  152.  SS^Blaekstone  ▼.  Althoaae,  278  HI. 

52— Jones  y.   Miller,  283  QL  348.      481. 
(Citing  a  number  of  authorities.) 
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to  be  a  charge  upon  the  real  estate.  So  where  the  residuary 
clause  of  a  will  provided  that  *  *  all  the  rest  and  residue  of 
my  estate  that  shall  remain  after  the  satisfaction  of  the 
above  legacies  and  payment  of  my  just  debts  and  funeral 
expenses ' '  was  given  to  certain  parties,  it  was  held  that  the 
specific  legacies  were  a  charge  upon  the  real  estate,** 

Where  a  legacy  is  given  and  is  directed  to  be  paid  by  the 
person  to  whom  the  real  estate  is  devised,  such  real  estate 
is  charged  with  the  payment  of  the  legacy,  and  the  rule  is 
the  same  where  the  legacy  is  directed  to  be  paid  by  the 
executor,  who  is  the  devisee  of  the  real  estate.  If  the  de- 
visee, in  such  case,  accepts  the  devise,  he  becomes  person- 
ally liable  to  pay  the  legacy  and  he  becomes  thus  bound 
even  though  the  land  devised  to  him  proves  to  be  less  in 
value  than  the  amount  of  the  legacy.  If  he  desires  to  escape 
the  responsibility,  he  must  refuse  to  accept  the  devise.  If 
he  does  accept,  he  becomes  bound  to  pay  the  whole  amount 
of  the  legacy,  which  he  is  directed  to  pay.  The  payment  of 
the  legacy  can  be  enforced  by  a  suit  in  equity  against  the 
real  estate,  or  by  a  common  law  action  directly  against  the 
devisee  upon  the  implied  promise  to  pay  it — a  promise  im- 
plied by  his  acceptance  of  the  devise.** 

§  1848.  Devises  for  Charitable  Purposes— It  is  well  set- 
tled in  this  State  that  conveyances  and  devises  to  charita- 
ble uses  are  not  within  the  rule  against  perpetuities.  The 
Statute  of  Charitable  Uses  (43  EUz.  chap.  4)  is  a  part  of 
the  common  law  of  this  State.  Gifts  to  charity  are  looked 
upon  with  favor  by  the  courts.  Every  presumption  con- 
sistent with  the  language  used  will  be  indulged  in  to  sus- 
tain them.  A  charity  in  a  legal  sense  may  be  more  fully 
defined  as  a  gift,  to  be  applied,  consistent  with  the  existing 
laws  for  the  benefit  of  an  indefinite  number  of  persons, 
either  by  bringing  their  hearts  under  the  influence  of  edu- 
cation or  religion,  by  relieving  their  bodies  from  disease, 

54 — Simonsen    v.    Hutchinson,    231  55— LaValle  v.  Droit,  179  HL  Ap. 

lU.  508.  484. 
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soffermg  or  constraint,  by  assisting  them  to  establish  them- 
selves for  life,  or  by  erecting  or  maintaining  public  build- 
ings or  works  or  otherwise  lessening  the  burden  of  govern- 
ment. It  is  immaterial  whether  the  purpose  is  called  char- 
itable in  the  gift  itself,  if  it  is  so  described  as  to  show  that 
it  is  charitable  in  its  nature.*^ 

§  1849.  Solidtor's  Fees  Allowed  in  Suits  for  Oonstmo- 
tion  of  Wills — The  general  rule  as  to  solicitor's  fees  in 
cases  concerning  the  construction  of  wills  is,  that  where 
the  testator  has  expressed  his  intention  in  his  will  so  am- 
biguously as  to  make  it  necessary  to  go  into  court  to  get  a 
construction  of  the  will  in  order  to  determine  which  of  two 
or  more  adverse  claims  to  the  same  fund  or  property  is 
valid,  the  cost  of  the  litigation  should  be  borne  by  the  prop- 
erty or  fund  in  question.*' 

§1850.  Appeal  from  Probate  Court  to  Gircuit  Court- 
Trial  De  Novo — Statute — ^^' Appeals  may  be  taken  from 
the  order  of  the  county  court,  allowing  or  disallowing  any 
will  to  probate,  to  the  circuit  court  of  the  same  county,  by 
any  person  interested  in  such  will,  at  the  same  time  and 
manner  as  appeals  may  be  taken  from  justices  of  the  peace, 
except  that  the  appeal  bond  and  security  may  be  approved 
by  the  clerk  of  the  county  court ;  and  the  trial  of  such  ap- 
peals shall  be  de  novo.*'** 

The  trial  is  de  novo  without  regard  to  the  fact  that  the 
instrument  has  been  admitted  to  probate.  The  certificate 
of  the  oath  of  the  witnesses  at  the  time  of  the  probate  may 
be  offered  in  evidence  by  either  party;  but  it  is  to  receive 
such  weight  only  as  the  jury  may  think  it  deserves  in  con- 
nection with  the  other  proof  in  the  case.** 

On  an  appeal  to  the  circuit  court  from  an  order  of  the 

56 — Skinner  v.  Northern  Trust  Co.,  488;  French  v.  Collins,  252  HL  243; 

288  HI.  229.    Citing:  Henser  ▼.  Har-  Jackson  y.  Phillips,  14  AlleMn.  556. 

ris,  42  lU.  426;  Crerer  v.  Williams,  57 — Dean   v.   Northern  Trust   Co., 

145   in  625;   Franklin  v.  Hastings,  266  111.  205. 

253  m.  46;  Andrews  ▼.  Andrews,  110  58 — Sec  14,  Chap.  148,  B.  8. 

m.  228;  Wekh  ▼.  Caldwell,  226  lU.  59— Bigg  y.  Wilton,  13  HL  16. 
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probate  court  refusing  the  probate  of  a  will  it  is  improper 
to  submit  the  question  to  a  jury,  since  the  statute  does  not 
provide  for  a  jury  trial  and  the  question  is  solely  for  the 
court.^ 

The  relation  of  the  probate  court  and  the  circuit  court  in 
matters  pertaining  to  the  probate  of  wills  are  peculiar  and 
different  from  their  relations  as  to  ordinary  litigation.  The 
probate  court,  both  by  the  constitution  and  statute,  has  ex- 
clusive original  jurisdiction  in  all  matters  concerning  the 
probate  of  wills.  The  statute  allows  an  appeal  to  the  circuit 
court  from  aay  order  of  the  probate  court  allowing  or  disal- 
lowing probate  of  will ;  but  the  appeal  is  a  limited  one,  con- 
fined to  the  single  question  of  the  validity  of  the  will.  An 
appeal  does  not  transfer  the  administration  of  the  estate, 
or  the  jurisdiction  over  the  estate  or  property,  to  the  cir- 
cuit court.  Nothing  is  transferred  by  the  particular  order 
appealed  from,  and  when  that  is  disposed  of,  the  order  of 
the  circuit  court'  in  relation  thereto  is  transmitted  to  the 
probate  court,  together  with  the  original  will  and  probate, 
and  the  probate  court  is  again  possessed  of  full  and  com- 
plete jurisdiction  over  the  administration  and  the  parties. 
If  probate  is  refused  by  the  probate  court,  and  on  appeal 
to  the  circuit  court  the  will  is  admitted  to  probata,  it  is  so 
admitted  in  the  probate  court  by  order  of  the  circuit  court ; 
but  the  probate  of  the  will  in  the  probate  court  is  not  final 
and  complete  until  the  certified  copy  of  the  order  of  the 
circuit  court  has  been  filed  in  the  probate  court.  The  stat- 
ute provides  that  all  original  wills,  together  with  the  pro- 
bate thereof,  shall  remain  in  the  office  of  the  clerk  of  the 
probate  court.  The  word  **  probate  ^^  as  there  used,  means 
the  legal  proof  of  the  due  execution  and  validity  of  the  will, 
and  by  statute  it  must  be  filed  in  the  office  of  the  clerk  of  the 
probate  court  and  remain  there.  An  appeal  has  the  effect  to 
suspend  the  order  of  the  probate  court,  but  it  has  no  other 

60 — Seoileld    t.    Thomas,    281    m. 
114. 
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effect,  and  when  the  circuit  court  has  made  its  order  and 
transmitted  it  to  the  probate  court  complete  jurisdiction  is 
re-acquired,  and  there  is  no  further  power,  authority  or 
jurisdiction  in  the  circuit  court.** 

§1861.  Evidence  in  Case  of  Appeal— Statute— '' When 
the  probate  of  any  will  and  testament  shall  have  been  al- 
lowed or  refused  by  any  county  or  probate  court,  and  an 
appeal  shall  be  taken  from  the  order  or  decision  of  such 
court,  allowing  or  refusing  to  admit  such  will  to  probate, 
into  the  circuit  court  of  the  proper  county,  as  provided  by 
law,  it  shall  be  lawful  for  the  party  seeking  probate  of 
such  will  to  support  the  same,  on  hearing  in  such  circuit 
court,  by  any  evidence  competent  to  establish  a  will  in  chan- 
cery; and  in  case  probate  of  such  will  shall  be  allowed  on 
such  appeal,  it  shall  be  admitted  to  probate,  liable,  how- 
ever, to  be  subsequently  contested,  as  provided  in  case  of 
wills  admitted  to  probate  in  the  first  instance. '  ^  ^ 

In  probating  a  will  on  the  hearing  in  the  probate  court 
only  the  testimony  of  the  subscribing  witnesses  can  be 
heard,  but  on  appeal  to  the  circuit  court  the  hearing  of  the 
case  the  court  is  not  confined  to  the  testimony  of  the  sub- 
scribing witnesses,  but  may  hear  and  consider  any  legit- 
imate evidence  that  might  be  resorted  to  in  establishing  a 
will  in  chancery .•• 

If,  however,  the  will  is  admitted  to  probate  by  the  pro- 
bate court,  on  an  appeal  to  the  circuit  court  the  proponents 
are  limited  to  the  testimony  of  the  subscribing  witnesses.** 

§  1852.  Practice  in  Case  of  Improper  Appeal— The  stat- 
ute provides  that  an  appeal  from  an  order  allowing  or  dis- 
allowing probate  of  a  will  shall  be  taken  at  the  same  time 
and  manner  as  appeals  from  justices  of  the  peace,  except 
the  appeal  bond  and  security  may  be  approved  by  the  clerk 

61 — Bcofield    V.    Thomas,    231    111.  Gould    v.    Chicago    Theo.    Seminary, 

114.  189    111.    282;    Dubach   v.    Jolly,    279 

62— Sec.   13,   Chap.   148,   R.   S.  111.  530 ;  Flynn  v.  Flynn,  283  111.  206. 

63 — Kaul  V.   Lyman,   259   HI.   30;  64 — Mead  v.  Presbyterian  Church, 
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of  the  county  court.  Section  33  of  the  act  concerning  fees 
and  salaries  provides  that  it  shall  be  the  duty  of  justices  of 
the  peace  not  to  allow  an  appeal  unless  the  fee  of  $10  for 
the  use  of  the  clerk  of  the  court  to  which  the  appeal  is  taken 
shall  be  paid.  So  where  the  appellant  fails  to  pay  such  fee 
the  appeal  is  improperly  allowed.  But  if  the  appellee  pays 
the  fee  and  the  same  is  repaid  to  him  by  the  appellant  in 
the  appellate  court  and  he  accepts  the  same  he  waives  his 
right  to  have  the  appeal  dismissed,  and  it  is  not  error  for 
the  appellate  court  to  refuse  to  dismiss  the  appeal  on  the 
ground  it  was  improperly  allowed. 

Where  on  an  appeal  from  the  probate  court  on  the  pro- 
bate of  a  will  if  the  appeal  bond  is  made  to  an  improper 
party,  the  proper  practice  would  be  to  procure  a  rule  on 
the  appellant  to  file  a  proper  bond,  and  only  to  dismiss  the 
appeal,  on  his  failure  to  do  so.^ 

While  it  may  be  erroneous  for  the  circuit  court  to  submit 
to  a  jury  on  an  appeal  from  the  probate  court  on  a  petition 
to  admit  to  probate  a  lost  or  destroyed  will,  the  question  of 
fact  involved,  yet  if  the  party  complaining  of  such  error 
did  not  object  in  the  circuit  court  to  the  empaneling  of  a 
jury  he  will  not  on  appeal  be  permitted  to  raise  that  ques- 
tion.^ 

§  1853.  Appeals;  in  Cases  of  Contest  of  Wills— In  a  pro- 
ceeding to  contest  a  will  by  a  bill  in  chancery,  where  the  will 
purports  to  dispose  of  real  estate  or  real  and  personal  prop- 
erty, the  appeal  lies  direct  to  the  Supreme  Court  for  the 
reason  that  a  freehold  is  involved.  But  where  the  will  pur- 
ports to  dispose  of  personal  property  the  appeal  goes  from 
the  trial  court  to  the  Appellate  Court  for  the  reason  that  a 
freehold  is  not  involved." 

§1854.  Contest  of  Will— Statute  —* 'Provided,  however, 
that  if  any  person  interested  shall  within  one  (1)  year  after 

229  m.  526;  Thompson  v.  Owen,  174  66 — St.  Mary's  Home  v.  Bod^,  257 

lU.  229.  HI.  518. 

65— Scofield  v.  Thomas,  231  111.  67— Dowie  v.  Sutton,  227  111.  183. 
114. 
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the  probate  of  such  will,  testainent  or  codicil  in  the  Oounty 
Court  aforesaid,  appear  and  by  his  or  her  bill  in  chancery 
contest  the  validity  of  th^  same,  an  issue  at  law  shall  be 
made  up  whether  the  writing  produced  be  the  will  of  the 
testator  or  testatrix  or  not,  which  shall  be  tried  by  a  jury 
in  the  Circuit  Court  of  the  county  wherein  such  will,  testa- 
ment or  codicil  shall  have  been  proven  and  recorded  as 
aforesaid,  according  to  the  practice  in  courts  of  chancery 
in  similar  cases ;  but  if  no  such  person  shall  appear  within 
the  time  aforesaid,  the  probate,  subject  to  the  provisos  here- 
inafter set  forth,  shall  be  forever  binding  and  conclusive 
on  all  persons  concerned,  saving  to  infants  or  non  compos 
mentis,  the  like  period  after  the  removal  of  their  respective 
disabilities/'^* 

There  was  a  right  to  contest  a  will  at  common  law  but  no 
method  was  provided  for  a  single  contest.  Where  lands 
were  devised  and  the  heir  or  devisee  brought  suit,  the  de- 
visee claiming  under  the  will  was  required  to  prove  it  as 
well  as  the  capacity  of  the  testator  to  make  a  devise,  and 
there  could  be  a  contest  every  time  a  will  was  offered  in 
evidence.  Our  statute  provides  for  a  contest  by  the  filing  of 
a  bill  in  chancery  wherein  an  issue  of  law  is  to  be  made  up 
whether  the  writing  purporting  to  be  the  will  of  the  testa- 
tor is  his  will  or  not,  and  the  issue  to  be  tried  according 
to  the  practice  in  courts  of  chancery.^ 

The  power  of  a  court  of  equity  to  try  and  determine 
whether  the  writing  produced  be  the  will  of  the  testator  or 
not,  includes  the  power  to  adjudge  upon  the  validity  of  any 
part  of  the  instrument  as  well  as  the  whole.** 

The  right  to  file  a  bill  to  set  aside  a  will  and  codicil  and 
the  probate  thereof  is  not  assignable,  and  does  not  pass  by 
inheritance.''* 

67a— Laws  1919,  p.  991.  Wood  v.  Wood,  263  HI.  286. 
68— Ravenscroft   v.   Stull,   280   111.  70 — Staude  v.   Tseharner,   187   111. 

406.  19. 
69— Wolf  v.  Bollinger^  62  SL  368; 
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§  1855.  Usual  Grounds  for  Contesting  Wills— The  usual 
grounds  for  contesting  wills  are  the  want  of  testamentary 
capacity  in  the  testator  and  undue  influence  exercised  upon 
him  by  some  party  benefited  by  the  will;  it  is  extremely 
difficult  to  draw  an  exact  line  of  demarcation  between  them^ 
and  frequently  they  run  together ;  under  the  head  of  undue 
influence  may  also  be  included  the  subject  of  duress. 

§  1856.  Testamentary  Capacity  of  Testator  may  be  de- 
fined to  be  that  state  or  condition  of  mind  of  the  party 
making  the  will  to  understand  that  he  is  executing  a  docu- 
ment which  disposes  of  his  property  after  his  death ;  it  may 
be  true  that  no  case  can  be  found  which  gives  this  exact 
definition,  but  it  is  to  be  gathered  from  the  consideration 
of  the  cases  cited.  In  Washburn  on  Real  Property  it  is 
stated:  **The  difficulty  is  in  fixing  or  applying  anything 
like  a  uniform  test  of  standard.  *  *  *  He  must  un- 
doubtedly have  sufficient  active  memory  to  collect  in  his 
mind,  without  prompting,  particulars  or  elements  of  the 
business  to  be  transacted,  and  to  hold  them  in  his  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  more  ob- 
vious relations  to  each  other,  and  to  be  able  to  form  some 
rational  judgment  in  relation  to  these. ' '  ^ 

The  Statute  on  Wills  provides  that  the  testator  must  be 
*  *  of  sound  mind  and  memory. ' '  ''• 

And  Bouvier  defines  ** Capacity**  to  be  the  ability,  power, 
qualification,  or  competency  of  a  person,  natural  or  arti- 
ficial, for  the  performance  of  civil  acts  depending  on  their 
state  or  condition  as  defined  and  fixed  by  law.  *  * 

It  is  difficult  to  define  an  insane  delusion  which  will  ren- 
der one  incapable  of  making  a  will.  In  its  simplest  form  a 
delusion  may  be  said  to  be  a  belief  in  a  state  or  condition 
of  things  the  existence  of  which  no  rational  person  would 
believe.''' 

There  are  few  questions  presented  to  the  courts  for  de- 

71—3   Wash,   on   Beal   Prop.   686-  72— See.  1,  CJhap.  148,  B.  S. 

434.  73— Loubj  y.  Key,  258  m,  5S8. 
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cision  more  difficult  of  determination  than  that  of  mental 
capacity  to  execute  a  will  or  make  a  valid  deed  or  contract. 
Especially  is  this  true  where  the  issue  depends  upon  the  tes- 
timony of  non-expert  witnesses,  such  as  neighbors  and  asso- 
ciates, who  too  often  base  their  conclusions  as  to  soundness 
or  unsoundness  of  mind  upon  what  they  see  and  observe  of 
physical  conditions,  particularly  those  relating  to  old  age.^* 

To  justify  the  finding  of  insanity  in  the  making  of  a  will 
the  evidence  must  preponderate  in  favor  of  unsoundness 
of  mind,  and  the  presumption  of  sanity  must  prevail  if  the 
evidence  is  only  sufficient  to  raise  a  doubt  as  to  such  sanity.^* 

It  cannot  be  said,  as  a  matter  of  law,  that  because  in- 
capable of  transacting  ordinary  business  a  person  is  inca- 
pable of  making  a  testamentary  disposition  of  his  estate; 
the  real  question  to  be  submitted  to  the  jury  is,  not  whether 
the  party  has  sufficient  capacity  to  comprehend  and  transact 
ordinary  business,  but  did  he,  at  the  time  of  making  the 
instrument,  purporting  to  be  his  will,  have  such  mind  and 
memory  as  to  enable  him  to  understand  the  particular  busi- 
ness in  which  he  was  then  engaged.  If  the  mind  and  mem- 
ory of  the  testator  are  sufficiently  sound  to  enable  him  to 
know  and  understand  the  extent  and  amount  of  his  prop- 
erty, and  his  just  relations  to  the  natural  objects  of  his 
bounty,  and  the  business  in  which  he  is  engaged  ^t  the  time 
of  executing  his  will,  then  he  is  of  sound  mind  and  memory 
within  the  meaning  of  the  law.^* 

It  is  not  true  that  one  must  have  sufficient  mind  and 
memory  to  attend  to  ordinary  business,  which  involves  a 
contest  of  judgment  and  experience  and  the  exercise  of 
mental  powers  in  dealing  with  other  persons,  to  make  a 
testamentary  disposition  of  property. 

A  less  degree  is  sufficient  for  the  execution  of  a  will  than 
for  the  making  of  contracts  and  the  transaction  of  ordinary 
business  involving  a  contest  of  reason,  judgment,  experience 

74— Bishop  V.  HiUiard,  227  111.  382.  76— England  v.  Pawbnsh,  204  HI. 

75— Grace  ▼.  Grace,  270  111.  558.  384. 
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and  the  exercise  of  mental  powers  not  at  all  necessary  to 
the  testamentary  disposition  of  property.  But  a  party  to  a 
will  contest  has  the  right  to  ascertain  and  present  to  the 
jury  any  fact  in  relation  to  the  mental  capacity  of  the  test- 
ator and  the  strength  of  his  mental  powers.  Witness  may 
be  asked  as  to  the  mental  ability  of  the  testator  to  transact 
ordinary  business,  as  that  is  one  of  the  elements  to  be  con- 
sidered in  determining  whether  he  had  the  capacity  to 
make  a  valid  will.  Such  evidence  is  competent  and  legiti- 
mate, but  the  jury  must  finally  determine  the  question  of 
the  testamentary  capacity  under  the  rule  of  law  and  with 
the  proper  test."" 

If  he  was  able  to  remember  who  were  the  natural  objects 
of  his. bounty,  recall  to  mind  his  property  and  make  a  dis- 
position  of  it  understandingly,  according  to  some  purpose 
or  plan  formed  in  his  mind,  he  was  possessed  of  testa- 
mentary capacity.''* 

Unless  the  testator's  conduct  proved  the  existence  of  an 
insane  delusion  it  would  be  no  reason  for  setting  aside  the 
will.  Injustice,  unfairness,  prejudice  or  anger,  without  a 
reasonable  cause,  do  not  disqualify  any  person  from  making 
a  valid  will.''' 

Although  a  testator  in  his  will  may  make  an  unnatural 
and  unequal  distribution  of  his  property,  and  the  fact  that 
the  testator  was  sick,  feeble  and  advanced  in  years  and  suf- 
fering from  disease,  these  are  not  sufficient,  standing  alone 
and  of  themselves  to  defeat  the  will.*® 

The  use  of  intoxicating  liquors  on  a  particular  occasion 
does  not  have  the  effect  to  render  a  person  incompetent 
to  execute  a  will,  unless  operative  at  the  time  of  making  it, 
but  the  evidence  that  he  was  addicted  to  the  habitual  use 

77— Eavenscroft  v.   StuU,   280   lU.  79— Snell  v.  Weldon,  239  HI.  279. 

406.      Citing:     Eowcliffe    v.    Belson,  80— Dickerhoof   v.   Wood,   267   111. 

261   HI.   566;    Coleman  v.   Marshall,  50. 
263  HI.  330. 

78— Austin  v.  Austin,  260  IlL  299; 
England  v.  Fawbush,  204  IlL  389. 
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of  intoxicating  liquors  is  competent,  for  the  reason  that,  as 
a  matter  of  common  knowledge,  such  use  would  impair  the 
faculties  of  body  and  mind.*^ 

The  rule  deducible  from  the  cases  on  this  subject  is,  that 
while  the  declarations  of  the  testator  are  not  admissible  to 
show  an  express  revocation  of  the  will,  or  the  fact  that  it 
was  executed  under  duress,  or  from  undue  influence,  they 
may  nevertheless  be  proved  and  used  to  show  his  mental 
condition  at  the  time  of  the  execution  of  the  will,  or  so  near 
the  time  the  same  state  of  affairs  must  have  existed.^ 

A  statement  or  admission  made  by  a  devisee  concerning 
the  testamentary  capacity  of  the  testator  or  acts  of  undue 
influence  in  procuring  the  execution  of  the  will,  while  ad- 
missible in  evidence  where  the  interest  of  all  the  devisees 
are  joint,  are  not  admissible  where  the  interest  of  the  devi- 
sees are  separate.  And  where  the  interest  of  the  devisees 
is  severable  it  is  error  to  admit  the  testimony  even  though 
it  is  confined  to  the  interest  of  the  party  making  the  state- 
ment. It  is  incompetent  as  to  the  other  devisees  and  as  it 
could  not  affect  the  issue  without  affecting  the  other  de- 
fendants it  was  incompetent  to  go  to  the  jury  on  the  issue 
involved.  Where  the  devisees  do  not  have  a  joint  interest 
under  the  will  but  have  a  separate  interest  in  one  subject, — 
the  validity  of  the  will, — it  is  incompetent.  If  a  judgment 
could  be  rendered  against  one  defendant  without  affectlog 
the  interest  of  the  others  there  might  be  some  ground  for 
admitting  the  evidence  of  declarations  as  against  the  de- 
fendant who  made  them.  But  the  only  question  is  as  to 
the  validity  of  the  will,  and  the  testimony  which  defeats  one 
defendant — one  devisee— defeats  all  and  a  judgment  against 
one  necessarily  defeats  all.** 

The  law  allows  the  jury  to  consider,  on  the  question  of 

81— Bayenaeroft  v.  Btull,  280   HL  83— McCane  v.   Beynolds,  288  TXL 

406.  188. 

82— Beynoldfl  t.  Adams,  90  HL  134. 
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mental  capacity^  whether  the  will  was  reasonable  or  un- 
reasonable.** 

§  1857.  Objects  of  Testator's  Bounty— A  person  in  mak- 
ing a  will  has  the  absolute  right  to  make  it  in  such  a  man- 
ner as  he  may  see  fit.  He  has  the  right  to  prefer  one  child 
or  object  of  his  bounty  over  another  or  to  make  an  inequita- 
ble division  of  his  property,  as  he  may  see  fit.  He  has  the 
light  to  do  so  without  assigning  any  cause  or  without  any 
cause  being  shown  therefor.  So  if  the  testator  at  the  time 
of  making  his  will  had  sufficient  mind  and  memory  to  know, 
understand  and  appreciate  the  object  of  his  bounty  and 
the  way  and  maimer  in  which  he  wished  to  dispose  of  his 
property  by  a  testamentary  disposition  in  his  will  and  that 
he  knew  the  nature  and  amount  of  his  property,  he  had  the 
legal  right  to  make  such  disposition  as  he  might  see  fit.^ 

Children  and  grandchildren  have  no  interest  in  the  prop- 
erty of  the  ancestor;  in  making  no  provision  for  them  in 
his  will  he  deprives  them  of  nothing,  and  it  is  immaterial 
whethel*  the  disposition  made  be  regarded  as  reasonable 
or  unreasonable,  or  just  or  unjust,  so  long  as  it  is  the  will 
of  the  testator.  Where  neither  fraud  or  undue  influence  is 
shown,  the  court  cannot  declare  a  will  void  merely  because 
the  testator  bestowed  his  property  upon  a  stranger  or  rel- 
ative by  marriage  in  preference  to  those  to  whom  he  is 
bound  by  ties  of  blood,  natural  affection  or  moral  duty.** 

§1858.  Undue  Influence  and  Fiduciary  Relations — 
These  two  subjects  are  so  intimately  connected  that  it  is 
difficult  to  separate  them  and  they  will  be  considered  to- 
gether. Undue  influence  is  that  influence  which  is  obtained 
either  by  flattery,  importunity  or  threats,  or  in  some  other 
mode  by  which  a  dominion  is  acquired  over  the  will  of  the 
testator,  destroying  his  free  agency  and  constraining  him 
to  do,  against  his  free  will,  what  he  is  unable  to  refuse.*' 

84_Boweliffe   v.    Belson,    261    111.  50;    Brainard   t.   Brainard,   259   HI. 

566.  613. 

85 — Orace  ▼.  Grace,  270  HI.  558.  87 — 2  Greenleaf  on  Evidenee,  {  688, 

Se^Diekenhoof  t.  Wood,  .267  HL  and  Note  1. 

2  R.  P. — 40 


1520  The  Law  of  Real  Pbopebty — Illinois 

In  the  case  of  Roe  v.  Taylor  it  was  said  in  substance  on 
this  point  (undue  influence)  the  authorities  most  entitled  to 
favorable  consideration  give  the  rule  as  announced  in  the 
instructions  asked  and  the  court  was  of  the  opinion  that  the 
court  erred  in  refusing  them.  The  rule  is,  that  the  influence 
exercised  must  be  of  such  a  nature  as  to  deprive  the  tes- 
tator of  his  free  agency. — Redfield  on  Wills,  522. 

There  it  is  said :  *  *  It  may  be  safe  to  adopt  the  language 
of  Chief  Justice  Clayton,  in  Chandler  v.  Ferris,  1  Harring- 
ton (Del.)  454,  464,  that  neither  advice  nor  argument  nor 
persuasion  would  vitiate  a  will  made  freely  and  from  con- 
viction, though  such  will  might  not  have  been  made  but  for 
such  advice  and  persuasion. ' '  Reference  is  made  to  the  cases 
Calvert  v.  Davis,  5  Gill  &  J.  301 ;  Martin  v.  Tague,  2  Spear 
(S.  C.)  268;  O'Neal  V.  Rarr,  1  Rich.  (S.  C.)  80.  This  learned 
author,  in  summing  up,  says :  '  ^  It  is  obvious,  from  the  cases 
cited,  that  the  influence  to  avoid  a  will  must  be  such  as  to 
destroy  the  freedom  of  the  testator's  will,  and  thus  render 
his  act  obviously  more  the  offspring  of  the  will  of  others 
than  of  his  own ;  that  it  must  be  an  influence  specially  di- 
rected toward  the  object  of  procuring  a  will  in  favor  of 
particular  parties;  and  if  any  degree  of  free  agency  or 
capacity  remains  in  the  testator,  so  that,  left  to  himself, 
he  was  capable  of  making  a  valid  will,  then  the  influence 
which  so  controlled  him  as  to  render  the  making  of  a  will 
of  no  effect  must  be  such  as  was  intended  to  mislead  him 
in  the  matter  of  making  a  will  essentially  contrary  to  his 
duty,  and  it  must  be  proved  successful  to  some  extent,  cer- 
tainly.''" 

Undue  influence  has  been  defined  to  be  *'any  improper 
or  wrongful  conduct,  machination,  or  urgency  of  persuasion, 
whereby  the  will  of  a  person  is  overpowered,  and  he  is  in- 
fluenced to  do  or  forbear  an  act  which  he  would  not  do,  or 
would  do  if  left  to  act  freely. ' '  ^ 

88— Boe    V.    Taylor,    45    HI.    485;  89— Smith  v.  Henline,  174  lU.  184. 

Allmon  V.  Pigg,  82  111.  149. 
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It  must  be  an  influence  specifically  directed  toward  pro- 
curing a  will  in  favor  of  a  particular  person.^^ 

What  constitutes  undue  influence  depends  upon  the  cir- 
cumstances of  each  case.  All  influences  are  not  unlawful. 
The  doctrine  of  equity,  however,  concerning  undue  influence 
is  broad,  and  it  will  reach  every  case  and  grant  relief  where 
influence  is  acquired  and  abused  and  confidence  is  reposed 
and  betrayed.** 

If  the  provisions  of  a  will,  executed  by  a  feeble  old  man, 
diflfer  from  his  previously  expressed  intentions  and  differ 
in  favor  of  those  who  stood  in  confidential  relations  to  him, 
it  is  evidence  of  fraud  and  undue  influence,  which  must  be 
overcome  by  the  most  satisfactory  proof .•• 

The  rule  is,  where  a  person  of  enfeebled  mind  by  disease 
or  age  is  so  placed  as  to  be  likely  to  be  subject  to  the 
influence  of  another  and  makes  a  voluntary  disposition  of 
his  property  in  favor  of  that  person,  the  court  requires 
proof  of  the  fact  that  the  donor  understood  the  nature  of 
the  act  and  that  it  was  not  done  through  the  influence  of  the 
donee.** 

Many  authorities  mention,  as  features  unfavorable  to 
the  validity  of  a  will,  and  as  indicating  the  probable  exer- 
cise of  undue  influence,  such  concurring  circumstances  as 
the  following:  the  departure  from  the  terms  of  a  previous 
testamentary  disposition ;  the  false  impression  under  which 
the  instrument  is  made ;  the  active  agency  of  the  beneficiary 
in  procuring  it  to  be  drawn ;  the  absence  of  those  who  had 
at  least  equal  claims  upon  the  justice  of  the  testator;  old 
age  accompanied  by  feebleness  and  disease.  (Citing  a  num- 
ber of  cases.) 

Where  a  will  is  procured  to  be  written  by  persons  largely 

90— McCune   y.   Beynolds,   288   HL  II  Abb.  Pr.  214;  Boyd  y.  Boyd,  66 

188.  Pa,   St.   283;   Walker  y.  Hunter,   17 

91— Leonard  y.  Burtle,  226  111.422.  Geo.  364;  Small  y.  Small,  4  Me.  192. 

92 — ^From    brief    of    appellant,    in  93 — ^Berry  y.   Egan,   291   HI.   377. 

Beynolds  y.  Adams,  90  HL  134.     In  Citing:    Dowie   y.    DriscoU,    203    111. 

support  of  wMeh  he  cites  Lee  y.  DilL  480. 
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benefited  by  its  provisions  it  is  a  circumstance  to  excite 
a  stricter  scrutiny  and  require  stricter  proof  of  volition 
and  capacity.    (Citing  a  number  of  authorities, )** 

The  court  instructed  the  jury  that,  where  undue  influ- 
ence is  alleged,  the  real  inquiry  is  this:  Did  the  testator 
make  and  execute  the  alleged  will,  in  all  its  provisions,  of 
his  own  free  will  and  volition,  so  that  it  now  expresses  his 
own  wishes  and  intentions ;  or  was  the  testator  constrained 
or  induced  through  undue  influence,  restraint,  coercion  or 
improper  conduct  of  others,  to  act  contrary  to  his  own 
desires  and  intentions,  as  regards  the  disposition  of  his 
property  or  any  part  of  it.** 

It  is,  however,  not  enough  to  show  the  existence  of  con- 
fidentiial  relations  and  undue  influence.  It  must  also  be 
shown  that  the  undue  influence  was  operative  on  the  mind 
of  the  testator  at  the  time  the  will  was  executed  and  the 
execution  of  the  will  was  the  result  of  such  undue  influ- 
ence, and  not  the  free  will  of  the  testator.  Undue  influence 
may  be  established  by  circumstantial  evidence,  but  the  evi- 
dence must  be  such  as  to  show  that  the  influence  was  op- 
erative at  the  time  of  the  transaction  sought  to  be  im- 
peached. (Citing  a  number  of  authorities.)  Advice,  argu- 
ments or  persuasion  will  not  vitiate  a  will  made  freely  and 
from  conviction,  though  such  a  will  would  not  have  been 
made  but  for  such  advice.  Undue  influence  which  will  have 
the  effect  to  avoid  a  will  must  be  such  as  to  destroy  the 
freedom  of  the  testator's  will  and  make  his  act  more  the 
offspring  of  another's  will  than  his  own.  It  is  not  enough 
that  the  circumstances  attending  the  execution  of  the  will 
are  consistent  with  the  exercise  of  undue  influence.  They 
must  be  inconsistent  with  the  absence  of  such  influence.** 

While  it  is  true  that  the  undue  influence  that  will  inval- 
idate a  will  must  be  present  and  exercised  over  the  mind 

94— Smith  y.  Henline,  174  lU.  184.  96— Watennan   v.    Hall,    291    HI 

95 — ^England  v.  Fawbuah,  204  HL      804. 
389. 
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of  the  testator  at  the  time  the  will  is  made,  yet  it  is  com- 
petent to  prove  the  previous  conduct  of  one  charged  with 
procuring  it  to  be  made,  as  tending  to  show  his  influence 
over  the  testator  at  such  time.*** 

The  undue  influence  which  will  avoid  the  will  must  be 
connected  directly  with  the  execution  of  the  instrumenfr  and 
be  operating  when  the  will  is  made.  (Wickes  v.  Walden, 
228  111.  56.) 

It  must  be  influence  specially  directed  toward  procuring 
the  will  in  favor  of  a  particular  person,  and  be  such  as  to 
destroy  the  freedom  of  the  testator  ^s  will  and  render  the 
instrument  obviously  more  the  offspring  of  the  will  of 
others  than  of  his  own.*^ 

But  the  inquiry  whether  undue  influence  was  executed 
over  the  mind  of  the  testator  should  not  be  confined  to  the 
execution  of  the  will.  It  should  be  whether  undue  influ- 
ences operated  upon  him  in  the  disposition  of  his  prop- 
erty.** 

While  it  is  true  that  the  undue  influence  which  will  in- 
validate a  wiU  must  be  present  and  exercised  over  the  mind 
of  the  testator  at  the  time  the  will  is  made,  yet  it  is  com- 
petent to  prove  previous  conduct  of  the  one  charged  with 
procuring  it  to  be  made,  as  tending  to  show  his  influence 
over  the  testator  at  such  time. 

It  has  been  held  that  advanced  age  and  loss  of  memory 
do  not  of  themselves  indicate  a  want  of  capacity  to  dispose 
of  property,  but  a  testator  is  more  liable  to  be  unduly  in- 
fluenced when  his  mind  has  become  impaired  by  serious 
illness,  and  that  undue  influence,  which  will  justify  the  set- 
ting aside  of  a  will,  must  be  such  as  will  deprive  the  testator 
of  his  free  agency. 

96a— Wilbur    v.    Wilbur,    138    Dl.  Wilbaum,  20  Mo.  306;  White  ▼.  Bai- 

446.  ley,  10  Mich.  155;  Beauben  ▼.  Gicatte, 

97— fineU  v.  Weldon,  239  HL  279.  12  Mich.  486;  WiUitts  ▼.  Porter,  42 

98 — From     appellant's     brief     in  Ind.  250;  Boberts  ▼.  Trawick,  17  Ala. 

Beynolds  ▼.  Adams,  90  HI.  134.     In  455. 
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It  has  been  held  that  while  inequality  in  the  distribution 
of  property  is  not  of  itself  conclusive  evidence  of  undue 
influence,  yet  it  may  be  considered  as  a  circumstance,  tend- 
ing to  establish  undue  influence,  in  connection  with  all  the 
other  facts  and  circumstances  in  the  case.  (Citing  a  large 
number  of  authorities.  )•• 

Influence  secured  through  affection  is  not  undue  influ- 
ence which  will  invalidate  a  deed.* 

Where  a  will  is  made  in  favor  of  a  child  at  his  solicita- 
tion and  because  of  partiality  influenced  by  affection  for  him 
it  will  not  be  undue  influence.* 

Influence  secured  through  kindness,  care,  solicitude  or 
flattery  is  not  wrongful  and  does  not  constitute  undue  in- 
fluence as  that  term  is  used  in  the  law  of  wills.' 

No  presumption  that  a  will  was  made  by  a  parent  in  fa- 
vor of  a  child  was  procured  by  the  child's  undue  influence 
arises  from  the  relation,  in  the  absence  of  evidence  that  a 
confidence  was,  in  fact,  reposed  in  the  child.* 

There  is  a  well  defined  distinction  between  undue  influ- 
ence arising  from  acts  which  the  law  deems  fraudulent,  and 
undue  influence  arising  from  fiduciary  relation  between  the 
parties.  The  term  fiduciary  or  confidential  relation  as  used 
in  this  connection  is  a  very  broad  one.  It  has  been  said 
that  it  exists,  and  that  relief  is  granted,  in  all  cases  in 
which  influence  has  been  acquired  and  abused,  and  in  which 
confidence  has  been  reposed  and  abused.  The  origin  of 
the  confidence  and  the  source  of  the  influence  are  imma- 
terial. The  rule  embraces  both  technical  fiduciary  rela- 
tions and  those  informal  relations  which  exist  whenever  one 
man  trusts  in  and  relies  upon  another.  The  only  question 
is,  does  the  relation  in  fact  exist?  Unless  the  party  claim- 
ing the  benefit  of  the  contract  show  by  clear  and  convincing 

99— England  v.   Fawbush^  204  III.  3 — ^Dickerhoof    v.    Wood,    267    111. 

389.  50. 

1— Udsteuen  v.   Illk,   291   III   443.  4— Huffman  v.  Graves,  245  111.  440. 
2— Hurd  V.  Reed,  260  HI.  154. 
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proof,  that  he  acted  with  perfect  good  faith  and  did  not 
abuse  or  betray  the  confidence  reposed  in  him  the  presump- 
tion of  fraud  will  require  strong  evidence  to  remove  it.* 

Any  relation  existing  between  the  parties  to  a  transac- 
tion wherein  one  of  the  parties  is  in  duty  bound  to  act 
in  the  utmost  good  faith  for  the  benefit  of  the  other  is  a 
confidential  or  fiduciary  relation.  Such  a  relation  arises 
whenever  a  continuous  trust  is  reposed  in  one  person  in 
the  skill  or  integrity  of  another.' 

Proof  of  the  fiduciary  relations  existing  between  the  tes- 
tator and  the  principal  beneficiary  under  the  will,  with  the 
fact  that  he  procured  his  attorney  to  prepare  the  will,  that 
the  beneficiary  and  his  attorney  were  alone  with  the  tes- 
tator for  the  space  of  two  hours  when  the  will  was  drawn, 
and  the  fact  that  the  appellant  was  practically  the  only 
beneficiary  of  a  considerable  estate,  establishes  prima  facie 
the  charge  of  undue  influence.'' 

Where  a  beneficiary  in  a  will  has  been  for  several  years 
in  the  custody  and  care  of  the  personal  estate  of  the  tes- 
tator and  the  leasing  and  management  of  his  real  estate, 
and  while  the  testator  was  dangerously  sick,  after  a  short 
interview  goes  away  and  prepares  the  will,  arranges  for 
the  attendance  of  witnesses  whom  he  selected  and  super- 
vised its  execution,  such  facts  tend  to  show  a  fiduciary 
relation  existing  between  the  beneficiary  and  the  testator 
which  brings  the  case  within  the  rule  that  where  there  is 
such  a  confidential  relation  and  the  person  in  whom  such 
confidence  is  reposed  prepares  the  will,  or  procures  its 
preparation,  and  he  profits  thereby,  the  facts,  standing 
alone  and  undisputed,  sustain  the  charge  that  the  will  was 
procured  by  the  undue  influence  of  the  beneficiary.* 

Where  a  fiduciary  relation  exists  between  parties  to  a 
transaction  the  party  claiming  the  benefit  thereof  has  the 

5— Mayrand  v.   Mayrand,   194   lU.  7— Leonard  v.  Burtle,  226  111.  422. 

45.     Citing:  Thomas  v.  Whitney,  168  8 — Snyder  v.  Steele,  287   111.   159. 

111.  225.  Citing:   Gum  v.  Beep,  275  111.  503; 
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burden  of  showing  that  the  dealing  was  fair  and  at  arm's 
length,* 

Where  a  fiduciary  relation  exists  between  the  testator 
and  a  devisee  who  receives  a  substantial  benefit  from  the 
will  and  where  the  testator  is  the  dependent  and  the  devi- 
see the  dominant  party  and  the  testator  therefore  reposes 
trust  and  confidence  in  the  devisee  as  in  the  ordinary  rela- 
tion of  attorney  and  client,  and  where  the  will  is  written, 
or  its  preparation  procured,  by  that  beneficiary,  proof  of 
the  facts  establishes  prima  facie  the  charge  that  the  exe- 
cution of  the  will  was  the  result  of  undue  influence  exer- 
cised by  that  beneficiary,  and  this  proof  standing  alone 
and  undisputed  by  other  proof  entitles  the  contestant  to  a 
verdict.    (Citing  a  large  number  of  authorities.) 

This  results  from  the  distinction  between  undue  influ- 
ence arising  from  coercion  or  active  fraud  and  undue  in- 
fluence resulting  from  the  abuse  of  a  fiduciary  relation  ex- 
isting between  the  parties.  Proof  of  the  relationship  and 
the  fact  that  the  beneficiary,  in  whom  trust  and  confidence 
was  reposed  by  the  testator,  prepared  or  procured  the  prep- 
aration of  the  will,  may  or  may  not  be  a  preponderance 
of  all  the  evidence  on  that  subject.  When  the  proof  is 
made,  the  presumption  arises  therefrom  that  undue  influ- 
ence induced  the  execution  of  the  instrument.  That  proof 
cast  upon  the  proponent,  if  he  is  to  sustain  the  will,  the 
necessity  of  showing  that  the  execution  of  the  will  was  the 
result  of  free  deliberation  on  the  part  of  the  testator  and 
of  the  deliberate  exercise  of  his  judgment,  and  not  the  im- 
position or  wrong  practiced  by  the  trusted  beneficiary.^* 

The  existence  of  a  fiduciary  relation  does  not  avoid  a 
contract  unless  by  reason  of  the  relation  undue  advantage 
is  taken  of  the  party.^* 

Although  there  may  exist  a  fiduciary  relation  between  a 
father  and  son  the  execution  of  deeds  by  the  father  to  the 

9— Oliver  t.  Bofls,  289  TO.  624.  11— Lan^  y.  Lan;,  284  HL  148. 

10— Weaton  v.  Tenfel,  213  HI.  291. 


TraLB  BY  Will  1527 

sou  under  certain  circmnstances  will  be  held  to  be  valid  if 
it  appears  it  was  entered  into  with  full  knowledge  of  the 
nature  and  effect  of  the  deeds  and  resulted  from  the  delib- 
erate, voluntary  and  intelligent  desire  of  both  and  not 
through  influence  engendered  by  their  relation." 

§  1859.  Burden  of  Proof  of  Undue  Influenoe— The  bur- 
den rests  upon  the  contestant  to  prove  the  charge  of  undue 
influence.  This  cannot  be  done  by  establishing,  alone,  a 
fiduciary  relation  existing  between  the  testator  and  the 
beneficiary.  The  mere  fact  that  a  beneficiary  stands  in  a 
fiduciary  relation  to  the  testator  does  not  put  upon  the 
beneficiaries  the  burden  of  showing  an  absence  of  fraud 
and  undue  influence,  where  there  is  evidence  tending  to 
show  that  they  were  in  any  way  instrumental  in  procuring 
the  execution  of  the  will." 

Proof  of  undue  influence  may  be  wholly  circumstantial 
and  inferential,  and  the  influence  may  be  that  of  a  third 
person  as  well  as  that  of  direct  beneficiaries;  and  such 
undue  influence  would  invalidate  the  will." 

But  undue  influence  is  a  species  of  constructive  fraud 
which  the  court  will  not  undertake  to  define  by  any  fixed 
words.  Its  exercise  may  be  inferred  in  all  cases  where 
the  power  of  the  person,  receiving  a  devise  or  other  like 
benefit,  has  been  so  exercised  upon  the  mind  of  the  donor, 
as,  by  improper  arts  and  circumvention,  to  have  induced 
him  to  make  the  devise,  or  confer  the  benefit  contrary  to 
his  deliberate  judgment  and  reason.  It  is  immaterial  by 
whom  the  undue  influence  is  exercised,  whether  by  the  bene- 
ficiary or  an  outsider." 

It  is  not  suflScient  to  avoid  a  will  or  deed  that  its  exe- 
cution was  procured  by  honest  argument,  untainted  by 
fraud.    Proper  and  legitimate  influence,  honestly  acquired, 

12— Valbert  v.    Valbert,    282    lU.  14— Cheney  v.  Goldy,  225  JXL  394. 

415.  15— Smith  v.  Henline,  174  IH  184. 

13 — ^MeCune  y.  Beynolds,  288  HL 
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is  not  the  exercise  of  undue  influence.  Such  influence  must 
be  executed  and  operate  at  the  time  of  the  transaction 
sought  to  be  impeached.  Something  more  than  suspicion 
is  required  to  prove  the  allegation  of  fraud.  The  evidence 
must  be  clear  and  cogent  and  must  leave  the  mind  well  sat- 
isfied that  the  allegation  is  true.^^ 

In  the  celebrated  Snell  case  it  was  said:  ^* Although 
there  was  no  evidence  of  undue  influence,  the  verdict  of  the 
jury  as  to  the  two  codicils  was  undoubtedly  based  upon 
evidence  improperly  admitted.  After  the  death  of  the  tes- 
tator the  appellee  took  from  the  testator's  trunk  letters 
from  Mabelle  Snell  which  the  court  admitted  in  evidence. 
The  language  used  in  these  letters  was  filthy  beyond  com- 
parison and  they  contained  the  coarsest  and  most  obscene 
words  known  to  the  vocabulary.  They  indicated  the  exist- 
ence of  meretricious  relations  between  the  writer  and  the 
testator,  and  the  jury  would  naturally  infer  from  their 
contents  the  existence  of  such  relations.  It  scarcely  need 
be  said  that  the  letters  were  no  evidence  of  such  relations, 
or  of  the  existence  of  any  fact,  and  if  they  had  been,  they 
would  still  have  been  incompetent.  The  existence  of  im- 
proper relations  with  a  legatee  would  be  no  reason  what- 
ever for  setting  aside  the  will  and  would  not  of  themselves 
establish  undue  influence.  The  silence  of  the  testator  and 
retaining  the  letters  in  his  trunk,  did  not  necessarily  imply 
assent  to  what  they  contained.  Where  there  is  proof  that 
due  influence  has  been  exercised  by  some  person  upon  a 
testator,  the  existence  of  unlawful  relations  with  that  per- 
son may  be  considered  for  the  purpose  of  determining 
whether  the  influence  was  effective  or  undue  but  not  other- 
wise. ' '  ^'' 

§  1860.  Practice  in  Suits  Contesting  Wills — It  is  incum- 
bent upon  the  proponents  of  a  will  to  make  out  a  prima 

16_Valbert    v.    Valbert,    282    111.  17— Snell  v.  Weldon,  239  Dl.  279. 

415.     Citing  a  large  number  of  au- 
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facie  case,  in  the  first  instance,  by  proper  proof  of  the  due 
execution  of  the  will  by  the  testator  and  his  mental  capac- 
ity, as  required  by  the  statute;  and,  consequently,  that  he 
has  the  right  to  open  and  conclude  the  case ;  and  it  is  held 
that  such  a  party  is  bound  to  prove  affirmatively,  that 
the  contested  paper  is  the  last  will  and  testament  of  the 
testator.** 

Thereupon  the  burden  of  proof  is  shifted  to  the  con- 
testant to  prove  the  allegations  of  the  bill,  by  a  prepon- 
derance of  the  evidence.** 

In  a  system  of  practice  where  the  common  law  and  equity 
courts  were  entirely  separate  and  their  jurisdiction  exer- 
cised by  different  judges,  an  issue  of  fact  to  be  tried  at 
law  is  certified  by  the  chancery  court  to  the  common  law 
court,  and  after  the  trial  the  verdict  was  certified  by  the 
common  law  court  back  to  the  chancery  court.  Under  our 
system  the  same  judge  exercises  both  common  law  and 
chancery  jurisdiction  in  the  same  court  at  the  same  time, 
and  he  may  make  the  issue  at  law  and  immediately  call  a 
jury  to  try  it.  This  practice  has  made  it  unnecessary  in 
our  courts  to  follow  some  of  the  rules  which  prevailed  un- 
der the  system  of  separate  courts  of  chancery  and  common 
law  jurisdiction,  and  in  the  practice  some  of  such  rules  are 
disregarded.  The  usual  method  of  submitting  an  issue  of 
fact  to  be  tried  by  a  jury  in  cases  of  this  character  is  in 
the  form  of  questions  made  up  by  the  court,  or  by  the 
parties  under  the  direction  of  the  court,  framed  so  as  to 
require  merely  an  affirmative  or  negative  answer.  Where 
the  record  fails  to  show  that  such  a  practice  was  followed 
in  a  particular  case  if  the  recitals  in  the  decree  is  to  the 
effect  that  it  was  done  and  that  the  issue  was  submitted  to 
a  jury,  and  the  verdict  so  returned  by  the  jury  upon  that 
issue,  such  recitals  must  be  taken  as  showing  that  it  was 
done.  And  where  there  are  no  objections  made  in  the  trial 
court  as  to  the  manner  in  which  the  questions  were  sub- 
is— Bigg  y.  Wilton,  18  HI.  15.  19— Baker  v.  Baker,  202  lU.  595. 
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mittedy  any  objections  in  regard  thereto  must  be  regarded 
as .  waived.** 

After  the  contestants  had  given  evidence  of  the  conduct 
of  the  testator  and  his  charges  concerning  his  wife  and  the 
children  the  defendants  produced  expert  witnesses  to  whom 
hypothetical  questions  were  put  embracing  such  facts,  for 
the  purpose  of  getting  the  opinion  of  experts  before  the 
jury  that  in  their  opinion  such  facts  were  not  evidence  of 
insane  delusions.  The  court  sustained  objections  thereto 
on  the  ground  that  the  evidence  should  have  been  offered 
by  the  proponents  in  making  out  their  case.  The  error  in 
the  ruling  is  apparent  from  the  fact  that  the  proponents 
of  the  will  could  not  have  known  what  would  be  testifie  i 
to  by  the  contestants '  witnesses  till  their  evidence  had  been 
given.  It  is  proper  for  the  proponent  of  the  will  to  offer 
all  his  evidence  of  testamentary  capacity  in  the  first  in- 
stance, and  if  he  desires  to  present  to  the  jury  the  opinions 
of  experts  based  upon  hypothetical  facts  testified  to  by  his 
witnesses  he  should  do  so  before  closing  in  chief ;  but  after 
the  contestant  has  offered  his  evidence  the  proponent  has 
the  right  to  examine  expert  witnesses  as  to  what  conclu- 
sions, in  their  opinion,  should  be  drawn  from  such  evi- 
dence.*^ 

Where  the  testator  signs  his  will  by  a  mark,  and  the 
evidence  shows  that  it  was  dictated  by  a  third  person,  it  is 
not  necessary  for  the  proponent  to  prove  that  the  con- 
tents were  read  to  the  testator.  If  the  will  is  found  with 
his  signature  to  it,  the  presumption  is  that  he  did  not  sign 
it  without  knowing  its  contents.  Such  is  the  usual  pre- 
sumption in  reference  to  all  instruments  and  there  is  no 
distinction  between  persons  who  can  and  who  cannot  read 
or  write.  Where  it  is  shown  as  a  matter  of  fact  that  the 
will  was  not  read  to  the  testator  and  that  he  was  ignorant 
of  its  contents,  and  that  he  was  in  such  a  situation  as  to 
be  readily  imposed  upon,  or  was  in  fact  imposed  upon  by 

20— Lewaxk  v.  Bodd,  288  m.  80.  21— Albreeht  v.  Hittle,  248  UL  72. 
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designing  persons,  such  evidence  wonld  be  sufficient  to  avoid 
the  will,** 

§  1861.  Conflicting  Statements  of  Testator— Declarations 
at  different  periods  of  life  as  to  the  views  and  intentions 
of  the  testator  in  the  disposition  of  his  property  may  be 
introduced  if  consistent  with  the  provisions  of  the  will, 
but  are  not  competent  to  be  considered  to  invalidate  a  will 
as  having  been  made  under  undue  influence.  (Citing 
Compher  v.  Browning,  219  HI.  429.)" 

The  court  recognizes  fully  the  doctrine,  frequently  an- 
nounced and  insisted  upon  by  counsel,  that  statements  made 
by  the  testator  either  before  or  after  the  execution  of  a 
contested  will,  which  are  in  conflict  with  the  provisions 
thereof,  do  not  invalidate  or  modify  such  will  in  any  man- 
ner, and  that  parties,  making  wills,  cannot  invalidate  or 
modify  such  will  in  any  manner,  by  their  parol  declarations 
made  previously  or  subsequently.** 

§  1862.  Quantity  of  Evidence  in  Will  Contests— As  to  all 
questions  affecting  the  validity  of  a  will,  such,  for  ex- 
ample, as  the  sanity  or  capacity  of  the  testator,  no  par- 
ticular quantum  of  evidence  is  necessary  on  the  trial  of 
an  issue  under  the  statute.  The  jury  are  to  hear  the  proofs 
submitted  by  the  parties,  and  decide  the  issue  as  they 
would  any  other  question  of  fact,  according  to  the  weight 
of  the  evidence.  Nor  is  it  essential  that  the  proof  should 
be  made  by  particular  witnesses.** 

It  is  only  after  evidence  has  been  received  which  tends 
to  prove  unsoundness  of  mind  that  the  will  itself  may  be 
considered  by  the  jury,  and  then  it  must  be  considered  in 
connection  with  such  evidence.  The  only  purpose  in  con- 
sidering the  will  is  to  assist  in  determining  whether  the 
testator  was  of  sound  mind  and  memory  at  the  time  of 
its  execution.** 

22— Doran  ▼.  Mullen,  78  HI.  342.  25— Kigg  v.  Wilton,  13  TM.  16. 
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§  1863.  Impea4;hi]ig  Attesting  Witness— The  well  known 
general  rule  that  a  party  who  produces  a  witness  vouches 
for  his  integrity  and  credibility,  and  cannot  be  allowed  to 
impeach  and  discredit  them,  has  not  full  application  where 
the  law  requires  the  party  shall  produce  such  witness  in 
the  cause.  As  to  witnesses  whom  the  party  is  required  by 
law  to  produce,  the  rule  is  that  the  truthfulness  and  integ- 
rity of  the  witness  is  not  vouched  for,  and  the  party  so 
producing  the  witness  may  bring  forward  proof  of  previ- 
ous declarations  at  variance  on  material  points  with  his 
testimony  for  the  purpose  of  impeaching  him  or  contra- 
dicting his  testimony  on  such  points.*^ 

§  1864.  Rule  ba  to  Non-Expert  Witnesses— When  the  case 
of  Roe  v.  Taylor,  45  111.  485,  was  decided  it  was  said  that 
there  was  much  conflict  on  the  question  whether  witnesses 
not  experts  could  give  an  opinion  of  the  soundness  of  mind 
of  the  testator,  and  it  was  there  held,  and  the  rule  has  since 
been  followed,  that  a  witness  who  has  detailed  the  facts 
on  which  an  opinion  is  based  may  give  his  opinion,  to  be 
valued  by  the  jury  according  to  the  intelligence  of  the  wit- 
ness, and  his  capacity  to  form  an  opinion,  and  that  lati- 
tude should  be  allowed  on  cross  examination.  A  witness 
may  state  facts  and  circumstances  from  which  a  jury  would 
form  an  opinion  and  the  law  then  permits  the  witness  to 
give  the  impression  which  such  facts  and  circumstances 
made  on  his  mind,  to  be  taken  by  the  jury  for  what  it  is 
worth.** 

§1865.  Instructions— Withdrawing  Case  from  Jury— It 
is  not  within  the  province  of  a  judge  on  a  motion  to  with- 
draw a  case  from  the  jury,  to  weigh  the  evidence  and  ascer- 
tain where  the  preponderance  is.  This  function  is  limited 
strictly  to  determining  whether  there  is  or  is  not  evidence  le- 
gally tending  to  prove  the  fact  affirmed, — i.  e.,  evidence  from 
which,  if  credited,  it  may  reasonably  be  inferred,  in  legal 

27— Thompson    v.    Owen,    174    IlL  28 — Snell  ▼.  Weldon,  239  HI.  279. 
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contemplation,  the  fact  affirmed  exists,  laying  entirely  out  of 
view  the  effect  of  all  modifying  or  countervailing  evidence. 
Where  the  evidence  given  to  the  jury,  with  all  the  in- 
ferences that  the  jury  could  justifiably  draw  from  it,  is  so 
insufficient  to  support  a  verdict  for  the  plaintiff  that  such 
a  verdict,  if  rendered,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury  but  may  direct  a 
verdict  for  the  defendant. 

But  the  real  question  in  every  such  case  is  not  whether 
a  new  trial  will  have  to  be  granted  or  not,  but  whether 
there  is  any  evidence  on  the  part  of  the  plaintiff  or  de- 
fendant tending  to  prove  each  and  every  material  allega- 
tion of  the  declaration  or  plea.  It  has  always  been  held 
that  the  question  whether  the  trial  court  properly  in- 
structed the  jury  to  find  for  the  plaintiff  or  defendant  is 
one  of  law,  reviewable  by  this  court,  and  this  manifestly 
could  not  be  true  if  the  ruling  of  the  trial  court  in  any 
sense  depended  upon  its  determination  of  the  weight  of 
the  evidence.  We  have  nothing  to  do  with  any  question  as 
to  the  preponderance  of  the  evidence,  or  the  creditability 
of  witnesses,  or  the  force  to  be  given  to  the  evidence  having 
a  tendency  merely  to  impeach  the  credibility  of  the  witness. 
The  only  question  is  whether  any  evidence  was  given  which, 
if  true,  would  tend  to  support  a  verdict.** 

At  the  close  of  the  evidence  the  appellant  moved  the 
court  to  instruct  the  jury  that  there  was  no  evidence  of 
undue  influence  and  they  should  not  consider  that  question 
in  making  up  their  verdict.  The  court  refused  to  give  the 
instruction  tendered  and  the  appellant  excepted.  Where 
there  is  no  evidence  to  support  a  charge  of  undue  influence 
that  question  should  be  taken  from  the  jury  by  the  court.'® 

§  1866.  Verdict  of  Jury  in  Contested  Willst— In  contested 
will  cases  arising  under  our  statute  the  verdict  of  the  jury 

29— Woodman   v.   Illinoia   Trust   &  30— Snell  v.  Weldon,  239  HI.  279. 
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is  given  the  same  force  and  effect  as  a  verdict  in  a  case 
at  law  under  a  like  state  of  facts.  And  if  such  verdict  is 
not  manifestly  against  the  weight  of  the  evidence  the 
court  is  bound  by  it  in  the  same  manner  and  to  the  same 
extent  as  in  a  case  at  law.*^ 

§1867.  Idmitatioii  of  ActiODfl— While  courts  of  equity 
usually  follow  the  law  in  applying  the  statutes  of  limita- 
tion, and  especially  in  cases  where  courts  of  law  and  equity 
have  concurrent  jurisdiction,  but  where  the  jurisdiction  of 
courts  of  equity  is  exclusive,  it  is  not  bound  by  the  limita- 
tions applicable  to  actions  at  law,  but  may  restrict  or  en- 
large them  according  to  the  particular  circumstances  of 
the  particular  case.  The  fact  that  the  statute  is  positive' 
in  its  terms  will  not,  under  all  circumstances,  operate  as 
a  bar  in  equity.  There  are  cases  in  which  a  court  of  equity 
will  not  permit  the  bar  of  the  statute  to  interfere  against 
conscience,  and  it  will  supply  and  administer  a  remedy 
within  its  jurisdiction  and  enforce  the  right  for  the  pre- 
vention of  fraud.** 

§  1868.  Right  of  Minor  or  Non-Compos  to  File  Bill  by 
Next  Friend — ^In  a  certain  case  the  question  of  law  sub- 
mitted to  the  court  was  whether  a  minor  by  his  next 
friend  could  during  the  period  of  his  minority  exhibit  a 
bill  to  contest  the  validity  of  a  will,  or  must  he  wait  till 
he  attains  his  majority,  and  then  within  one  year  there- 
from so  exhibit  the  bill.  In  response  to  this  question  it  is 
said  that  if  a  person  within  the  saving  clause  may  perform 
the  act  within  a  given  time  after  the  disability  ceases,  no 
reason  is  perceived  why  he  may  not,  by  those  who  can 
legally  act  for  him,  during  its  continuation.  In  fact,  it 
would  operate  unjustly,  to  hold  that  such  a  person  could 
not  sue  and  recover  his  property  until  after  the  disability 
terminated.  It  would  in  many  cases  operate  as  a  depriva- 
tion of  the  party  owning  the  property  of  its  use  and  en- 

31— ^Kellan  y.  Kellan,  258  ID.  256 ;  32— Erans  v.  Moore,  247  TXL  60. 
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joyment  during  his  life.  Considering  the  language  used  in 
section  7  of  the  Statute  of  Wills,  and  the  subject  and  pur- 
pose of  the  enactment,  it  cannot  be  attributed  to  the  legis- 
lature an  intent  to  provide  that  if  a  minor,  or  some  one  in- 
his  behalf,  did  not  file  a  bill  to  contest  a  will  within  one 
year  after  its  admission  to  probate,  he  should  be  precluded 
from  contesting  the  will  until  he  attained  his  majority.^ 
§  1869.  Will  Void  ba  to  One  Contestant  Not  Void  as  to 
Non-Contestants — ^A  minor  heir  of  a  deceased  person,  by 
his  next  friend,  filed  a  bill  to  contest  the  will  of  the  deceased 
after  the  expiration  of  one  year  after  the  probate  of  the 
will ;  there  was  another  minor  heir  and  also  an  adult  heir 
who  did  not  join  in  the  will  contest.  The  question  pre- 
sented to  the  court  was,  whether  the  proviso  in  section  7 
of  the  Statute  of  Wills,  as  to  contesting  wills,  gave  the 
court  a  right  to  set  the  will  aside  entirely  at  the  suit  of  one 
within  the  saving  clause  after  the  year  had  passed  so  as 
to  wholly  destroy  the  interest  of  all  the  beneficiaries  named 
in  the  instrument,  or  only  to  set  it  aside  as  it  affected  the 
interest  of  the  heir  who  was  an  infant  or  non  compos  mentis 
at  the  time  the  will  was  probated,  and  who  filed  such  a 
contest  before  the  expiration  of  one  year  after  becoming 
of  age  or  becoming  insane  as  the  case  may  be.  The  hold- 
ing of  the  trial  court  was  that  the  court  had  the  power 
to  set  aside  the  will,  absolutely  as  to  all  the  beneficiaries. 
On  this  point  the  Supreme  Court  says:  **It  is  urged  with 
earnestness  by  counsel  for  appellee  that  it  is  unreason  ^'^^ 
to  construe  the  statute  so  that  a  will  can  be  valid  as  to 
certain  of  the  heirs  or  parties  and  invalid  as  to  others; 
that  the  will  should  be  annulled  in  its  entirety  or  not  at  all. 
We  see  no  difficulty,  however,  in  voiding  the  probate  so 
far  as  concerns  the  interest  of  the  contesting  heirs  then  or 
formerly  under  disability  and  permitting  it  to  stand  so  far 
as  it  concerns  the  heirs  who  have  lost  their  rights  by  lapse 
of  time.    It  is  purely  a  question  as  to  what  the  legislature 

33 — Cohen  v.  Cohen,  287  m.  269. 
2  R.  P.— 41 
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intended.  One  of  the  great  objects  of  the  law  is  to  quiet 
the  title  to  property  and  render  it  certain.  K  section  7 
is  to  be  construed  as  contended  for  by  counsel  for  the 
appellants,  there  would  be  a  chance  that  twenty  years  or 
more  after  a  will  was  probated  the  whole  title  under  which 
the  beneficiaries  claimed  might  be  overthrown  and  the 
property  given  to  the  heirs.  This  would  render  it  very 
diflScult,  if  not  impossible,  to  dispose  of  the  property  or 
improve  it  to  any  considerable  extent  during  all  that  time. 
It  is  the  policy  of  the  law  to  limit  uncertainties,  such  as 
the  one  under  consideration,  as  much  as  is  commensurate 
with  other  rights  which  the  law  cannot  overlook.  It  is  clear 
that  the  policy  of  the  law  has  been  for  many  years  in  this 
country,  and  especially  in  this  State  since  1829,  to  limit  the 
time  in  which  will  contest  could  be  brought.  It  would  be 
absolutely  contrary  to  the  trend  of  public  policy  in  this 
regard  to  construe  the  statute  as  holding  the  rights  of  bene- 
ficiaries, not  only  with  respect  to  those  heirs  who  are  under 
disability  but  also  with  respect  to  those  under  no  disability, 
shall  remain  unsettled  until  such  time  as  the  disability  of 
all  the  heirs  are  removed.  In  our  judgment  a  fair  con- 
struction of  the  statute,  in  the  light  of  the  history  of  legis- 
lation upon  this  subject,  is  that  after  the  year  the  probate 
is,  as  the  proviso  says,  forever  binding  and  conclusive  on 
all  the  parties  concerned,  except  infants  and  persons  non 
compos  mentis.  The  circuit  court  erred  in  holding  other- 
wise.''•* 

§  1870.  Death  of  Interested  Person  Within  One  Year- 
Statute — **  Provided,  Further,  That  if  any  person  interested 
in  such  will,  testament  or  codicil,  within  the  meaning  of 
this  act,  shall  die  within  one  year  after  the  probate  of  such 
will,  testament  or  codicil,  then,  and  in  such  case,  the  right 
to  contest  such  will,  testament  or  codicil  and  the  cause  of 
action  thereof  shall  survive  and  descend  to  the  heir,  lega- 
tee, devisee,  executor,  administrator,  grantee  or  assignee 
of  such  deceased  interested  person.^'*' 

34— Lawark  v.  Dodd,  288  111.  80.  35— Laws,  1919,  P.  992. 
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§  1871.  Death  of  Compladnaiit  in  Contesting 
ute — ''And  Provided,  Further,  That  in  case  any  person 
interested  in  any  will,  testament  or  codicil  shall  begin  a 
suit  to  contest  any  such  will,  testament  or  codicil,  and 
shall  die  before  the  final  determmation  of  such  suit  or 
contest,  the  cause  of  action,  suit  or  contest  shall  not  on 
that  account  abate,  but  such  suit,  cause  of  action  or  con- 
test shall  survive  and  descend  to  the  heir,  legatee,  devisee, 
executor,  administrator,  grantee  or  assignee  of  such  de- 
ceased interested  person ;  and  the  death  of  such  interested 
person  may  be  suggested  on  the  record  and  such  heir,  lega- 
tee, devisee,  executor,  administrator,  grantee  or  assignee 
of  such  deceased  interested  person,  may  be  substituted  as 
complainant,  plaintiff,  petitioner  or  as  defendant  in  such 
suit,  contest  or  action,  and  the  cause  of  action,  suit  or 
contest  proceed  as  though  such  substituted  parties  had  been 
originally  joined  as  complainants,  plaintiffs,  petitioners  or 
defendants  as  the  case  may  be.  And  in  all  such  trials  by 
jury  as  aforesaid  the  oath  of  the  subscribing  witnesses 
taken,  reduced  to  writing  and  filed  in  court  at  the  time  of 
the  first  probate,  properly  certified  to,  shall  be  admitted  as 
evidence  and  have  such  weight  as  the  jury  shall  think  it 
may  deserve.  *  ^  ^ 

§1872.  Revoking  Wills— Statute— **  No  wUl,  testament 
or  codicil  shall  be  revoked,  otherwise  than  by  burning,  can- 
celing, tearing  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence  by  his  direction  and  consent,  or 
by  some  other  will,  testament  or  codicil  in  writing,  de- 
claring the  same,  signed  by  the  testator  or  testatrix,  in 
the  presence  of  two  or  more  witnesses,  and  by  them  at- 
tested in  his  or  her  presence;  and  no  words  spoken  shall 
revoke  or  annul  any  will,  testament  or  codicil  in  writing, 
executed  as  aforesaid,  in  due  form  of  law.^'*'' 

The  statute  provides  that  no  will  or  codicil  shall  be  re- 
voked otherwise  than  by  burning,  tearing  or  obliterating 
the  same  by  the  testator  himself,  or  by  some  one  in  his 

36— Laws,  1919,  p.  992.  37— Sec.  17,  Chap.  148,  E.  S. 
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presence  and  by  his  direction  and  consent^  or  by  some 
other  will  or  codicil  duly  executed.  The  rule  is  laid  down 
by  the  authorities  that  the  mere  intention  to  revoke  a  will, 
unaccompanied  by  any  act  of  the  testator  to  execute  that 
intention,  will  not  be  sufficient  to  revoke  a  will,  even  though 
the  intention  was  frustrated  by  the  fraud  or  improper  con- 
duct of  other  persons.  Slight  acts  of  tearing,  burning  or 
canceling,  with  the  purpose  and  intention  of  revoking  a 
will,  may  be  sufficient  for  that  purpose,  but  the  intention 
to  revoke  unaccompanied  by  any  of  the  acts  of  destruc- 
tion required  by  the  statute,  is  insufficient.** 

It  is  the  animus  which  must  govern  the  extent  and  meas- 
ure of  operation  to  be  attributed  to  the  act  and  determine 
whether  the  act  shall  effect  the  revocation  of  the  whole 
instrument.** 

Perhaps,  in  no  branch  of  the  law  is  there  more  conflict 
among  the  decisions  of  the  courts  than  in  that  which  re- 
lates to  the  revocation  of  a  former  will  by  a  subsequent 
will,  and  the  effect  of  the  cancellation  of  a  subsequent  re- 
voking will  in  reference  to  the  revival  or  non-revival  there- 
by of  the  first  will.  Many  of  the  cases,  which  hold  that 
the  loss  or  destruction  by  the  testator  himself  of  a  subse- 
quent will,  containing  a  revoking  clause,  does  not  revive  a 
former  will,  though  found  in  the  possession  of  the  testa- 
tor uncanceled  at  his  death,  are  based  upon  statutes  dis- 
similar to  the  Illinois  statute  upon  this  subject  and  upon 
considerations  which  have  no  force  or  application  to  this 
State  under  the  decisions  of  tlie  court.  By  the  terms  of 
section  17  of  the  statute,  the  subsequent  will  which  shall 
have  the  effect  of  revoking  a  former  will,  must  be  a  will 
*  *  declaring  the  same '  ^ ;  that  is  to  say,  must  be  a  will  which, 
upon  its  face  and  by  its  terms,  declares  a  revocation.  So 
it  is  well  established  in  this  State  a  former  will  can  only 
be  revoked  by  a  subsequent  will,  and  not  by  a  subsequent 

38— -BoMeber  v.  Bebstock,  255  HI.  39— Burton  v.  Wylde,  261  HL  397. 
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instrument  in  writing  not  of  a  testamentary  character 
which  declares  the  revocation  of  a  former  will.  And  it 
cannot  be  said  that,  in  this  State  the  destruction  of  a  duly 
executed  will  containing  an  express  revocation  of  a  former 
will  does  not  have  the  effect  of  reviving  the  former  will, 
provided  it  is  retained  and  preserved  by  the  testator.*" 

Where  a  codicil  is  appended  to  a  will  and  does  not  con- 
tain any  clause  or  revocation,  the  provisions  of  the  will 
are  to  be  disturbed  only  as  so  far  as  is  absolutely  neces- 
sary to  give  effect  to  the  provisions  of  the  codicil,  and  in 
other  respects  the  will  and  codicil  are  to  be  construed  to- 
gether.** 

A  strong  effort  will  be  made  to  construe  a  codicil  so  as 
to  reconcile  it  with  the  will  as  far  as  possible,  and  the 
codicil  will  be  held  to  revoke  the  will  only  when  necessary 
to  give  effect  to  the  provisions  of  the  codicil.** 

It  seems  to  be  the  rule  that  where  the  destruction  of  a 
will  is  connected  with  the  execution  of  another  instrument 
so  as  to  raise  the  inference  that  the  testator  meant  the 
revocation  of  his  will  to  depend  upon  the  efficacy  of  the 
new  instrument  as  a  disposition  of  his  property,  if  the 
latter  instrument  proves  to  be  inoperative  from  any  cause 
the  revocation  fails.** 

§  1873.  Mairia^e  Revokes  WiJl— A  marriage  of  the  tes- 
tator subsequent  to  the  making  of  his  will  operates  as  a 
revocation  thereof.** 

§  1874.  Wilis  to  Remain  with  the  Clerk  of  the  County 
Court — Statute — **A11  original  wills,  together  with  the  pro- 
bate thereof,  shall  remain  in  the  office  of  the  clerk  of  the 
county  court  of  the  proper  county ;  and  copies  of  the  record 
of  the  same,  and  copies  of  the  record  of  exemplifications 

40 — stetson    ▼.    Stetson,    200    HI.  43— Griffith  v.  Higinbotom,  262  IlL 

601;  Moore  v.  Bowlett,  269  lEL  88.  126. 

41 — ^Meekel   y.    Johnson,    231    111.  44 — Peoria  Hnmane  Society  v.  Me- 

540.  Murtrie,  229  BL  519. 
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of  foreign  wills  recorded  in  said  office  as  in  this  act  pro- 
vided, duly  certified  under  the  hand  of  the  clerk  and  seal 
of  said  court,  shall  be  evidence  in  any  court  of  law  or  equity 
in  this  state/'** 

§  1875.  Debtor  of  Testator  as  Executor— Statute— '' In  no 
case  hereafter,  within  this  state,  where  any  testator  or 
testatrix  shall  by  his  or  her  will,  appoint  his  or  her  debtor 
to  be  his  or  her  executor  or  executrix,  shall  such  appoint- 
ment operate  as  a  release  or  extinguishment  of  any  debt 
due  from  such  executor  or  executrix  to  such  testator  or 
testatrix,  unless  the  testator  or  testatrix  shall,  in  such  will, 
expressly  declare  his  intention  to  devise,  bequeath  or  re- 
lease such  debt;  nor  even  in  that  case,  unless  the  estate  of 
such  testator  or  testatrix  is  sufficient  to  discharge  the  whole 
of  his  or  her  just  debts,  over  and  above  the  debt  due  from 
such  executor  or  executrix. ' '  *• 

§  1876.  Contract  to  Make  Will — ^An  agreement  to  make 
a  will  in  a  particular  manner  will  be  enforced  in  equity 
after  the  promissor  's  death,  as  against  heirs,  devisees,  and 
persons  representative  of  deceased  persons,  where  the 
agreement  is  established  by  clear  proof  and  the  considera- 
tion therefor  is  sufficient.*'' 

Equity  will  not  grant  a  specific  performance  of  a  con- 
tract to  make  a  will  in  a  particular  manner,  if  the  contract 
is  uncertain,  inequitable  or  unjust,  in  the  alternative  and 
not  founded  on  a  fair  consideration.** 

A  contract  to  make  a  will  in  a  particular  manner  need 
not  be  in  writing  to  be  enforceable  as  against  the  statute 
of  frauds  where  all  the  estate  of  the  promissor  when  the 
agreement  was  made,  and  at  the  death  of  the  promissor 
was  in  personal  property.** 

An  agreement  to  make  a  will  is  manifested  in  writing 
where  the  consideration  therefor  consists  of  a  written  or- 

45— Sec.  18,  Chap.  148,  R.  S.  48— Barrett   v.   Geisinger,    179    HL 
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der  for  the  payment  of  money,  signed  by  the  promisees 
and  delivered  to  the  promissor,  who  in  retnrn  executed  a 
will  in  accordance  with  the  agreement  and  delivered  the 
same  to  her  trustee,  although  she  afterwards  obtained  pos- 
session of  the  will  and  destroyed  it.*"^ 

A  gift  of  property  must  be  regarded  as  testamentary 
in  character,  though  not  in  form,  where  its  purpose  is  to 
defraud  parties  to  whom  the  donor  had  previously  willed 
the  property  in  accordance  with  an  agreement  based  on  a 
sufficient  consideration.'* 

The  general  rule  is,  that  before  specific  performance  of 
a  contract  will  be  decreed  it  must  appear  that  there  was 
mutuality,  both  in  obligation  and  remedy,  under  the  con- 
tract, as  long  as  the  contract  remains  executory  on  both 
sides.  (Citing  a  number  of  authorities.)  But  this  rule 
has  no  application  to  contracts  in  which  the  provisions 
which  cannot  be  enforced  have  been  fully  performed.  Con- 
tracts for  personal  care  and  attention  or  personal  service 
usually  cannot  be  enforced  specifically.  However,  where 
personal  care  and  attention  or  personal  service  have  been 
'  fully  performed  and  the  circumstances  are  such  that  to 
deny  specific  performance  would  leave  the  party  with  an 
injury  that  could  not  be  adequately  compensated  in  dam- 
ages, equity  will  grant  a  specific  performance  of  the  re 
maining  provisions  of  the  contract.** 

Where  an  owner  of  property  writes  to  his  nephew  in 
Wales  requesting  him  to  come  to  America  and  take  care 
of  such  owner  and  his  property,  and  as  an  inducement  for 
the  nephew  to  do  so  promises  to  will  him  all  his  property, 
and  the  nephew  complies  with  such  request,  but  the  owner 
instead  of  making  a  will  as  promised  makes  a  will  leaving 
all  his  property  to  a  third  party,  with  the  understanding 
though  not  expressed  in  writing,  that  such  third  party 
shall  hold  the  property  in  trust  for  the  nephew,  such  third 

50— -Whiton  y.  Whiton,  179  111.  32 ;  51— Whitoxi  v.  Whiton,  179  DJ.  32. 

Oswald  V.  Nehls.  233  111.  438.  52— Oswald  v.  Nehls,  233  III.  438. 


1542  Thb  Law  of  Beal  Pbopebty — ^Illinois 

party  takes  the  title  as  trustee  for  the  nephew,  whether 
he  knew  of  the  agreement  between  the  uncle  and  nephew 
or  not,  as  he  took  the  property  without  any  consideration, 
and  subject  to  the  performance  of  the  contract  between  the 
uncle  and  nephew. 

**  Wherever  property,  real  or  personal,  which  is  already 
impressed  with  or  subject  to  a  trust  of  any  kind,  expressed 
or  by  operation  of  law,  is  conveyed  or  transferred  by  the 
trustee,  not  in  the  course  of  executing  and  carrying  into 
effect  the  terms  of  an  express  trust,  or  devolves  from  a 
trustee  to  a  third  person,  who  is  a  mere  volunteer,  or  is  a 
purchaser  with  actual  or  constructive  notice  of  the  trust, 
then  the  rule  is  universal  that  such  heir,  devisee,  successor 
or  other  voluntary  transferee,  or  such  purchaser  with  notice, 
acquires  and  holds  the  property  subject  to  the  same  trust 
which  before  existed,  and  becomes  himself  a  trustee  for 
the  original  beneficiary.  Equity  imposes  the  trust  upon 
the  property  in  the  hands  of  the  transferee  or  purchaser, 
compels  him  to  perform  the  trust  if  it  be  active  and  to  hold 
the  property  subject  to  the  trust,  and  renders  him  liable 
to  all  the  remedies  which  may  be  proper  for  enforcing  the 
rights  of  the  beneficiary.  It  is  not  necessary  that  such 
transferee  or  purchaser  should  be  guilty  of  positive  fraud 
or  should  actually  intend  a  violation  of  the  trust  obliga- 
tion. It  is  sufficient  that  he  acquires  property  upon  which 
a  trust  is,  in  fact,  imposed,  and  that  he  is  not  a  bona  fide 
purchaser  for  a  valuable  consideration  and  without  notice. 
This  universal  rule  forms  the  protection  and  safeguard  of 
the  rights  of  the  beneficiary  in  all  kinds  of  trusts. 

**It  enables  them  to  follow  the  trust  property, — lands, 
chattels,  funds  or  securities,  and  even  money,-^as  long  as 
it  can  be  identified,  into  the  hands  of  all  subsequent  holders, 
who  are  not  in  the  position  of  bona  fide  purchasers  for 
value  and  without  notice.  It  furnishes  all  those  distinct- 
ively equitable  remedies  which  are  so  much  more  effective 
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in  securing  the  beneficiary  *s  rights  than  mere  pecuniary 
recoveries  at  law.'*    (Pomeroy's  Eq.  Jur.,  §  1048.)" 

§1877.  Compensation  to  Trustees  in  Wills— Statute— 
"That  where  a  trustee  or  trustees  shall  hereafter  act  under 
any  power  or  appointment  given  or  created  by  any  will, 
testament  or  codicil,  and  in  such  will,  testament  or  codicil, 
except  in  case  of  trusts  for  charitable,  religious  or  educa- 
tional purposes,  shall  be  contiained  no  provision  respecting 
the  compensation  to  be  allowed  or  paid  such  trustee  or 
trustees,  a  reasonable  compensation  may  be  charged  and 
allowed,  demanded  and  collected  therefor.  The  exception 
in  this  act  in  regard  to  trusts  for  charitable,  religious  or 
educational  purposes  is  intended  to  apply  only  to  trustees 
'  of  charitable,  religious  or  educational  institutions, '  and  not 
to  trustees  created  by  will,  testament  or  codicil.  The 
county  court  of  the  county  in  which  the  will  was  admitted 
to  probate  or  the  circuit  court  of  such  county,  in  case  such 
court  shall  take  jurisdiction  of  a  trust  estate,  may  allow  a 
reasonable  fee  to  such  trustee  or  trustees  so  created  by 
will,  testament  or  codicil  where  the  compensation  is  not 
expressly  forbidden  by  the  terms  of  the  will,  testament  or 
codicil. '  *  ** 

53 — ^ETans  y.  Moore,  247  HI.  60.  54— Laws,  191S,  p.  1. 
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§1880.  Introduction — It  frecjuently  happens  that  in  the 
making  of  public  improvements  private  property  is  neces- 
sarily injured  thereby.  The  subject  is  an  important  one 
and  has  received  considerable  attention  at  the  hands  of  the 
courts,  and  various  views  of  the  subject  presented.  In 
reviewing  the  eases  on  this  subject  it  will  doubtless  be  per- 
ceived that  the  line  of  demarcation  between  what  does  and 
what  does  not  constitute  an  injury  is  not  clearly  defined; 
that  is,  while  the  rule  in  regard  to  the  subject  is  clearly 
stated  the  application  of  the  rule  to  the  facts  is  difficult. 
When  such  injuries  occur  the  law  provides  that  the  owner 
of  the  property  shall  be  compensated  therefor.  They  most 
frequently  arise  from  the  vacation  of  public  streets  and 
highways  or  other  obstructions  to  the  same.  The  basis  of 
the  right  to  such  compensation  is  found  in  the  constitu- 
tion of  1870,  which  will  be  more  fully  considered  hereafter 

1544 
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§1881.  Constitutional  Provisions  in  Regard  to  Taking 
or  Damaging  Private  Property  for  Public  Use — ^Before 
proceeding  to  fully  consider  this  matter,  it  would  be  well 
to  call  the  attention  of  the  reader  to  the  difference  between 
the  constitution  of  1848  and  the  constitution  of  1870  in 
this  regard. 

In  the  constitution  of  1848  it  is  provided:  **Nor  shall 
any  man  *s  property  be  taken  or  applied  to  public  use  with- 
out the  consent  of  his  representatives  in  the  General  As- 
sembly, nor  without  just  compensation  being  made  to  him. '  *  * 

The  constitution  of  1870  is :  *  *  Private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensa- 
tion.''« 

The  material  differences  between  these  two  constitutions 
is  very  fully  and  ably  considered  in  the  case  of  Rigney  v. 
Chicago,  102  HI.  64.  After  a  very  careful  review  of  the 
authorities  in  this  and  other  states,  it  is  said  by  the  court : 

'*  Whatever  may  be  the  rule  in  other  states,  it  clearly 
appears  from  this  review  of  the  cases  that  previous  to, 
and  at  the  time  of  the  adoption  of,  the  present  constitu- 
tion, it  was  the  settled  doctrine  of  this  court  that  any  actual 
physical  injury  to  private  property,  by  reason  of  the  erec- 
tion, construction  or  operation  of  a  public  improvement 
in  or  along  a  public  street  or  highway,  where  its  public  use 
or  enjoyment  was  materially  interrupted,  or  its  value  sub- 
stantially impaired,  was  regarded  as  a  taking  of  private 
property,  within  the  meaning  of  the  constitution,  and  ac- 
tions for  such  injuries  were  uniformly  sustained. 

*  *  This  construction  making  an  actual  physical  inversion  of 
the  property  affected,  the  test  in  every  case,  excluded  from 
the  benefits  of  the  constitution  many  cases  of  great  hardship, 
for  it  often  happened  that  while  there  was  no  actual  physical 
injury  to  the  property,  yet  the  approaches  to  it  were  so  cut 
off  and  destroyed  as  to  leave  it  almost  valueless.  Under  this 
condition  of  affairs  the  f ramers  of  the  present  constitution, 

l~Sec.  2,  Art.  XIII,  Con.  1848.  2— Sec.  13,  Art.  11,  Con.  1870. 
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doubtless  with  a  view  of  giving  greater  security  to  pri- 
vate rights  by  affording  relief  in  such  cases  of  hardship 
where  it  had  been  before  denied,  declared  therein  that 

*  private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation. '    The  addition  of  the  words 

*  or  damaged,'  can  hardly  be  regarded  as  accidental,  or  as 
having  been  used  without  any  definite  purpose.  On  the 
contrary,  we  regard  them  as  significant,  and  expressive  of 
a  deliberate  purpose  to  change  the  organic  law  of  the  State. 
Nor  were  they  used  to  conserve  existing  rights,  but  on  the 
contrary,  in  our  judgment,  they  declared  a  new  rule  of  civil 
conduct,  from  which  springs  new  rights  which  did  not  exist 
under  the  constitution  of  1848.  As  we  have  already  seen, 
the  provisions  of  that  constitution  extended  to  all  cases 
where  the  injury  to  property  was  direct  and  physiccA,  as 
well  as  where  there  was  an  actual  appropriation  and  tak- 
ing. •  The  rights  of  the  people,  therefore,  under  the  old 
constitution,  were  conserved  just  as  much  in  one  of  these 
two  classes  of  cases  as  in  the  other,  and  were  fully  pro- 
tected in  both,  and  to  say  that  the  words  *  or  damaged '  were 
added  to  the  new  constitution  for  the  purpose  of  conserv- 
ing rights  pertaining  to  either  class,  is  equivalent  to  saying 
that  these  words  were  added  to  effect  a  purpose  that  was 
fully  accomplished  under  the  old  constitution  without  them 
— ^in  other  words,  is  equivalent  to  saying  that  their  inser- 
tion in  the  new  constitution  was  simply  superfluous.  There 
seems  to  be  no  escape  from  this  conclusion,  for  the  provi- 
sions in  both  constitutions  are  in  effect  the  same,  with  the 
exception  of  the  additional  words  in  question.  The  posi- 
tion of  the  appellee  that  the  new  constitution  was  simply 
intended  to  conserve  existing  rights,  and  that  therefore 
there  can  be  no  recovery  in  any  case  except  where  there 
has  been  an  actual  appropriation  of,  or  physical  injury  to, 
the  plaintiff's  property,  is  founded  in  part  upon  certain 
expressions  to  be  found  in  some  of  the  cases  which  have 
arisen  since  the  adoption  of  the  new  constitution,  which 
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seem  to  recognize  as  still  existing  the  old  test  that  the 
injury  must  be  direct  and  physical,  where  there  has  been 
no  actual  appropriation  or  taking  of  the  property.  It  is 
hardly  necessary  to  observe  that  what  is  said  in  any  case 
upon  a  matter  not  necessarily  involved  in  the  decision,  is 
not  to  be  regarded  as  authoritative  or  binding.  Such  ex- 
pressions can  only  be  regarded  as  indicating  the  views  of 
the  members  of  the  court,  and  particularly  that  of  the 
writer  of  the  opinion,  upon  a  matter  which  the  court  is  not 
required  to,  and  consequently  cannot,  judicially  determine, 
and  hence,  while  they  are  entitled  to  respectful  considera- 
tion, they  are  never  accepted  as  authoritative.  An  exam- 
ination of  the  cases,  it  is  believed,  will  clearly  show  that 
no  express  decision  to  that  effect  has  ever  been  made,  and 
even  if  such  a  case  could  be  found,  it  must  have  been  with- 
out due  consideration,  and  should  not  be  followed,  for  to 
recognize  such  a  rule  would,  in  effect,  as  we  have  already 
shown,  be  to  render  inoperative  a  plain  provision  of  the 

constitution. 

•  •  •  •  • 

*' Under  the  constitution  of  1848,  it  was  essential  to  a 
right  to  recovery,  as  we  have  already  seen,  that  there 
should  be  a  direct  physical  injury  to  the  corpus  or  subject 
of  the  property,  such  as  overflowing  it,  casting  sparks  or 
cinders  upon  it,  and  the  like;  but  under  the  present  con- 
stitution it  is  suflScient  if  there  is  a  direct  physical  obstruc- 
tion or  injury  to  the  right  of  user  or  enjoyment  by  which 
the  owner  sustains  some  special  pecuniary  damage  in  ex- 
cess of  that  sustained  by  the  public  generally,  which,  by 
the  common  law,  would,  in  the  absence  of  any  constitutional 
or  statutory  provision,  give  a  right  of  action.    •     •     * 

*  *  The  question  then  recurs,  what  additional  class  of  cases 
did  the  framers  of  the  new  constitution  intend  to  provide 
for  which  were  not  embraced  in  the  old  I  While  it  is  clear 
that  the  present  constitution  was  intended  to  afford  redress 
in  a  certain  class  of  cases  for  which  there  was  no  remedy 
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under  the  old  constitution,  yet  we  think  it  is  equally  dear 
that  it  was  not  intended  to  reach  every  possible  injury 
which  might  be  occasioned  by  a  public  improvement.  There 
are  certain  injuries  which  are  necessarily  incident  to  the 
ownership  of  property  in  towns  and  cities  which  directly 
impair  the  value  of  private  property,  for  which  the  law 
does  not,  and  never  has,  afforded  relief.  For  instance,  the 
building  of  a  jail,  police  station  or  the  like,  will  generally 
cause  a  direct  depreciation  in  the  value  of  neighboring 
property,  yet  that  is  a  clear  case  of  damnum  absque  injuria. 
So  an  obstruction  of  a  public  street — if  it  does  not  prac- 
tically affect  the  use  or  enjoyment  of  neighboring  property, 
and  thereby  impair  its  value,  no  action  will  lie.  In  all  cases 
to  warrant  a  recovery  it  must  appear  that  there  has  been 
some  physical  disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection  with  his  prop- 
erty, which  gives  it  an  additional  value,  and  that  by  reason 
of  such  disturbance  he  has  sustained  a  special  damage  with 
respect  to  his  property  in  excess  of  that  sustained  by  the 
public  genc'rally.  In  the  absence  of  any  statutory  or  con- 
stitutional provision  on  the  subject,  the  common  law,  af- 
forded redress  in  all  such  cases,  and  we  have  no  doubt  it 
was  the  intention  of  the  framers  of  the  present  constitution 
to  require  compensation  to  be  made  in  all  cases  where,  but 
for  some  legislative  enactment,  an  action  would  lie  at  com- 
mon law. ' '  • 

§1882.  Property  Defined — Before  proceeding  to  fully 
consider  the  question  of  damages  to  property  it  would  be 
well  to  have  a  clear  view  of  the  legal  meaning  of  the  term 
*' property.  ^^ 

It  is  said :  * '  It  is  conceded  that  some  little  confusion 
exists  with  respect  to  the  use  of  the  expression,  *  physical 
injury,'  in  connection  with  the  term  property;  but  it  is  be- 
lieved this  arises  mainly  from  the  ambiguous  character  of 
the  latter  term,  and  doubtless  all  the  apparent  conflicting 

3— Eigney  v.  Chicago,  102   HI.  64. 
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expressions  to  be  found  in  the  opinions  of  this  court  upon 
this  subject  may  be  harmonized  upon  the  theory  that  the 
term  property,  in  that  connection,  is  used  in  different 
senses.  Property,  in  its  appropriate  sense,  means  that 
dominion  or  indefinite  right  of  user  and  disposition  which 
one  may  lawfully  exercise  over  particular  things  or  sub- 
jects, and  generally  to  the  exclusion  of  all  others,  and  doubt- 
less this  is  substantially  the  sense  in  which  it  is  used  in  the 
constitution ;  yet  the  term  is  often  used  to  indicate  the  res, 
or  subject  of  the  property,  rather  than  the  property  itself, 
and  it  is  evidently  used  in  this  sense  in  connection  with  the 
expression  physical  injury,  while  at  other  times  it  is  prob- 
ably used  in  the  more  appropriate  sense,  as  above  men- 
tioned. The  meaning,  therefore,  of  the  expression  *  physical 
injury,'  when  used  in  connection  with  the  term  property, 
would  in  any  case  depend  upon  whether  the  term  property 
was  used  in  the  one  sense  or  the  other.  To  illustrate :  *  If 
the  lot  and  buildings  of  the  plaintiff  (in  the  Rigney  case) 
are  to  be  regarded  as  property,  and  not  merely  as  the  sub- 
jects of  property,  as  strictly  speaking  they  are,  then  there 
has  clearly  been  no  physical  injury  to  it ;  but  if  by  property 
is  meant  the  right  of  user,  enjoyment  and  disposition  of  the 
lot  and  buildings,  then  it  is  evident  that  there  has  been  a 
direct  physical  interference  with  the  appellant's  property, 
and  when  considered  from  this  aspect,  it  may  appropriately 
be  said  the  injury  to  the  property  is  direct  and  physical/  '*  * 

While  the  use  of  a  thing  is  strictly  speaking  ** property,'* 
yet  the  res — that  is,  the  thing  itself — is  frequently  recog- 
nized in  the  law  as  property.  To  illustrate,  if  a  man  steals 
a  watch  he  is  indicted  and  prosecuted  for  stealing  the 
** property"  of  the  owner. 

§  1883.  Greneral  Rule  Applicable  to  the  Recovery  of  Dam- 
ages to  Private  Property  by  Public  Improvements — ^It  is 
exceedingly  diflScult  to  formulate,  under  the  authorities,  a 
general  rule  applicable  to  the  recovery  of  damages  to  pri- 

4— Bigney  v.  Chicago,  102  HI.  64. 
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vate  property  by  local  improvements.  It  is  stated  that  if 
the  closings  vacating  or  obstructing  a  street  or  highway  by 
a  municipal  authority  damages  private  property  the  munici- 
pality is  liable  for  the  same  to  the  owner,  of  the  property, 
and  if  the  damages  are  not  determined  before  the  closing, 
vacating  or  obstructing  the  street  the  owner  may  at  any 
time,  within  the  statutes  of  limitation,  sue  and  recover  for 
the  same,  provided  the  injury  to  him  is  special,  or  are  dif- 
ferent in  kind  from  those  affecting  the  general  public' 

After  an  extended  review  of  a  number  of  leading  cases 
the  court  states  the  rule  as  follows : 

First,  for  any  act  obstructing  a  common  and  public  right 
no  private  action  will  lie  for  damages  of  the.  same  kind  as 
those  sustained  by  the  general  public,  although  in  a  much 
greater  degree  than  any  other  person. 

Second,  an  action  will  lie  for  peculiar  damages  of  a 
different  kind,  though  even  in  the  smallest  degree. 

Third,  the  damages,  if  really  peculiar,  need  not  always 
be  direct  and  immediate,  like  the  loss  of  a  horse,  but  may 
be  remote  and  consequential,  as  in  other  cases  of  tort. 

Fourth,  the  fact  that  many  others  sustain  an  injury  of 
exactly  the  like  kind,  is  not  a  bar  to  an  individual  action 
in  many  cases  of  public  nuisances.^ 

In  the  case  of  Aldrich  v.  Metropolitan  West  Side  Ele- 
vated Railway  Co.,  195  111.  456,  quite  an  extended  review  of 
the  cases  on  this  subject,  both  in  this  State  and  other  States 
and  in  England  is  given,  and  in  the  latter  part  of  the  opin- 
ion it  is  stated:  **In  all  cases,  to  warrant  a  recovery  it 
must  appear  that  there  has  been  a  direct  physical  disturb- 
ance of  a  right,  either  public  or  private,  which  the  plaintiff 
enjoys  in  connection  with  his  property,  and  which  gives 
it  an  additional  value,  and  that  by  reason  of  such  dis- 
turbance he  has  sustained  a  special  damage  with  respect 

5 — ^Lockwood   &   Strickland  Co.   ▼.  6 — Chicago  v.  Burekj,  158  HL  103. 

Cliicago,    279    HL    445;    Parker    ▼. 
Catholic  Bishop,  146  m.  150. 
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to  his  property  in  excess  of  that  sustained  by  the  public 
generally. 

**In  the  absence  of  any  statutory  or  constitutional  pro- 
vision on  the  subject,  the  common  law  afforded  redress  in 
all  such  cases,  and  we  have  no  doubt  that  it  was  the  inten- 
tion of  the  framers  of  the  present  constitution  to  require 
compensation  to  be  made  in  all  cases  where,  but  for  some 
legislative  enactment,  an  action  would  lie  at  common  law.  * ' 

One  of  the  elements  of  damage  distinctly  recognized  by 
the  cases  is  the  physical  obstruction  of  the  right  and  means 
of  access  to  the  plaintiff  ^s  premises.  Eigney  v.  Chicago, 
102  111.  64. 

It  is  said  that  the  Bigney  case,  ever  since  its  decision, 
has  been  regarded  as  laying  down  the  proper  rule  on  the 
subject.'' 

§  1884.  Cases  niustrative  of  the  Bole— Having  now  given 
attention  to  these  preliminary  questions,  it  is  proper  to 
turn  to  the  cases  where  the  subject  has  been  considered 
by  the  courts;  they  naturally  divide  themselves  into  two 
classes,  which  may  be  termed  affirmative  and  negative — 
that  is,  those  which  hold  that  an  action  can  be  maintained, 
and  those  wherein  it  is  held  that  an  action  cannot  be  main- 
tained. 

One  of  the  first  and  early  cases,  and  a  leading  case,  is 
that  of  Eigney  v.  Chicago,  102  HI.  64.  The  action  was 
instituted  by  the  appellant  against  the  appellee,  for  the 
purpose  of  recovering  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  construction  by  the 
city  of  a  viaduct  or  bridge  along  Halsted  street  and  across 
Kinzie  street  at  their  intersection,  some  220  feet  west  of  the 
plaintiff  ^s  premises.  There  was  a  trial  on  the  merits,  be- 
fore a  court  and  jury,  resulting  in  a  verdict  and  judgment 
for  the  defendant,  which  judgment,  on  appeal  was  affirmed 
by  the  Appellate  Court,  and  an  appeal  taken  therefrom  to 
the  Supreme  Court. 

7 — Aldrich  v.  Metrox>olitan,  W.  S. 
B.  By.  Co.,  195  IlL  456. 
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The  facts  in  the  case  were  these:  The  appellant  (Rig- 
ney)  was  the  owner  of  a  lot  fronting  on  Kinzie  street,  25 
feet  front  by  100  feet  in  depth,  on  the  front  part  of  which 
was  a  two-story  frame  dwelling,  and  also  another  in  the 
rear  of  it,  and  that  he  had,  by  himself  and  tenants,  been  in 
the  actual  occupancy  of  the  premises  ever  since  1872;  that 
the  defendant  constructed  a  viaduct  (on  Halsted  street)  in 
1874,  which  cut  off  all  communication  with  Halsted  street, 
by  way  of  Kinzie  street,  except  by  means  of  a  pair  of  stairs 
at  the  intersection  of  the  streets;  that  Halsted  street  is 
one  of  the  main  thoroughfares  of  Chicago,  upon  which 
was  operated  a  line  of  street  cars,  affording  communica- 
tion to  all  parts  of  the  city;  that  the  rental  value  of  the 
premises  not  occupied  by  the  plaintiff  was,  by  reason  of  the 
obstruction,  reduced  from  $60  per  month  to  $23,  and  the 
property  itself,  which  was  worth,  before  the  obstruction 
$5,000,  was  for  the  same  cause  reduced  two-thirds  in  value. 

It  was  not  claimed  or  pretended  that  the  plaintiff's  posses- 
sion had  been  disturbed,  or  that  any  direct  physical  injury 
had  been  done  to  his  premises,  by  reason  of  the  obstruction 
in  question.  The  gravamen  of  the  plaintiff's  complaint  is, 
that  the  defendant  in  cutting  off  his  communication  with 
Halsted  street  by  way  of  Kinzie  street,  had  deprived  him 
of  a  public  right  which  he  had  enjoyed  in  connection  with 
his  premises,  and  thereby  inflicted  upon  him  an  injury  in 
excess  of  that  shared  by  him  with  the  public  generally,  and 
it  is  for  this  excess  that  he  sought  to  recover,  and  nothing 
more. 

At  the  close  of  the  evidence  the  plaintiff  asked  the  court 
to  give  the  jury  the  following  instruction : 

**The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiff  is  the  owner  of  the  property  de- 
scribed in  the  declaration  in  this  case,  and  that  he  has  been 
such  owner  since  the  year  1872 ;  that  his  property  is  located 
with  respect  to  Kinzie  and  Halsted  streets,  as  described  in 
the  declaration ;  that  the  defendant,  the  city  of  Chicago,  in 
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the  year  1874,  constmcted  a  viaduct  or  bridge  on  Halsted 
street,  near  Kinzie  street,  and  thereby  cut  off  and  prevented 
access  to  said  Halsted  street  from  the  plaintiff 's  premises 
over  and  along  Kinzie  street  except  by  means  of  a  pair  of 
stairs,  and  the  plaintiff's  said  premises  were  permanently 
damaged  and  depreciated  in  value  by  means  of  being  de- 
prived of  such  access,  and  that  they  should  find  the  defen- 
dant guilty,  and  assess  the  plaintiff's  damages  at  such  sum 
as  they  shall  believe  from  the  evidence  his  said  premises 
have  been  depreciated  by  the  aforesaid  cause. ' ' 

This  instruction  was  refused  by  the  court,  but  the  follow- 
ing instruction  was  given  for  the  defendant : 

^'The  jury  are  instructed,  that,  it  being  admitted  that 
the  fee  simple  title  to  the  street  in  question  was  in  the  city, 
and  the  plaintiff  having  failed  to  prove  any  actionable 
injury,  they  should  find  the  defendant  not  guilty." 

The  law  applicable  to  these  facts  and  instructions  is  fully 
stated  by  the  court,  and  is  hereinbefore  shown,  so  that  it 
will  not  be  necessary  to  repeat  them  here. 

Another  leading  case  is  that  of  Chicago  v.  Burcky,  158 
111.  103.  It  was  an  action  brought  by  Burcky  to  recover 
damages  sustained  by  her  to  a  tract  of  land  fronting  east 
on  State  street  337  feet  and  south  on  61st  street  558  feet, 
caused  by  the  vacation  of  a  portion  of  61st  street. 

West  of  the  plaintiff's  property  were  several  railroad 
tracks  belonging  to  several  railroad  companies  which 
crossed  61st  street  at  right  angles.  Just  south  of  61st  street 
the  railroad  companies  owned  a  large  tract  of  land  which 
was  used  by  them  for  switching  tracks,  and  other  usual 
railroad  business,  and  was  covered  with  railroad  tracks. 
The  municipal  authorities  and  the  railroad  companies  con- 
sidered the  crossing  at  61st  street  as  dangerous,  and  an 
ordinance  was  passed  authorizing  the  making  of  a  contract 
with  the  railroad  companies  whereby  the  companies  were 
to  erect  on  a  strip  of  land  25  feet  wide  belonging  to  them, 
and  adjoining  the  south  line  of  61st  street,  a  viaduct,  ex- 
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tending  from  a  point  170  feet  east  of  the  east  line  of  Went- 
worth  avenue  to  a  point  210  feet  west  of  the  west  line  of 
State  street^  the  municipal  authorities  to  build  the  ap- 
proaches thereto  from  Wentworth  avenue  and  State  street 
When  completed  the  viaduct  and  the  approaches  to  become 
a  public  highway.  When  the  companies  completed  the 
building  of  the  viaduct  the  municipal  authorities,  by  proper 
ordinance,  were  to  vacate  that  part  of  61st  street  at  the 
railroad  tracks,  commencing  139  feet  east  of  the  east  line 
of  LaSalle  street  and  running  to  a  point  198  feet  further 
east  and  to  the  west  line  of  the  plaintiff's  property.  The 
viaduct  was  duly  built,  and  the  198  feet  of  61st  street  was 
vacated. 

At  the  trial,  after  the  evidence  was  all  introduced  the 
defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: 

^'The  jury  are  instructed,  that,  it  being  admitted  that 
the  fee  simple  title  to  the  street  in  question  was  in  the 
city,  and  it  appearing  from  the  evidence  that  the  property 
claimed  to  be  damaged  does  not  abut  upon  that  portion  of 
61st  street  that  was  vacated,  but  is  situated  in  another 
block  which  is  east  of  the  block  in  which  the  portion  of  61st 
street  was  vacated,  the  plaintiff  has  failed  to  prove  any 
actual  injury  on  account  of  the  said  vacation  of  61st  street, 
and  all  evidence  of  any  damage  done  to  the  plaintiff's 
property  by  reason  of  said  vacation  is  not  to  be  considered 
by  the  jury  in  arriving  at  a  verdict  in  this  case." 

This  instruction  was  refused  and  the  decision  is  relied 
upon  as  error. 

In  the  opinion  of  the  court  it  is  said:  **The  viaduct  and 
its  approaches,  constructed  on  the  south  line  of  61st  street, 
were  about  one-quarter  of  a  mile  long,  and  extended  from 
Wentworth  avenue  to  State  street.  The  construction  of  the 
viaduct  opposite  to  the  plaintiff's  land  prevented  the  lay- 
ing out  of  any  streets  south  and  stopped  all  travel  in  that 
direction,  while  the  vacation  of  that  portion  of  61st  street 
crossed  by  the  railroad  tracks  stopped  all  travel  west,  so 
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that  the  property  of  the  plaintiff  abutting  on  61st  street 
was  shut  in,  and  all  access  shut  off  from  the  south  and  from 
the  west.  By  the  construction  of  the  viaduct  south  of  the 
plaintiff's  property  and  by  closing  the  street  west  of  the 
property,  and  thus  stopping  all  communication  south  or 
west,  it  is  plain  that  the  plaintiff's  property  was  seriously 
damaged. ' ' 

But  it  is  contended  that  the  damages  she  has  sustained 
are  not  special  in  their  character,  and  are  of  the  same  kind 
as  those  sustained  by  the  general  public,  and  upon  this 
ground  no  recovery  can  be  had.  The  court  then  proceeds 
to  review  a  large  number  of  authorities,  where  the  distinc- 
tion between  special  damages  sustained  by  a  private  in- 
dividual and  those  sustained  by  the  general  public  are  con- 
sidered, and  states  the  rule  governing  such  cases  as  above 
set  forth,  and  proceeds  as  follows:  "In  this  case  we  think 
the  plaintiff  was  entitled  to  recover.  Her  property  fronted 
on  61st  street.  It  extended  west  to  and  connected  with 
that  part  of  the  street  which  was  vacated.  By  the  vaca- 
tion of  the  street  and  the  erection  of  the  viaduct,  her  prop- 
erty extending  from  the  railroad  tracks  east  to  State  street 
was  shut  in,  and  all  access  from  the  south  and  west  shut 
off.  What  was  originally  a  thoroughfare  along  the  en- 
tire line  of  the  plaintiff's  property  fronting  on  61st  street 
was  by  the  action  of  the  town  turned  into  a  blind  court. 
No  other  property  was  damaged  or  affected  in  the  same 
way,  except  a  small  tract  lying  between  Wentworth  avenue 
and  the  railroad  tracks.  The  property  of  the  general  pub- 
lic was  not  affected  like  the  plaintiff's,  nor  was  the  dam- 
age sustained  by  the  public  of  the  same  kind.  Before  the 
action  taken  by  the  town,  plaintiff's  property,  fronting  on 
61st  street,  was  so  situated  that  it  was  available  as  lots  for 
business  purposes,  but  after  the  action  of  the  town  it  was 
rendered  useless  for  that  purpose."  And  the  judgment  of 
the  trial  court  was  sustained.* 

8— Chieago  ▼.  Bnzeky,  158  HL  103. 
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In  the  case  of  Chicago  v.  Jackson,  196  111.  496,  the  plain- 
tiff alleged  in  his  declaration  that  his  property  fronted  on 
West  40th  street  and  that  prior  to  the  acts  complained  of 
there  was  direct  and  convenient  access  to  the  same  from 
the  street,  as  well  as  egress  therefrom  for  persons  and 
vehicles.  He  averred  in  his  declaration  that  regardless  of 
the  rights  of  the  plaintiff  the  defendant  wrongfully  exca- 
vated the  said  street  in  front  of  his  premises,  and  con- 
structed thereon  a  subway  of  great  depth  below  the  grade 
of  the  street,  as  it  existed  prior  thereto,  and  charged  that 
by  means  thereof  the  free  and  convenient  access  to  his 
premises  and  free  communication  between  his  premises 
and  the  street  had  been  entirely  destroyed  and  cut  off,  and 
the  premises  rendered  unfit  for  the  use  to  which  they  were 
best  adapted  and  for  which  they  were  most  valuable,  and 
the  reasonable  enjoyment  and  use  of  the  same  seriously 
interfered  with,  by  means  of  which  his  rights  in  the  prem- 
ises had  been  violated;  that  the  excavation  and  subway 
were  without  his  consent  and  without  making  any  compen- 
sation to  him  for  his  damages,  and  without  any  proceeding 
to  ascertain  such  damages,  as  provided  by  law,  and  that 
the  defendant  has  refused  and  still  refuses  to  make  such 
compensation. 

The  city  filed  a  plea  of  not  guilty,  upon  which  issue  was 
joined  and  the  case  tried  by  a  jury.  At  the  close  of  all  the 
evidence  the  city  asked  the  court  to  instruct  the  jury  to 
find  for  the  defendant,  but  this  was  denied  and  an  excep- 
tion taken.  The  jury  were  instructed  that  *^if  they  believed 
from  the  evidence  that  the  plaintiff's  property  was  de- 
preciated in  its  fair  market  value  by  the  change  of  grade 
in  the  street,  over  and  above  any  benefit  conferred  upon 
the  property  by  the  improvement,  taken  as  a  whole,  they 
should  find  the  defendant  guilty  and  assess  the  plaintiff's 
damages  at  such  sum  as  they  believed,  from  the  evidence, 
and  under  the  instructions  of  the  court,  such  property  had 
been  depreciated  in  its  fair  cash  market  value  by  reason 
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of  such  change  of  grade/'  To  the  giving  of  such  instruc- 
tion the  defendant  duly  excepted.  A  verdict  was  rendered 
in  favor  of  the  plaintiff  and  his  damages  fixed  at  $2,000, 
upon  which  the  court  entered  judgment. 

It  appeared  by  an  ordinance  of  the  city  introduced  in  evi- 
dence by  the  defendant  that  the  Chicago  and  Northwestern 
Railroad  Company  was  required  to  elevate  the  plane  of  its 
road  and  tracks  across  this  and  other  streets  so  as  to  obviate 
the  grade  crossings,  that  the  company  having  at  the  time 
its  railroad  tracks  across  the  street  on  the  same  level.  The 
ordinance  fully  described  the  nature,  character  and  loca- 
tion of  the  proposed  improvement. 

The  improvement  on  the  plaintiff's  premises  was  a  two- 
story  brick  building,  the  first  story  being  occupied  as  a 
saloon  and  the  second  story  for  roomers.  The  first  floor, 
prior  to  the  excavation,  was  nearly  on  a  level  with  the 
street.  In  making  the  subway  the  railroad  company  cut 
down  the  street  in  front  of  the  building,  so  that  the  side- 
walk is  four  feet  above  the  roadway  and  the  floor  of  the 
building  four  feet  above  the  sidewalk,  making  the  floor 
eight  feet  above  the  grade  of  the  street  and  requiring  seven 
steps  in  the  sidewalk  at  the  northwest  comer  of  the  plain- 
tiff's building  and  seven  steps  from  the  sidewalk  in  order 
to  reach  the  first  floor  of  the  house.  It  was  not  denied  that 
the  property  was  damaged  in  the  manner  alleged. 

The  theory  of  the  plaintiff's  case  was,  that  the  city  hav- 
ing thus  changed  the  grade  of  the  street,  or  caused  the 
same  to  be  done,  so  as  to  damage  his  property,  he  is  en- 
titled to  recover  under  that  provision  of  the  constitution 
which  provides  ^  *  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation. ' '  The  city 
insisted  that  there  could  be  no  recovery  for  the  reason  that 
private  property  had  not  been  taken  for  public  use,  but 
whatever  injury  had  been  done  to  the  plaintiff's  property 
was  the  result  of  the  legitimate  exercise  of  the  police  power 
of  the  State  and  the  damages  were  damnv/m  absque  injuria. 
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Therefore  it  was  insisted  that  there  was  error  in  the  trial 
court  in  refusing  the  peremptory  instruction  to  find  for  the 
defendant  and  the  giving  of  the  instruction  on  the  part  of 
the  plaintiff. 

It  is  said  by  the  court :  *  *  The  question  in  this  form  is  a 
new  one  in  this  State,  and  so  far  as  we  have  been  able  to 
ascertain,  has  never  been  decided  by  any  court.  It  is  a 
question  of  the  first  importance  both  to  the  city  and  prop- 
erty holders  upon  streets  upon  which  the  railroads  of  the 
city  must  be  elevated,  in  the  interests  of  the  public  safety 
to  life  and  property.'* 

It  would  seem  from  an  examination  of  the  ordinance 
that  the  improvement  was  made  rather  by  the  agreement 
of  the  parties  than  by  the  order  or  command  of  the  city, 
and  that  both  parties  understood  and  contemplated  damage 
to  private  parties  as  a  result  of  the  work.  It  was,  however, 
conceded  by  all  parties  that  the  municipality  had  a  right, 
in  the  legal  exercise  of  its  police  power  within  reasonable 
limits  to  require  the  railroad  company  to  elevate  its  tracks 
so  as  to  avoid  the  grade  crossing  upon  the  street,  and  thus 
protect  the  lives  and  property  of  the  citizens. 

In  regard  to  the  police  power  of  the  municipality,  and 
its  application  to  the  facts  in  this  case,  the  court  says : 

*  ^  It  is  well  settled  that  every  corporation  and  citizen  holds 
its  or  his  property  subject  to  the  proper  exercise  of  this 
power,  either  by  the  State  legislature  directly,  or  by  cor- 
porations to  which  the  legislature  has  delegated  it.  Laws 
and  ordinances  relating  to  the  comfort,  health,  convenience, 
good  order  and  general  welfare  of  the  inhabitants  are  com- 
prehensively styled  police  laws  and  regulations;  and  it  is 
well  settled  that  laws  and  regulations  of  this  character, 
though  they  may  destroy  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision  is  made  for 
such  disturbance.  They  do  not  appropriate  private  prop- 
erty to  a  public  use,  but  simply  regulate  its  use  and  enjoy- 
ment by  the  owner.    If  he  suffers  injury  it  is  either  dam- 
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num  dbsqy^  injuria,  or,  in  the  theory  of  the  law,  he  is  com- 
pensated for  it  by  sharing  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to  secure.  The 
maxim  of  the  law  is,  ^salv^  popvli  est  suprema  lex' — the 
safety  of  the  people  is  the  supreme  object  of  the  law.  It 
is  not  a  taking  of  private  property  for  public  use,  but  a 
restraint  upon  the  wrongful  use  of  the  property  by  the 
owner,  in  violation  of  the  rule,  sic  utere  tuo  ut  aliemi/m 
non  loedes. 

**The  cases  in  which  the  right  to  exercise  the  power  has 
usually  arisen,  are  cases  in  which  the  State  or  some  mu- 
nicipal corporation,  to  which  the  power  has  been  delegated, 
has  asserted  the  power,  and  the  party  defending. in  such 
cases  has  been  the  one  against  whose  conduct  or  property 
the  power  was  sought  to  be  enforced. 

**  While  the  limit  of  the  power  cannot  be  accurately  de- 
fined and  the  courts  have  not  been  willing  definitely  to  cir- 
cumscribe it,  still  courts  have  generally  found  no  great 
difficulty  in  determining  whether  or  not  it  has  been  legally 
and  reasonably  exercised  in  a  given  case. 

**It  seems  to  be  thought  by  the  counsel  for  the  city  that 
inasmuch  as  the  railroad  company  has  been  lawfully  com- 
pelled to  abandon  its  tracks  on  the  street  and  so  elevate 
them  as  to  overcome  the  grade  crossing,  at  great  loss  and 
expense  to  it,  without  compensation,  neither  should  the 
plaintiff,  who  has  suffered  loss  on  account  of  the  construc- 
tion of  the  same  work,  be  allowed  to  recover  damages  there- 
for. The  position,  upon  first  impressions,  seems  plausible, 
but  when  carefully  considered  it  is  clearly  untenable.  The 
relations  of  the  parties  to  the  city  are  entirely  different. 
That  which  called  for  the  exerdse  of  the  police  power  by 
the  municipality  was  the  operation  of  the  railroad  in  run- 
ning its  trains  across  the  street.  Neither  the  location  nor 
the  use  of  the  plaintiff  ^s  property  endangered  the  public 
health  or  safety,  and  it  must  be  admitted  that  if  the  city 
had  attempted  to  interfere  with  that  property  by  obstruct- 
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ing  his  access  hereto  under  any  claim  of  a  police  regula- 
tion^  it  would  have  been  a  flagrant  abuse  of  the  police 
power  and  no  defense  whatever  to  an  action  for  the  result- 
ing damages.  The  plaintiff  bears  no  relation  to  the  rail- 
road company.  He  had  nothing  to  do  with  the  operation 
of  the  road.  He  makes  no  claim  in  his  declaration  on  ac- 
count of  the  elevation  of  the  tracks.  His  cause  of  action 
is  against  the  city  for  changing  the  grade  of  the  street  so 
as  to  damage  his  property.  Police  power  is  very  broad  and 
comprehensive,  and  is  exercised  to  promote  health,  comfort, 
safety  and  welfare  of  society,  but  there  is  no  particular 
magic  or  potency  in  the  term.  Rights  of  property  cannot 
be  invaded  under  the  guise  of  the  police  power.  All  em- 
bracing and  penetrating  as  the  police  power  of  the  State  is, 
and  of  necessity  must  be,  it  is  nevertheless  subject,  like  all 
other  legislative  power,  to  the  paramount  authority  of  the 
State  and  Federal  constitution.  A  right  conferred  or  pro- 
tected by  the  constitution  cannot  be  overthrown  or  impaired 
by  any  authority  derived  by  the  police  power.  It  is  un- 
doubtedly true  that  the  State,  through  the  legislature,  has 
the  right  to  determine  what  shall  be  a  reasonable  exercise 
of  the  power,  and  so  the  municipal  corporation,  through  its 
delegated  power,  may  do  so,  but  it  cannot  arbitrarily  at- 
tribute the  doing  of  a  thing  to  the  police  power  whether  rea- 
sonably done  or  not.  It  is  a  question  finally  for  the  courts 
to  determine  whether  or  not  an  act  is  within  the  police 
power.  There  is  a  limit  beyond  which  it  cannot  go  and 
within  which  it  will  be  confined  by  the  judicial  power  of 
the  State.'' 

**We  think  the  trial  court  properly  refused  to  take  the 
case  from  the  jury  and  committed  no  error  in  giving  said 
instruction. ' '  • 

Annie  Clifford  commenced  an  action  against  the  Village 
of  Winnetka  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  closing  of  Maple  street  in  said  vil- 

9— Chicago  v.  Jackson,  196  HI.  496. 
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lage,  across  the  right  of  way  of  the  Chicago  &  Northwestern 
Eailroad.  The  case  was  tried  and  verdict  and  judgment 
rendered  in  favor  of  the  plaintiff,  from  which  an  appeal 
was  taken  to  the  Appellate  Court,  where  the  judgment  was 
affirmed  and  the  case  taken  to  the  Supreme  Court  by  writ 
of  error. 

The  plaintiff  was  the  owner  of  that  part  of  the  block 
lying  south  of  the  railroad  right  of  way. 

Maple  street  was  an  old  country  road  running  through 
the  village  and  crosses  the  right  of  way  near  the  southwest 
comer  of  the  block.  Willow  street  on  the  south  also  crossed 
the  right  of  way  near  this  comer  of  the  block.  Near  where 
the  right  of  way  crossed  the  west  line  of  the  block  stood  a 
brick  store  belonging  to  the  plaintiff,  and  on  Willow  street 
there  was  a  frame  dwelling  house  on  the  lot.  There  was  a 
good  well  on  the  lot  and  the  water  mains  on  Maple  street. 
The  village  entered  into  an  agreement  with  the  railroad 
company  by  which  the  village  agreed  to  close  Maple  street 
across  the  right  of  way  and  the  company  agreed  to  build  a 
subway  on  Willow  street  under  its  right  of  way.  The  vil- 
lage built  a  fence  across  Maple  street  along  the  right  of 
way.  The  subway  was  constructed  on  Willow  street.  The 
traffic  that  formerly  passed  along  Maple  street  had  to  go 
around  along  other  streets  and  the  rental  value  of  the  store 
building  of  the  plaintiff  was  greatly  depreciated;  the  well 
on  the  premises  was  greatly  damaged  by  the  construction 
of  the  subway  on  Willow  street,  and  the  water  mains  on 
Maple  street  were  shut  off  by  the  village.  Maple  street 
became  a  cul  de  sac,  or  blind  alley  terminating  in  front  of 
the  plaintiff's  premises. 

It  was  contended  by  the  defendant  that  the  damage  sus- 
tained by  the  plaintiff  by  the  closing  of  Maple  street  was  in 
no  way  more  than  that  sustained  by  other  persons  in  the 
village  who  might  have  occasion  to  pass  that  way,  and  al- 
though the  closing  of  Maple  street  might  cause  her  greater 
inconvenience,  still  that  fact  would  not  entitle  her  to  re- 
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cover.  The  court  refers  to  the  principle  stated  in  the  Big- 
ney  case  in  regard  to  the  physical  obstruction  to  the  right 
of  user  or  enjoyment  of  property,  and  states:  ** Whenever 
there  is  such  an  injury  to  the  owner's  right  of  access  to 
and  use  and  enjoyment  of  his  property  which  is  not  com- 
mon to  the  public  generally,  he  has  a  right  of  action.  * '  Cit- 
ing a  large  number  of  cases.  Then  states:  **The  closing 
of  Maple  street  across  the  tracks  turned  into  a  blind  court 
directly  in  front  of  the  property  of  the  defendant  in  error, 
whereby  her  property  sustained  an  injury  different  and 
distinct  from  that  sustained  by  the  public.*' 

The  following  instruction  was  asked  by  the  defendant  and 
refused  by  the  court  which  is  assigned  for  error.^  *  *  The  jury 
are  further  instructed  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  has  sustained  special  damages  by 
reason  of  the  vacation  of  Maple  avenue  across  the  tracks 
of  the  railroad  company,  and  if  you  further  believe  that 
the  construction  of  the  subway  on  Willow  street  was  a  di- 
rect pecuniary  benefit  to  the  plaintiff's  property  then  it  is 
your  duty  to  consider  such  benefits,  and  if  you  believe  them 
equal  to  or  in  excess  of  such  damages,  then  your  verdict 
should  be  for  the  defendant." 

In  regard  to  this  instruction  the  court  say:  **Thi8  in- 
struction directed  the  jury  to  consider  the  alleged  pecuniary 
benefit  received  by  the  property  from  the  construction  of  the 
Willow  street  subway,  and  to  set  it  off  against  the  damages 
alleged  to  have  been  received  by  the  closing  of  Maple 
street  across  the  railroad  tracks.  It  ignored  entirely  the 
injury  to  the  well  which  was  specifically  averred  in  two  of 
the  counts  of  the  declaration.  While  it  was  proper  to  di- 
rect the  attention  of  the  jury  to  the  alleged  benefit  accruing 
from  the  construction  of  the  subway,  it  was  not  proper  to 
set  them  off  only  against  a  portion  of  the  damages.  The 
correct  measure  of  damages  was  stated  in  an  instruction 
given  for  the  plaintiff  in  error  to  be  *'the  difference,  as 
shown  by  the  evidence,  between  the  fair  cash  market  value 
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of  the  said  property  before  the  subway  was  constructed  on 
Willow  street  and  before  Maple  street  was  closed,  and  the 
fair  cash  market  value  of  said  property  after  said  subway 
had  been  constructed  on  Willow  street  and  after  said  Maple 
street  had  been  closed  as  a  whole/'  The  judgment  was 
aflSrmed.^* 

The  case  of  Beidler  v.  Sanitary  District  of  Chicago,  211 
111.  628,  is  an  important  one  affecting  various  questions 
involved  in  the  subject  under  consideration,  and  is  of  such 
a  character  as  demands  full  and  careful  consideration  on 
the  various  subjects  of  damages  to  private  property  by 
public  improvements,  riparian  rights,  rights  under  pre- 
scription, measure  of  damages,  and  proper  pleading. 

The  suit  was  brought  by  George  Beidler  and  others,  who 
are  the  owners,  as  tenants  in  common,  of  the  property  men- 
tioned against  the  Sanitary  District,  to  recover  as  damages 
the  amount  expended  by  the  plaintiffs  in  deepening  or  low- 
ering the  canals  afterward  mentioned,  and  repairing  certain 
docks  fronting  on  said  canals  and  the  south  branch  of  the 
Chicago  river,  and  for  permanent  injury  to  said  property 
the  nature  of  which  is  not  specified. 
.  More  than  twenty  years  prior  to  January  17,  1900,  the 
South  Branch  Dock  Company  was  the  owner  of  a  large  tract 
of  land,  divided  into  lots,  in  Green's  South  Branch  Addi- 
tion to  Chicago.  Some  of  these  lots  fronted  on  the  south 
branch  of  the  Chicago  river  which  was  and  is  a  natural 
navigable  water  course  opening  into  Lake  Michigan,  but  a 
large  majority  of  the  lots  lay  north  of  the  lots  fronting  on 
the  river.  The  dock  company  had  excavated  and  con- 
structed a  number  of  large  canals  through  the  property  so 
owned  by  them,  extending  north  from  the  river  several 
hundred  feet  and  connected  therewith,  and  then  so  sub- 
divided the  property  that  each  lot  not  fronting  on  the  river 
would  front  on  one  of  the  canals.    The  canals  opened  upon 

475. 
*  10— Winnetka  v.  Clifford,  201  HI. 
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the  river,  which,  in  turn,  emptied  into  Lake  Michigan.  The 
river  supplied  them  with  sufficient  water  to  keep  their 
depth  at  about  seventeen  feet  at  all  times.  This  was  their 
only  source  of  water  supply.  They  varied  in  length,  the 
longest  extending  back  from  the  river  2,560  feet,  and  were 
wide  enough  to  admit  large  barges,  steamboats,  ships,  and 
other  vessels,  and  such  vessels  passed  to  and  from  points 
within  each  of  said  canals  into  Lake  Michigan  by  means  of 
said  canals  and  river,  and  conveyed  lumber,  goods  and 
merchandise  to  and  from  said  points  by  means  thereof. 
Plaintiff's  premises,  fronting  on  the  canals  and  on  the  river, 
contained  valuable  docks  which  were  used  in  connection  with 
the  loading  and  unloading  of  said  vessels. 

After  constructing  this  system  of  canals  the  dock  com- 
pany conveyed  sixty-six  of  these  lots  to  Jacob  Beidler,  and 
at  the  latter 's  death  the  title  passed  to  the  complainants  by 
descent.  Seven  of  these  lots  fronted  on  the  river.  Each 
of  the  remaining  lots  fronted  on  one  or  the  other  of  these 
canals.  The  lots  are  leased  to  tenants  who  use  them  for 
lumber  yards  and  for  dock  purposes  under  leases  which 
provide  that  the  lessors  shall  at  all  times  keep  a  sufficient 
amount  of  water  in  said  canals  to  furnish  means  of  access 
for  vessels  to  the  premises.  The  lots  fronting  on  the  river 
extended  to  the  center  thereof,  and  those  fronting  on  the 
canals  extended  to  the  middle  of  such  canals. 

The  defendant  drainage  district,  which  is  a  public  cor- 
poration, on  January  17,  1900,  connected  its  drainage  chan- 
nel, constructed  for  sanitary  purposes,  with  said  branch 
of  the  Chicago  river  and  large  quantities  of  water  have  ever 
since  flowed  from  the  river  into  said  channel,  which  dimin- 
ished the  supply  of  water  in  the  river  and  in  each  of  the 
canals,  lowering  the  water  six  feet,  which  made  the  canals 
too  shallow  for  large  vessels  to  enter  the  canal  or  reach  the 
premises  of  the  plaintiflFs  which  fronted  on  the  canals. 
Plaintiffs  were  therefore  compelled  to  excavate  or  deepen 
the  canals  to  the  extent  that  the  water  had  been  lowered 
therein,  which  they  did  at  an  expense  of  $10,000.    The  docks 
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along  the  river  and  the  canals  were  rendered  useless  by  rea- 
son of  the  water  being  lowered  therein  by  the  drainage 
channel,  and  the  plaintiffs  repaired  them  at  a  cost  of  $15,000. 

The  defendant  filed  a  general  demurrer  to  the  declara- 
tion which,  being  sustained,  the  judgment  was  for  the  de- 
fendant.  Plaintiffs  appealed,  claiming  that  there  had  been 
a  taking  of  private  property  without  compensation,  within 
the  meaning  of  section  13  of  article  2  of  the  constitution 
of  the  State;  that  sections  8  and  19  of  the  Drainage  Act 
of  1889,  under  which  appellee  was  created,  gives  them  a 
right  of  action ;  that  they  are  entitled  to  recover  under  their 
common  law  rights  as  riparian  owners  for  a  diversion  of 
the  water  whereby  they  have  been  injured. 

It  is  diflBcult  to  scientifically  abstract  the  opinion  of  the 
court,  and  it  will  be  necessary  to  copy  a  large  portion  of  it, 
to  give  the  reader  a  clear  idea  of  the  points  involved.  It  is 
said:  ** Appellants  are  the  owners  of  sixty-six  lots,  all  of 
which  they  claim  are  damaged  by  the  act  of  the  Sanitary 
District  of  Chicago  in  lowering  the  general  level  of  the 
water  in  the  South  Branch  of  the  Chicago  river.  Seven  of 
these  lots  abut  on  this  branch  of  the  river.  The  others 
front  on  canals  leading  at  right  angles  to  the  general  course 
of  the  stream.  It  is  contended  by  appellee  that  the  appel- 
lants have  no  riparian  right  appurtenant  to  those  lots  which 
do  not  abut  on  the  river,  and  this  presents  the  first  question 
for  our  consideration.'* 

**At  the  time  the  canals  were  excavated,  the  real  estate 
through  which  they  extended  was  the  property  of  one  owner. 
More  than  twenty  years  intervened  between  the  construc- 
tion of  the  canals  and  the  opening  of  the  principal  channel 
of  the  sanitary  district,  the  opening  of  which  reduced  the 
level  of  the  water.  After  the  canals  were  opened  the  owner 
of  the  land  subdivided  the  same  into  lots  facing  or  abutting 
on  the  canals,  except  a  few  immediately  contiguous  to  and 
fronting  on  the  river.  These  lots  the  owner  sold  from  time 
to  time  without  reservation.'* 

**  Under  the  law  of  this  State,  the  owner  of  lots  on  each 


1566  Thb  Law  of  Bbal  Pbopbbtt — ^Xllivoib 

side  of  a  river  is  also  the  owner  of  the  bed  of  the  stream 
to  the  center  of  the  stream  (citing  a  number  of  cases),  sub- 
ject only  to  the  right  of  the  public  to  the  free  and  undis- 
turbed navigation  of  the  river.  A  riparian  owner  has  the 
right  to  use  the  water  in  the  stream.  This  includes  the 
right  to  take  a  reasonable  quantity  of  the  water  for  his  own 
purposes.  The  limitation  and  extent  of  the  use  of  the  water 
is  that  it  shall  not  interfere  with  the  public  right  of  nav- 
igation nor  in  a  substantial  degree  diminish  or  impair  the 
rights  of  use  of  the  water  by  other  riparian  owners. '* 

'^  These  canals  had  been  continuously  supplied  with 
water  for  more  than  twenty  years  prior  to  the  opening  of 
the  sanitary  channel.  This  court  has  on  various  occasions 
held  that  the  right  to  have  water  flow  in  an  artificial  chan- 
nel and  to  flood  land  which  it  would  not  overflow  naturally 
may  be  acquired  by  prescription.''  (Citing  a  number  of 
cases.) 

^'It  is  suggested  by  the  appellee  that  these  cases  all  in- 
volve the  relative  rights  of  private  parties  and  that  no  such 
right  can  be  acquired  by  prescription  against  the  public. 
The  right  of  the  public  in  this  stream  is  the  right  of  nav- 
igating it.  No  right  can  be  acquired  by  prescription  which 
will  interfere  with  this  right  of  navigation.  It  does  not 
appear  from  the  declaration  in  this  case  that  the  filling  of 
these  canals  with  water  from  the  river  interfered  in  any 
wise  with  navigation.  In  view  of  the  length  of  the  canals 
and  the  amount  of  water  necessarily  required  to  fill  them 
to  the  level  of  the  river,  the  diversion  of  the  water  to  the 
canals  was  an  appropriation  of  the  water  adverse  to  the 
rights  of  other  owners  of  abutting  property  and  as  the 
appropriation  did  not  violate  the  right  of  navigation,  the 
owner  of  ^ach  lot  fronting  on  the  canals  acquired,  by  pre- 
scription, the  same  riparian  rights  in  the  waters  therein 
that  he  would  have  had  if  the  canals  had  been  natural 
waterways  and,  under  the  authorities  above  cited,  his  title 
extended  to  the  middle  of  the  canal. 
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**  Section  13  of  article  2  of  the  constitution  of  the  State 
provides :  *  Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,'  and  the  ques- 
tion  here  presented  is  whether  the  damage  sustained  by  the 
appellants  is  within  the  language  of  the  constitution. 

*  *  Section  19  of  the  act  creating  the  drainage  district  pro- 
vides: 'Every  sanitary  district  shall  be  liable  for  all  dam- 
ages to  real  estate  Within  or  without  such  district  which 
shall  be  overflowed  or  otherwise  damaged  by  reason  of  the 
construction,  enlargement  or  use  of  any  channel,  ditch, 
drain,  outlet  or  other  improvement  under  the  provisions  of 
thisacf  *     •     #     • 

'*It  is  the  right  of  every  owner  of  land  over  which  a 
stream  of  water  flows  to  have  it  flow  in  its  natural  state 
and  with  its  quality  unaffected.  The  right  to  a  stream  of 
water  is  as  sacred  as  the  right  to  the  soil  over  which  it  flows. 
It  is  a  part  of  the  freehold  of  which  the  owner  cannot  be 
disseized  except  by  due  process  of  law,  and  the  pollution 
of  a  stream  constitutes  the  taking  property,  which  may  not 
be  done  without  making  compensation. 

*'Now,  if  the  owners  of  the  various  lots  abutting  on  the 
canals  in  question  have  acquired  by  prescription  the  same 
rights  to  the  enjoyment  of  the  use  of  the  water  in  these 
canals  at  the  ordinary  level  that  they  would  have,  had  these 
canals  been  natural  and  not  artificial  waterways,  it  is  ap- 
parent that  it  is  their  right  to  have  the  water  flow  into  the 
canals  to  the  same  height  that  it  did  prior  to  the  opening 
of  the  drainage  district  channel. 

''It  is  urged  in  opposition  to  this  view  that  the  title  of 
the  riparian  owners  is  subordinate  to  such  use  of  the 
water  as  may  be  consistent  with  or  demanded  by  the  public 
right  of  navigation,  and  that  the  rights  of  the  plaintiffs  are 
subject  to  the  paramount  right  of  the  State  to  make  any 
and  all  improvements  to  facilitate  navigation;  and  it  is 
argued  that  section  24  of  the  Sanitary  District  Act  declares 

that  the  drainage  channel  is  a  navigable  stream,  conse- 
2  R.  p. — 4  3 
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quently  reducing  the  water  in  the  Chicago  river  for  the 
purpose  of  filling  the  sanitary  channel  was  in  the  interest 
and  for  the  purpose  of  navigation,  and  that  the  rights  of 
the  plaintiffs  were  subject  to  the  rights  of  the  public  to 
make  any  and  all  improvements  to  facilitate  navigation, 
the  damages  inflicted  are  not  of  a  character  for  which  re- 
covery may  be  had.  To  this  there  are  two  answers :  While 
it  is  true  that  the  rights  of  the  plaintiffs  are  subject  to 
the  public  right  of  navigation,  and  the  damages  resulting 
in  consequence  of  any  land  of  work  by  the  public  for  the 
purpose  of  improving  navigation  are  damages  for  which 
no  recovery  can  be  had,  still  it  must  be  manifest  that  the 
right  of  navigation  and  the  right  of  improvement  for  the 
purposes  of  navigation  which  are  superior  to  the  rights  of 
the  plaintiffs  must  be  the  right  to  navigate  the  south  branch 
of  the  Chicago  river  and  to  improve  navigation  in  that 
branch  or  some  steam  or  lake  whose  waters  naturally  flow 
into  that  branch  or  into  which  branch  naturally  flows.  Here 
the  waters  are  taken  and  their  general  level  reduced  for 
the  purpose  of  making  navigable  an  artificial  channel,  and 
not  for  the  purpose  of  facilitating  the  navigation  of  the 
south  branch  of  the  Chicago  river  or  any  stream  or  body  of 
water  naturally  emptying  into  it  or  any  stream  or  lake 
into  which  it  naturally  empties. 

**  Again,  it  is  evident  from  an  examination  of  the  act  cre- 
ating sanitary  districts,  that  the  primary  and  principal 
purpose  of  their  creation  under  the  statute  is  to  provide  for 
the  preservation  of  the  public  health  by  improving  the 
facilities  for  the  final  disposition  of  the  sewerage  and  by 
supplying  pure  water.  The  fact  that  a  navigable  waterway 
may  be  created  is  a  mere  incident,  and  not  one  of  the  pur- 
poses for  which  a  sanitary  district  is  created. 

**The  appellee  cites  a  large  number  of  cases  in  which  it 
has  been  held  that  there  can  be  no  recovery  for  damages 
resulting  from  a  proper  exercise  of  the  police  power  for 
preserving  and  safeguarding  the  public  health,  and  argrues 
that  the  declaration  here  does  not  state  a  cause  of  action, 
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as  the  channels  of  the  sanitary  district  were  constructed 
for  the  purpose  last  mentioned  under  and  by  virtue  of  the 
police  power  of  the  State.  This  doctrine  is  applicable  where 
compensation  is  claimed  for  taking  of  property,  or  for  dam- 
aging property  not  taken,  where  the  damages  result  from 
some  direct  physical  injury  to  the  corpus  of  the  property 
itself,  or  from  the  fact  that  the  law  prescribes  some  par- 
ticular manner  in  which  it  shall  be  used  or  some  particular 
manner  in  which  it  shall  not  be  used,  and  where  the  charac- 
ter and  condition  of  the  property,  whether  taken,  or  dam- 
aged without  being  taken,  is  such  that  it  is  necessary  that  it 
shall  be  taken  or  damaged  for  the  purpose  of  preserving 
the  public  health,  or  for  some  other  purpose  which  sets  in 
motion  the  police  power;  as  where  a  slaughter  house  or  a 
soap  factory,  located  in  a  city,  is  abated  under  regulations 
in  reference  to  nuisances;  where  the  erection  of  buildings 
of  combustible  material  is  prohibited  within  certain  limits ; 
the  seizure  and  destruction  of  intoxicating  liquors  under 
prohibitory  statutes;  the  seizure  and  destruction  of  gam- 
bling instruments  and  appurtenances  under  laws  author- 
izing such  course,  or  where  the  law  requires  the  property 
owners  to  fill  open  cesspools  in  use  by  them  upon  their 
property. 

**In  the  case  at  bar  there  was  nothing  in  the  condition 
or  character  of  the  property  of  the  plaintiflF  which  rendered 
it  necessary  or  desirable  that  it  should  be  taken  or  dam- 
aged in  the  exercise  of  the  police  power.  It  is  evident  that 
the  lowering  of  the  level  of  the  water  obstructed  ingress 
and  egress  from  the  lots  in  question  and  following  the  rea- 
soning in  the  case  of  the  City  of  Chicago  v.  Jackson,  196 
HI.  496,  we  hold  that  the  obstruction  is  a  damage  to  private 
property  for  public  use,  within  the  meaning  of  section  13 
of  article  2  of  the  constitution  of  this  State,  for  which  com- 
pensation may  be  recovered  from  the  sanitary  district,  un- 
der and  by  virtue  of  section  19  of  the  act  authorizing  the 
creation  of  the  district.*' 

Meiisure  of  Damages — ^**It  appears  from  the  declaration 
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herein  that  when  the  level  of  the  water  was  reduced,  plain- 
tiffs deepened  the  various  channels  passing  through  their 
property  so  that  there  would  be  the  same  depth  of  water 
that  there  was  before  the  opening  of  the  channels  of  the 
sanitary  district,  and  made  such  change  in  the  construction 
of  their  docks  as  was  necessitated  by  the  deepening  of  the 
canals  and  they  seek  to  measure  their  damages  by  the  ex- 
penses of  making  these  excavations  and  challges,  and  con- 
tend that  they  cannot  recover  damages  frornNyacts  which 
they  permitted  to  continue  without  making  fM^onable 
efforts  to  prevent  them  and  that  it  was  their  duty  1^  make 
the  excavations  and  changes  and  thereby  lessen  the  dfeniage 
which  would  be  occasioned  by  interference  with  their  busi- 
ness consequent  upon  the  inability  of  vessels  to  lanri  ^t 
their  docks. 

**  Where  the  plaintiff  by  the  exercise  of  reasonable  dil 
gence  prevents  or  lessens  damages  which  his  property  would 
otherwise  sustain  through  the  negligence  of  another,  no 
doubt  the  expenditure  that  he  has  made  in  so  doing  may 
be  considered  in  ascertaining  the  amount  of  his  damages, 
but  where  property  has  been  damaged,  though  not  taken, 
by  a  public  improvement,  and  the  damages  are  of  such  a 
character  that  recovery  may  be  had,  the  measure  of  dam- 
ages is  the  difference  in  the  value  of  the  property  before 
the  improvement  was  constructed  and  the  value  of  the  prop- 
erty after  the  improvement  is  completed. 

**  Where  an  action  is  brought  to  recover  damages,  wher? 
no  part  of  the  plaintiff's  property  has  been  taken  but  merely 
damaged  by  public  improvement,  the  law  is  well  settled 
that  a  recovery  cannot  be  had  unless  the  property  claimed 
to  be  damaged  has  been  depreciated  in  value  by  the  con- 
struction of  the  public  improvement.  In  other  words,  if 
the  fair  market  value  of  the  property  is  as  much  imme- 
diately after  the  construction  of  the  improvement  as  it  was 
before  the  improvement  was  made,  no  damage  has  been 
sustained,  and  there  can  be  no  recovery/' 
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§1885.  Effect  of  a  General  Demurrer— *' The  defect  in 
the  declaration,  arising  from  the  fact  that  the  damages  were 
claimed  by  an  incorrect  measure,  is  one  which  cannot  be 
reached  by  a  general  demurrer,  which  was  the  only  method 
by  which  this  pleading  was  tested.  This  declaration  stated 
a  good  cause  of  action,  notwithstanding  it  does  not  adopt 
the  correct  measure  for  determining  the  amount  of  com- 
pensation to  which  the  plaintiffs  are  entitled.''  Judgment 
reversed." 

The  case  of  the  Village  of  Grant  Park  v.  Trah,  218  111. 
516,  was  an  action  on  the  case  brought  by  Trah  against  the 
village  to  recover  damages  to  the  plaintiff's  property  oc- 
casioned by  the  construction  of  a  cement  sidewalk  in  front 
and  along  the  side  of  his  property.  A  trial  before  a  jury 
resulted  in  a  verdict  for  the  plaintiff  fixing  his  damages  at 
$1,260,  and  judgment  was  rendered  on  the  verdict.  The 
judgment  was  aflSrmed  by  the  Appellate  Court,  and  the  vil- 
lage prosecuted  an  appeal  to  the  Supreme  Court. 

The  appellee  purchased  these  lots  in  1884.  They  fronted 
east  on  Main  street  and  the  south  side  of  one  of  the  lots 
was  on  Taylor  street.  During  that  year  the  appellee  erected 
a  brick  building  on  the  corner  of  Main  and  Taylor  streets 
and  another  immediately  north  thereof.  Both  buildings 
were  of  brick  and  rested  on  stone  foundations.  The  top  of 
the  foundations  and  the  lower  ends  of  the  door  sills  were 
about  two  feet  above  the  ground.  Shortly  after  the  build- 
ings were  erected  a  board  sidewalk  was  laid  on  Main  street 
in  front  of  the  lots  and  on  Taylor  street.  The  grade  of  the 
walk  was  furnished  by  the  village  engineer.  In  1902  the 
village  passed  an  ordinance  for  the  construction  of  a  cement 
sidewalk  in  front  and  along  the  side  of  these  lots.  The  or- 
dinance particularly  specified  the  grade  of  the  walk  to  be 
laid,  and  required  the  owner  of  the  property  to  construct  the 
same  within  thirty  days  and  that  in  default  thereof  the 

11 — Beidler  v.  Sanitary  District  of 
Chicago,  211  111.  628. 
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sidewalk  would  be  constructed  by  the  village,  and  one-half 
of  the  costs  should  be  collected  by  special  taxation  on  these 
lots.  The  owner  having  failed  to  construct  the  walk  within 
the  time  specified  in  the  ordinance,  the  village  laid  the  same 
in  accordance  with  the  specifications  and  grade  mentioned 
in  the  ordinance.  The  grade  was  considerably  above  that 
of  the  board  sidewalk  previously  laid,  and  the  cement  side- 
walk, as  constructed,  was  from  three  and  one-half  inches  to 
twelve  and  one-eighth  inches  above  the  thresholds  of  the 
doors  of  the  buildings  on  the  lots.  There  was  an  abundance 
of  evidence  to  support  the  verdict.  The  amount  charged 
against  the  appellant 's  lots  for  the  construction  of  the  side- 
walk was  J$196.75,  which  was  one-half  of  the  cost  of  con^ 
structing  the  same.  The  appellee  had  not  paid  the  said 
stun,  and  no  judgment  had  been  rendered  against  the  lots 
therefor.  At  the  close  of  all  the  evidence  the  village  asked 
the  court  to  instruct  the  jury  to  find  in  favor  of  the  defend- 
ant, which  the  court  refused. 

The  appellant  contended  that  the  peremptory  instruction 
should  have  been  given  because  the  law,  as  heretofore  an- 
nounced by  the  court,  does  not  permit  the  plaintiff  to  show- 
that  his  property  was  damaged  by  the  construction  of  the 
sidewalk,  and  it  is  said : 

^ '  In  this  connection  numerous  decisions  of  this  court  are 
called  to  our  attention  where  it  has  been  held  that  the  de- 
termination by  a  village  board  or  city  council  that  a  side- 
walk shall  be  constructed  by  special  taxation  is  a  deter- 
mination that  the  property  so  specially  taxed  is  benefited 
to  the  extent  of  such  tax,  and  that  the  question  whether  the 
decision  of  the  village  board  is  correct  cannot  be  inquired 
into  by  the  courts;  and  the  appellant  urges  that  it  neces- 
sarily follows  from  these  decisions  that  such  determination 
of  the  village  board  is  also  a  finding  that  the  property  has 
not  been  damaged,  and  the  courts  are  concluded  from  in- 
vestigating that  question  except  in  cases  where  the  ordi- 
nance under  which  the  improvement  is  made  is  unreason- 
able or  oppressive. 
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**The  decisions  referred  to  by  the  appellant  were  ren- 
dered in  cases  which  arose  on  application  for  judgment  for 
delinquent  taxes  levied  under  the  sidewalk  act  of  1875,  or 
under  other  statutes  providing  for  the  making  of  local  im- 
provements by  special  taxation.  They  are  not  applicable 
to  a  case  brought  by  a  property  owner  to  recover  damages 
occasioned  by  a  change  of  grade,  even  though  such  chauge 
in  grade  is  made  while  constructing  a  sidewalk  or  other 
local  improvements,  for  reasons  which  are  apparent  upon  a 
consideration  of  the  question. 

**In  the  case  at  bar  the  sidewalk,  without  taking  into  con- 
sideration the  change  of  grade,  was  a  benefit  to  the  prop- 
erty, while  the  change  of  grade,  without  taking  into  con- 
sideration the  sidewalk,  was  a  damage  to  the  property. 
The  village  had  authority  to  determine  the  extent  of  such 
benefit,  but  it  had  no  power  to  determine  the  extent  of  such 
damages,  because  the  change  of  grade  was  a  damage  to 
private  property  within  the  meaning  of  section  13  of  arti- 
cle 23  of  the  constitution  of  1870,  •  •  *  which  guaran- 
teed the  appellant  the  right  to  have  his  damages  ascertained 
by  a  jury. 

*  *  The  separate  consideration  of  the  benefits  derived  from 
an  improvement  and  the  damages  caused  by  the  property 
from  making  such  improvement  has  been  recognized  by 
this  court.*'    (Citing  a  large  number  of  cases.) 

''No  provision  is  contained  in  the  sidewalk  act  of  1875 
for  ascertaining  the  just  compensation  to  be  made  for 
damages  caused  to  private  property  by  reason  of  changing 
the  grade  in  the  construction  of  sidewalks,  and  it  neces- 
sarily follows  that  appellee  is  entitled  to  have  such  damages 
ascertained  in  this  suit.  * ' " 

The  cases  in  which  it  was  held  that  damages  could  not  be 
recovered  are  substantially  as  follows : 

An  action  was  brought  by  James  O'Flynn  against  the 
City  of  East  Si  Louis  to  recover  damages  alleged  to  have 

12— Grant  Park  y.  Trah,  218  HL 
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been  occasioned  to  a  lot  of  ground  owned  by  him  by  the 
wrongful  conduct  of  the  defendant.    It  is  recited  in  the  dec- 
laration that  the  defendant  is  an  incorporated  city,  and 
had  exclusive  control  of  certain  streets  within  the  corpora- 
tion limits,  viz.:   Trendly  street.  Church  street  and  Pratt 
street,  running  at  right  angles  with  the  Mississippi  river  on 
the  east  bank  and  from  thence  eastward  to  the  old  bed  of 
the  river,  near  the  mouth  of  Cahokia  creek,  and  also  Front 
street.  Second,  Third  and  Fourth  streets,  running  parallel 
with  the  river  and  with  each  other,  and  also  all  alleys  lying 
within  the  district  bounded  bv  the  streets  named;  and  the 
duty  of  said  defendant  to  keep  said  streets  and  alleys  open, 
clear  of  obstruction,  and  in  good  repair  for  the  use  of  the 
inhabitants  of  the  city  and  the  adjacent  owners,  is  then 
averred  in  the  usual  ample  form.    It  is  further  alleged  that 
the  plaintiff  was  the  owner  and  in  the  possession  of  certain 
premises  fronting  west  on  Third  street  and  east  on  a  thirty- 
foot  alley,  on  which  there  was  a  frame  dwelling  house  and 
outbuildings  and  other  valuable  improvements,  and,  by  way 
of  a  breach  of  duty  on  the  part  of  the  defendant,  it  was 
then  averred  that  the  city  by  ordinance  vacated  certain 
streets  and  alleys  lying  between  Front  street  and  Fourth 
street,  and  authorized  the  Cairo  &  St.  Louis  Railroad  Com- 
pany to  take  possession  of  all  that  part  of  said  streets 
and  alleys  lying  between  Front  and  Fourth  streets  and  a 
line  parallel  with  Trendly  street  and  seventy  feet  northward 
thereof  and  the  entire  length  of  Church  street,  and  permit- 
ted the  railroad  company  to  make  certain  use  of  the  land 
lying  or  bounded  by  the  streets  named,  all  of  which  alleged 
wrongful   acts,   it  was  averred,  injuriously  affected  the 
plaintiff's  property.    Only  the  general  issue  was  pleaded 
by  the  defendant,  and  on  trial  the  jury  found  for  the  plain- 
tiff and  assessed  his  damages  at  $850.    The  judgment  ren- 
dered upon  the  verdict  was  affirmed  by  the  Appellate  court, 
a  miajority  of  the  judges  of  that  court  having  made  a  proper 
certificate  for  that  purpose,  the  defendant  brought  the  case 
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to  the  Supreme  Court  on  a  further  appeal.  There  is  no  sug- 
gestion that  the  streets  and  alleys  mentioned  in  the  ordi- 
nance were  not  properly  vacated.  No  one  made  any  com- 
plaint on  that  score.  The  plaintiff's  premises  are  situated 
in  another  block.  Although  the  lot  in  controversy  fronts  on 
Third  street,  it  is  some  distance  from  that  part  of  Third 
street  which  was  vacated  by  the  ordinance.  The  only  ques- 
tion that  can  be  considered  by  the  Supreme  Court  is  purely 
a  question  of  law — (by  statutory  limitation.  Sec.  89,  Ch. 
110,  R.  S.)  And  it  is  said  in  the  opinion:  **It  is,  can  the 
defendant,  as  a  matter  of  law,  be  held  liable  to  the  plaintiff 
for  damages  resulting  from  the  vacation  of  streets  and 
alleys  between  Front  and  North  streets — ^the  vacation  being 
in  another  block  in  the  city  than  that  in  which  the  plaintiff's 
property  is  situated. 

**Much  of  the  argument  in  support  of  the  plaintiff's  right 
to  recover  in  the  case  proceeds  upon  the  erroneous  assump- 
tion the  property  has  been  *  taken  or  damaged'  for  public 
use,  and  is,  therefore,  within  the  constitutional  provision 
that  *  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.'  The  proposition, 
as  formulated  by  counsel,  is,  this  property  has  been  dam- 
aged, and  to  the  extent  of  this  injury  it  has  not  only  been 
*  damaged'  but  *  taken'  within  the  strict  letter  and  spirit  of 
this  provision  of  the  constitution.  The  diflSculty  is,  the 
position  taken  on  this  branch  of  the  case  has  no  support  on 
anything  contained  in  the  record.  It  is  not  true  in  fact  or 
law,  that  the  defendant  has  either  taken  or  damaged  plain- 
tiff's property  for  *  public  use.'  It  has  taken  no  property 
for  public  or  any  other  use.  That  of  which  complaint  is 
made  is  vacating  certain  streets.  In  no  sense  can  that  act 
be  construed  as  either  taking  or  damaging  private  property 
for  public  use,  as  these  terms  are  used  in  the  constitution. 
It  is  true,  the  vacating  ordinance  contains  many  provisions, 
and,  perhaps,  a  contract  between  the  city  and  the  railroad 
company  in  relation  to  the  use  to  be  made  of  the  vacated 
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streets  and  alleys,  and  the  land  owned  by  the  railroad  com- 
pany that  abutted  on  such  streets  and  idleys ;  but  that  fact 
does  not  aid  the  plaintiff's  right  of  recovery  in  this  action, 
if  the  streets  and  alleys  were  legally  vacated,  as  they  seem 
to  have  been. 

^^It,  therefore,  seems  plain,  if  the  plaintiff  can  recover 
at  all,  it  must  be  under  the  provisions  of  section  1  of  the 
act  in  force  July  1, 1874,  in  relation  to  *  vacation  of  streets, 
alleys  and  highways,'  which  provides,  when  property  is 
damaged  by  the  vacation  or  closing  of  any  street  or  alley, 
the  same  shall  be  ascertained  and  paid  for  as  provided  by 
law.  The  rule  on  this  subject  was  stated  by  this  court  in 
the  case  of  the  City  of  Chicago  v.  Union  Building  Associa- 
tion, 102  HL  379,  where  it  was  said,  for  any  act  obstructing 
a  public  and  common  right  no  private  action  will  lie  for 
damages  of  the  same  kind  as  those  sustained  by  the  general 
public,  although  in  a  much  greater  degree.  Accordingly, 
on  the  authority  of  that  case,  it  was  held  in  Littler  v.  City 
of  Lincoln,  106  111.  353,  the  rights  or  privileges  of  other 
proprietors  in  the  plat,  which  the  statute  protects,  are 
necessarily  legal  rights  and  privileges  and  such  parties 
cannot,  therefore,  be  affected  by  the  closing  of  streets  not 
adjacent  to  their  property,  nor  directly  affecting  access 
thereto  and  egress  therefrom.  The  facts  of  the  case  being 
considered  bring  it  precisely  within  the  principle  of  the 
cases  stated.  Here,  the  plaintiff's  lot  is  not  adjacent  to  the 
streets  or  alleys  vacated.  It  is  in  another  block.  Access  to 
and  egress  from  his  lot  is  not  affected  by  the  vacating  or- 
dinance passed  by  the  city.  The  street  in  front  and  the 
alley  in  the  rear  of  his  property  remain  open  as  before,  af- 
fording the  same  access  to  and  egress  from  it  The  in- 
convenience that  would  be  occasioned  the  plaintiff  in  going 
from  the  street  in  front  of  his  house  to  a  particular  part 
of  the  city,  on  account  of  the  vacating  and  closing  up  cer- 
tain streets  and  alleys  in  another  block,  is  the  ^same  kind' 
of  damage  that  would  be  sustained  by  all  other  persons  in 
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the  city  that  might  have  occasion  to  go  that  way,  and  al- 
though the  inconvenience  he  may  suffer  may  be  greater  in 
degree  than  any  other  person,  that  fact  would  not  give  him 
a  right  of  action."  And  the  judgments  of  the  Appellate 
Court  and  trial  court  were  reversed." 

The  case  of  Hohmann  v.  Chicago,  140  HI.  226,  was  brought 
by  the  plaintiff  to  recover  for  damages  done  to  the  leasehold 
of  the  plaintiff  and  to  his  business  by  the  erection  of  a  via- 
duct by  the  city  on  North  Western  avenue  over  Kinzie 
street.  That  street  and  Fulton  street  next  south  of  it  runs 
east  and  west  across  North  Western  avenue.  Most  of  Kin- 
zie street  and  a  portion  of  the  land  adjoining  it  is  occupied 
by  the  tracks  of  several  railroads,  and  for  the  purpose  of 
providing  a  convenient  way  over  these  tracks  the  city  in 
the  summer  of  1888,  built  a  viaduct  over  them  on  North 
Western  avenue,  the  southerly  approach  of  which  com- 
menced at  or  near  iSie  comer  of  Fulton  street. 

The  premises  of  the  plaintiff  were  situated  at  the  north- 
east comer  of  Fulton  street  and  North  Western  avenue; 
he  was  in  possession  of  them  under  a  written  lease  for  a 
term  commencing  May  1,  1888,  and  ending  April  30,  1893, 
at  a  yearly  rental  of  $1,000 ;  the  first  floor  of  the  house  was 
occupied  by  the  plaintiff  as  a  saloon  and  the  upper  floor 
by  his  family  as  a  residence.  It  was  alleged  in  the  declara- 
tion that  in  his  saloon  business  he  had  a  large,  profitable 
and  valuable  custom  and  patronage  and  that  by  reason  of 
the  location  of  the  premises  and  the  facility  and  convenience 
of  access  to  and  egress  from  them ;  that  said  North  Western 
avenue  was  a  public  street  in  said  city  and  it  was  the  duty 
of  the  city  to  keep  the  same  free  from  all  obstructions 
thereon  in  front  of  said  premises,  whereby  there  might  be 
full,  complete  and  unimpaired  access  to  and  egress  from 
said  premises  and  full  enjoyment  of  said  premises  and  the 
easement  of  light  and  air;  that  the  city,  regardless  of  its 
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duty,  erected  said  viaduct,  with  one  of  the  approaches 
thereto  in  front  of  said  premises,  whereby  the  access  to 
said  premises  was.  cut  off  and  made  impracticable  and  the 
easement  of  light  and  air  greatly  diminished,  disturbed  and 
impaired  whereby  the  leasehold  interest  in  said  premises 
had  been  and  was  greatly  depreciated  in  value,  and  the  traf- 
fic and  travel  on  North  Western  avenue  had  been  greatly 
lessened,  diverted,  obstructed  and  cut  off  and  diminished 
to  such  an  extent  that  the  receipts  of  said  business  since 
and  during  the  construction  of  said  viaduct  and  approaches 
had  been  reduced  and  caused  to  fall  off,  to-wit  $400  per 
month.  The  defendant  pleaded  not  guilty  and  on  a  trial  the 
verdict  and  judgment  was  for  the  defendant.  Appeals 
were  prosecuted  so  that  the  case  finally  reached  the  Su- 
preme Court. 

For  the  purpose  of  showing  that  the  plaintiff's  patronage 
and  business  had  been  injured  and  diminished  by  the  build- 
ing of  the  viaduct  and  approaches  and  also  for  the  purpose 
of  showing  the  diminution  of  the  market  value  of  the  lease- 
hold estate,  the  plaintiff  was  offered  as  a  witness  for  the 
purpose  of  proving  the  average  monthly  receipts  of  the 
plaintiff's  saloon  business  at  its  former  location,  about 
150  feet  north  of  its  present  locality,  for  the  six  months 
next  preceding  the  erection  of  the  viaduct  and  approaches, 
and  compare  the  same  with  the  average  monthly  receipts 
for  the  same  period  in  his  new  location  since  the  viaduct 
was  built.  This  evidence  was  excluded  by  the  court,  and 
its  exclusion  was  now  assigned  for  error.  There  was  no 
error  in  excluding  this  evidence.  Even  if  it  be  admitted 
that  a  diversion  of  customers  from  the  plaintiff's  saloon 
and  the  diminution  of  his  business  in  consequence  thereof, 
it  is  not  thought  that  a  comparison  of  his  receipts  in  his 
present  locality  with  those  carried  on  in  a  former  period 
in  a  different  locality,  and  with  different  surroundings, 
would  tend  to  show  such  diversion. 

But  it  seems  plain  that  a  diversion  of  customers  from  the 
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plaintiff's  saloon  business  is  not  an  element  of  damage  for 
which  the  plaintiff  could  recover.  It  was  not  pretended 
that  access  to  his  premises  was  cut  off,  nor  that'  travel  on 
said  avenue  was  cut  off,  but  only  that  it  was  diminished. 
This  seems  to  have  resulted  from  two  causes,  first,  because 
heavily  loaded  teams  preferred  not  to  drive  over  the  viaduct 
on  account  of  the  steepness  of  the  approaches,  and  sec- 
ondly, because  persons  coming  on  foot  from  the  railroad 
yards  or  from  the  railroad  station  preferred  to  go  some 
other  way  rather  than  ascend  the  stairs  leading  from  Kinzie 
street  to  the  roadway  of  the  viaduct. 

But  this  constitutes  no  element  of  legal  damage.  Admit- 
ting the  plaintiff's  right  to  have  said  avenue  so  kept  as  not 
to  cut  off  free  access  thereto  from  his  premises,  he  had  no 
vested  right  to  have  it  so  kept  as  to  attract  the  larger 
amount  of  travel  to  his  premises,  so  as  to  bring  a  larger 
number  of  customers  to  the  bar  of  his  saloon.  To  illustrate, 
if  the  city  had  seen  fit  to  improve  other  streets  so  as  to 
make  them  much  more  desirable  than  the  avenue,  and 
thereby  diverted  a  large  part  of  the  public  travel  from 
said  avenue,  so  that  they  no  longer  passed  the  plaintiff's 
saloon,  the  effect  upon  his  business  would  have  been  the 
same,  but  no  one  would  contend  that  a  right  to  damages 
would  thereby  accrue  to  the  plaintiff.  So  since  the  plaintiff 
would  have  no  legal  right  to  complain,  the  evidence  offered 
was  wholly  immaterial,  and  was  properly  excluded." 

In  the  case  of  Frazer  v.  Chicago,  186  111.  480,  the  appel- 
lants brought  a  suit  against  the  city  seeking  to  recover  dam- 
ages to  their  property  by  reason  of  the  erection  and  main- 
tenance by  it  of  a  smallpox  hospital  situated  on  the  east  side 
of  Lawndale  avenue  within  the  city  immediately  opposite 
the  property  of  the  appellants. 

The  declaration  consisted  of  five  counts  in  which  the 
cause  of  action  was  variously  set  out,  the  material  allega- 
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226. 


1580  Thb  Law  op  BsAii  Propbbty — ^Illikois 

tions  being  that  the  maintenance  of  the  hospital  for  the 
purpose  of  isolating  those  a£fected  with  the  disease  rendered 
the  plaintiff's  property  much  less  adequate  for  investment 
purposes,  and  limits  the  use  which  plaintiff  might  other- 
wise make  of  the  land ;  that  such  acts  of  the  defendant  con- 
stituted a  permanent  injury  for  the  benefit  of  the  public, 
within  the  meaning  of  the  section  of  the  constitution  pro- 
hibiting the  damaging  of  private  property  for  public  use 
without  just  compensation,  whereby  the  plaintiff  had  sus- 
tained special  damages  not  conmion  to  the  general  public; 
that  the  collection  of  the  patients  at  the  place  designated 
rendered  ingress  and  egress  to  and  from  the  plaintiff's 
property  upon  and  along  Lawndale  avenue — ^by  which  pub- 
lic highway  alone  egress  and  ingress  was  then  possible- 
unsafe  and  dangerous  to  travel  upon  foot  or  in  carriages 
or  other  vehicles  and  greatly  interfered  with  the  private 
property  rights  of  the  plaintiffs  as  the  owners  of  the  land 
adjoining  said  highway  and  alleged  damages  to  the  extent 
of  $15,000. 

The  city  demurred  to  the  declaration,  which  was  sustained 
by  the  trial  court,  and  an  appeal  prosecuted  by  the  plain- 
tiffs. 

The  material  portions  of  the  opinion  of  the  court  are  as 
follows:  ** Appellants  contend  that  the  acts  set  forth  in 
their  declaration  constitute  a  taking  or  damage  of  private 
property  for  public  use  within  the  intent  and  meaning  of 
section  13  of  article  2  of  the  constitution,  providing  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation. 

*'The  position  of  the  appellee  is,  that  a  necessity  exist- 
ing for  the  establishment  of  a  smallpox  hospital,  it  was 
within  the  police  power  of  the  city  to  locate  the  same  on  its 
own  property,  and  that  any  loss  suffered  by  the  plaintiffs  is 
damnum  absque  injuria,  or  in  contemplation  of  law  the  loss 
sustained  by  the  plaintiffs  is  compensated  by  the  benefits 
received  thereunder,  and  that  no  compensation  can  be  had 
for  the  injuries  sustained. 
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*  *  The  case  at  bar  presents  no  taking  of  private  property, 
neither  is  there  a  physical  injury.  Nor  does  it  fall  within 
that  class  of  cases  where,  notwithstanding  there  has  been 
no  taking  or  physical  injury  together  with  resulting  dam- 
ages, yet  the  intrinsic  value  of  the  property  is  lessened  by 
reason  of  access  being  interfered  with  or  its  accessibility 
is  prevented  or  impaired.  The  real  injury  alleged  and  for 
which  the  plaintiffs  seek  recovery  is  the  menace  to  the  health 
of  the  inhabitants  in  the  vicinity  of  the  hospital,  or  rather, 
to  those  inhabitants  who,  in  the  intended  future  use  the 
plaintiffs '  property,  might  become  residents  in  the  vicinity 
thereof,  and  who,  by  reason  of  its  location,  would  be  de- 
terred from  purchasing  plaintiff's  property  and  consequent 
loss  in  the  speculative  value  thereof.  Neither  does  it  appear 
from  the  declaration  that  the  city  has  been  careless  or  neg- 
ligent in  the  maintenance  of  the  hospital,  or  that  by  reason 
of  any  act  of  omission  or  commission  on  the  part  of  the  city 
it  has  become  a  nuisaace  to  any  greater  extent  than  is  inci- 
dent to  the  location  and  use  of  such  an  institution." 

The  court  then  makes  reference  to  the  case  of  Bigney  v. 
Chicago,  102  HI.  64,  and  quoting  from  it  says : 

**  There  are  certain  injuries  which  are  necessarily  inci- 
dent to  the  ownership  of  property  in  towns  and  cities  which 
directly  impair  the  value  of  private  property,  for  which  the 
law  does  not,  and  never  has,  afforded  relief.  For  instance, 
the  building  of  a  jail,  police  station  or  the  like  will  gen- 
erally cause  a  depreciation  in  the  value  of  neighboring 
property;  yet  that  is  clearly  a  case  of  damnum  absque  in- 
juria/' And  the  court  cites  other  cases  from  other  juris- 
dictions in  support  of  the  principle. 

**  Conceding  that  the  declaration  shows  special  injury 
to  the  appellants  in  excess  of  that  shared  by  them  with  the 
general  public,  it  can  only  be  under  this  constitutional  pro- 
vision that  a  recovery  could  here  be  maintained.  The  law 
is  well  settled  that  where  a  thing  not  malum  in  se  is  au- 
thorized to  be  done  by  a  valid  act  of  the  legislature,  and  it 
is  performed  with  due  care  and  skill,  a  strict  conformity 
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with  the  provisions  of  the  act,  its  performance  cannot,  by 
common  law,  be  made  the  ground  of  an  action,  however 
much  one  may  be  injured  by  it.*'    #     •     • 

**  Supposed  injuries  growing  out  of  the  proper  exercise 
of  the  police  power  must  be  considered  damnum  absqtie  in- 
juria, in  the  theory  of  the  law  that  the  plaintiff  is  compen- 
sated for  the  injury  sustained  by  sharing  in  the  general  ben- 
efits which  are  secured  to  all  by  reason  thereof/*     •     •     • 

''Under  the  express  delegation  of  power  by  the  legisla- 
ture we  cannot  hold  the  application  of  the  property  for  the 
use  of  a  smallpox  or  other  hospital  is  not  such  an  unusual 
and  unreasonable  use  of  property  as  would  take  it  out  of  the 
police  power  of  the  city  so  as  to  render  it  liable  for  such 
application,  when,  as  here,  it  is  conceded  that  the  pesthouse 
is  rightfully  located  and  well  conducted. "     •     •     • 

*  *  The  statute  laws  of  this  State  conferred  upon  the  mayor 
and  city  council  plenary  power  to  establish,  both  within  and 
without  the  city  limits,  hospitals  and  pesthouses  for  the 
isolation  and  treatment  of  contagious  and  infectious  dis- 
eases. The  preservation  of  the  public  health  renders  such 
legislation  highly  essential  and  the  authority  of  the  Gen- 
eral Assembly  to  enact  it  is  beyond  question  or  controversy. 
Within  the  scope  of  the  power  thus  granted  the  whole  au- 
thority of  the  State  is  included  and  delegated,  and,  there- 
fore, what  the  State  may  directly  do  in  furtherance  of  these 
objects,  the  municipality  clothed  with  the  delegated  power 
from  the  State  may  also  lawfully  perform  though  there  may 
be  a  difference  as  to  the  legal  consequent  upon  the  exercise 
of  the  power  by  the  State  directly,  and  those  flowing  from 
the  exercise  of  the  same  power  by  the  municipality. '  * 

And  the  judgment  of  the  trial  court  was  affirmed." 

The  case  of  Chicago  v.  Spoor,  190  HI.  340,  was  a  case 
brought  by  Spoor  against  the  city  for  damages  resulting  to 
his  property  by  reason  of  the  construction  of  a  viaduct 
on  Halsted  street.    Fortieth  street,  one  block  north  of  the 

15 — Frazer  v.  Chicago,  186  HI.  480. 
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property,  was  occupied  by  seventeen  railroad  tracks.  These 
tracks  spread  out  on  Fortieth  street  near  the  entrance  of 
the  Union  Stock  yards  and  occupied  three  hundred  and 
fifty  feet  of  Halsted  street.  Formerly  horse  cars  ran  on 
Halsted  street  to  Fortieth  street  and  stopped.  The  passen- 
gers had  to  get  off,  cross  the  railroad  tracks  on  foot  and 
transfer  to  a  car  on  the  opposite  side. 

By  a  conference  between  the  Union  Stock  Yards  &  Tran- 
sit Co.,  the  City  Railway  Co.  and  the  city  it  was  agreed  that 
a  viaduct  should  be  built  over  these  tracks,  without  expense 
to  the  city.  The  object  of  the  viaduct  was  to  carry  the 
travel  over  these  tracks  on  account  of  the  dangers  and 
delays  at  the  crossing.  The  approach  to  the  viaduct  began 
in  front  of  one  of  the  lots,  and  rose  at  about  one  foot  in 
thirty  to  the  north  at  the  northwest  corner  of  the  block;  at 
this  point  the  approach  was  about  nine  feet  above  the  nat- 
ural surface  and  there  was  an  approach  on  Forty-first 
street,  adjoining  the  block,  connecting  with  the  approach 
on  Halsted  street. 

The  plaintiff  was  the  owner  of  lots  25  to  34  in  the  block 
fronting  on  Halsted  street,  and  the  action  was  brought  for 
destroying  free  and  convenient  access  to  and  from  the  prem- 
ises from  the  street  and  cutting  off  light  and  air.  The  de- 
fendant filed  the  general  issue  and  there  was  a  verdict  for 
the  plaintiff  for  $10,750,  and  judgment  was  entered  upon  the 
verdict.  The  Appellate  Court  affirmed  the  judgment  and 
an  appeal  was  taken  to  the  Supreme  Court.  On  the  trial  a 
number  of  witnesses  were  called  for  the  plaintiff  and  each 
testified  as  to  the  fair  cash  market  value  of  the  premises 
before  the  erection  of  the  viaduct  and  its  fair  cash  market 
value  after  its  erection.  On  the  direct  examination  no  in- 
quiry was  made  of  either  of  the  witnesses,  and  nothing  was 
developed,  as  to  the  nature  of  the  alleged  injury  to  the 
property,  the  elements  of  damages  included  or  the  basis 
for  his  judgment.  These  witnesses  were  cross-examined  by 
the  defendant  for  the  purpose  of  ascertaining  on  what  basis 
2  R.  p. — 44 
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they  estimated  the  damage.  The  most  prominent  element 
of  damage  in  the  minds  of  the  witnesses  was  the  character 
of  the  travel  and  traffic  on  Halsted  street  after  the  viaduct 
was  built  and  that  fewer  people  came  from  the  stock  yards 
upon  the  street,  so  that  less  business  could  be  done  there. 
The  plaintiflP,  Spoor,  was  one  of  the  witnesses,  and  on  cross- 
examination  he  stated  that  before  the  viaduct  was  built 
people  came  from  the  stock  yards  over  the  tracks  at  For- 
tieth street  on  Halsted  street,  and  that  fact  brought  busi- 
ness to  the  shops  and  stores ;  that  people  coming  from  the 
stock  yards  a  block  north  of  this  property  could  not  come 
on  Halsted  street  so  that  their  trade  was  lost;  that  after 
the  viaduct  was  built  there  was  more  travel  on  Halsted 
street  than  before,  but  it  was  not  of  a  character  to  stop 
there;  that  instead  of  the  old  horse  cars  that  stopped  on 
each  side  of  the  tracks,  there  was  a  trolley  system  and 
the  cars  ran  right  through,  stopping  only  at  the  street  cross- 
ings ;  that  the  blocking  of  the  tracks  across  Halsted  street 
was  a  benefit  to  the  property  and  it  was  an  injury  to  the 
property  to  have  through  travel ;  that  the  advantage  to  the 
property  resulted  not  so  much  from  the  travel  upon  the 
street  as  the  ability  of  the  traffic  to  stop  and  get  at  the 
place,  and  the  through  traffic  was  a  serious  damage  to  the 
property  because  the  people  did  not  walk  on  the  street  but 
went  through  on  the  cars.  Another  witness  testified  that 
the  former  condition,  when  the  people  got  off  and  walked 
across  the  tracks,  was  a  benefit  to  the  property ;  that  it  took 
so  long  for  the  people  to  go  down  town  that  they  patronized 
their  neighbors  and  left  their  money  there;  that  working 
men  in  the  stock  yards  came  out  on  Fortieth  street,  a  block 
to  the  north,  and  came  upon  Halsted  street  and  patronized 
the  places  there,  and  that  they  spent  their  money  and  made 
business  there,  and  business  was  diverted  by  turning  it  in 
another  direction.  He  attributed  the  depreciation  in  value  of 
the  property  largely  to  these  causes  and  said  the  fact  of  the 
building  of  the  viaduct  killed  the  business  there  and  taking 
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that  away  left  the  property  of  little  valne.  The  defendant 
asked  the  witness  to  separate  the  damages  resulting  from 
the  fact  that  the  people  did  not  walk  or  stop  on  the  street 
bnt  went  through  on  trolley  cars  and  the  diversion  of  the 
traffic  that  formerly  came  on  Halsted  street  from  the  inter- 
ference with  the  ingress  and  egress  to  and  from  the  lots, 
and  other  causes  of  damages.  The  witness  could  not  divide 
up  the  damages  or  distiaguish  between  the  different  causes, 
and  the  defendant  then  moved  to  strike  out  the  testimony 
as  to  the  depreciation  of  the  property  by  reason  of  the 
construction  of  the  viaduct,  because  the  estimate  included 
elements  of  damage  for  which  there  could  be  no  recovery, 
but  the  motion  was  overruled.  It  appears  from  a  state- 
ment by  the  court  in  ruling  on  the  question  that  the  view 
of  the  court  was,  that  while  a  party  could  not  sue  and 
recover  for  the  loss  of  profits  in  business  on  account  of 
a  viaduct,  yet  if  there  was  an  injury  to  abutting  property 
there  could  be  a  recovery  for  everything  that  went  to  make 
up  the  market  value  of  the  lots,  whether  it  was  a  diversion 
of  traffic  or  whatever  it  might  be.  This  being  a  suit  where 
access  to  the  property  was  affected,  the  court  seemed  to 
have  held  that  everything  resulting  from  the  improvement 
which  affected  unfavorably  the  utility  of  the  property  for 
business  purposes  was  an  element  of  damage. 

The  court  then  refers  to  the  cases  of  Rigney  v.  Chicago, 
102  ni.  64;  Lake  Erie  &  W.  R.  R.  Co.  v.  Scott,  132  Dl.  429; 
and  Hohmann  v.  Chicago,  140  111.  226,  relying  especially  on 
the  latter  case,  and  says:  **An  owner  of  property  has  no 
right  that  traffic  shall  go  past  in  horse  cars  or  on  foot,  or 
that  a  city  shall  not  increase  the  facilities  for  through  travel. 
Any  scheme  of  rapid  transportation  would  have  had  the 
same  effect  on  this  property  detailed  by  the  witnesses,  and 
the  only  relation  the  verdict  had  to  the  trolley  was  that  it 
created  facilities  for  that  method  of  transportation.  It  was 
not  the  right  of  the  plaintiff,  as  against  the  city,  to  have 
Halsted  street  maintained  in  such  a  way  that  people  com- 
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ing  from  the  stock  yards  would  find  it  convenient  to  come 
out  on  Halsted  street,  so  as  to  make  more  travel  and  trafSic 
by  the  property.  As  they  had  no  legal  right  of  that  kind 
there  was  no  infringement  of  any  right  and  there  could 
be  no  recovery  for  resulting  damages.  It  is  clear  that  the 
amounts  estimated  by  the  plaintiff's  witnesses  consisted, 
in  a  large  part,  of  damages  of  that  character.  As  the  esti- 
mate included  damages  for  injuries  to  supposed  legal  rights, 
which  had  no  existence,  the  court  erred  in  not  striking  out 
the  testimony  when  moved  to  do  so. 

**The  evidence  of  damages  resulting  from  the  diversion 
of  traffic  or  change  of  the  method  of  transportation  on  the 
street  is  not  legitimate,  for  any  purpose,  and  opinions  of 
witnesses  based  on  depreciation  from  these  causes  should 
have  been  excluded.**  ^* 

The  case  of  Aldrich  v.  Metropolitan  West  Side  Elevated 
Railroad  Co.,  195  HI.  456,  was  this :  An  appeal  by  the  plain- 
tiff below  from  the  judgment  of  the  Circuit  Court  rendered 
in  bar  of  her  action  and  for  costs.  The  question  presented 
involved  the  construction  of  the  first  clause  of  section  13  of 
article  2  of  the  constitution.  The  plaintiff  owned  two  lots 
fronting  west  on  Ashland  Boulevard,  in  Chicago,  and  had 
erected  thereon  an  ex;pensive  apartment  building.  After- 
wards the  defendant  constructed  on  its  right  of  way,  north 
of  the  plaintiff's  premises,  its  elevated  railway  and  had 
operated  cars  thereon  by  electricity,  crossing  Ashland  ave- 
nue thirty-one  feet  north  of  the  plaintiff's  building.  To  re- 
cover damages  to  her  property  caused  by  the  construction 
and  operation  of  the  defendant's  road  the  plaintiff  brought 
the  action  and  as  ground  for  recovery  alleged  in  various 
counts  that  by  the  construction  and  operation  of  the  road 
the  street  is  darkened,  the  light  cut  off  from  her  house,  the 
view  down  the  boulevard  obstructed,  and  the  entrance  to 
the  premises  interfered  with  and  rendered  unsafe;  that 
by  reason  of  the  darkening  of  the  boulevard  and  the  run- 

16— Chicago  V.  Spoor,  190  111.  340. 
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ning  of  the  trains  the  premises  are  deprived  of  air,  ven- 
tilation and  quiet  passage  along  the  boulevard  to  and  from 
the  premises  has  been  impaired  and  the  soil  and  buildings 
disturbed,  vibrated,  shaken  and  damaged,  and  trains  are 
operated  over  the  structure  with  great  noise  caused  by 
rumbling  and  squeaking  of  wheels,  and  other  noises  con- 
nected with  the  operation  of  the  elevated  railroad,  so  as  to 
continually  disturb  and  destroy  the  peace  and  quiet  of  the 
premises;  that  the  appellee  is  a  railroad  corporation  au- 
thorized by  the  State  to  take  and  damage  private  property 
necessary  for  the  construction  and  operation  of  its  road 
upon  making  just  compensation  therefor,  and  that  the  plain- 
tiff's property  has  been  damaged  by  reason  of  such  construc- 
tion and  operation  in  the  sum  of  $20,000,  but  it  has  made  her 
no  compensation  as  required  by  the  constitution  and  laws 
of  Illinois.  To  this  declaration  the  defendant  filed  a  plea 
of  general  issue.  Upon  the  trial  the  court  excluded  the 
evidence,  and  directed  the  jury  to  find  the  defendant  not 
guilty. 

''There  was  no  charge  or  proof  that  the  road  was  negli- 
gently constructed  or  operated,  but  only  by  the  construc- 
tion and  operation  of  the  road  so  near  the  plaintiflF's  prop- 
erty and  across  a  public  street  her  property  was  damaged 
for  public  use,  within  the  meaning  of  the  constitution,  for 
which  no  compensation  had  been  made,  and  for  which  she 
was  entitled  to  recover. 

''For  the  purpose  of  this  case  it  must  be  assumed,  from 
the  record,  that  the  road  was  carefully  constructed  and 
operated,  and  that  by  such  construction  and  operation  it  did 
not  injuriously  affect  the  property  of  others,  or  the  prop- 
erty in  question  of  the  plaintiff,  any  more  than  such  prop- 
erty would  be  affected  in  any  case  by  the  construction  and 
operation  of  such  a  road  so  near  to  such  property.  The 
record  showed  that  no  unusual  noise  or  vibration  of  the 
plaintiff's  property  was  caused  by  the  company.  Access  to 
her  property  from  any  public  street  or  alley  was  not  cut  off 
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or  injuriously  affected.  In  short,  whatever  damages  were 
sustained  by  the  plaintiff  were  such,  and  only  such,  as  were 
common  to  the  public  generally. ' ' 

The  court  then  reviews  the  Bigney  case,  and  says :  *  *  That 
case  ever  since  its  decision  has  been  regarded  as  laying 
down  the  proper  rule  on  the  subject  and  is,  we  think,  con- 
clusive of  the  case  at  bar.  Here  there  has  been  no  direct 
physical  disturbance  of  any  right,  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  her  property  which 
gives  it  an  additional  value,  whereby  she  has  sustained  a 
special  damage  in  excess  of  that  sustained  by  the  general 
public.  The  damages  sued  for  are  of  the  same  kind  and 
character  as  those  sustained  by  the  public  generally  in  the 
ownership  of  property,  which  property  may  have  been 
lessened  in  value  by  the  construction  and  operation  of  the 
road. 

' '  Noises,  the  obstruction  of  light  and  view,  are  necessary 
incidents  to  the  construction  and  operation  of  such  a  road, 
and  if  every  property  owner  should  recover  in  all  such  cases, 
the  making  of  public  improvements  would  become  prac- 
tically impossible. 

^  ^  This  road  was  not  constructed  along  the  street  in  front 
of  the  plaintiff's  property,  thus  injuring  or  destroying  a 
public  right  which  she  enjoyed  in  connection  with  her  prop- 
erty, but  it  was  constructed  upon  its  own  land  or  right  of 
way.  Therefore,  what  the  right  of  an  abutter  would  be  in 
such  a  case  it  is  not  necessary  to  consider.  A  railroad  con- 
structed and  operated  by  authority  of  law  cannot  be  a 
nuisance,  and  there  is  no  right  of  action  at  common  law 
for  the  depreciation  in  the  value  of  property  so  caused. 
Nor  can  we  agree  that  the  constitution  of  1870  gives,  or  was 
intended  to  give,  a  remedy  for  all  incidental  losses,  or  for 
the  depreciation  in  the  value  of  property,  caused  by  the 
construction  and  operation  of  railroads  in  the  vicinity,  but 
as  is  said  in  the  Rigney  case,  it  was  intended  to  restore  a 
remedy  which  existed  at  common  law  but  which  had  been 
denied  by  the  constitution  of  1848. 
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*'In  the  case  at  bar  the  trains  were  run  by  electricity, 
and  it  is  not  contended  that  there  were  thrown  or  deposited 
on  the  plaintiff's  property  any  cinders  or  other  material 
substance,  nor  that  there  was  any  unusual  noise  or  vibra- 
tion or  jarring  of  the  earth.  Whatever  damage  the  plain- 
tiff may  have  suffered  in  depreciation  in  value  of  the  prop- 
erty was  of  the  same  kind  as  that  suffered  by  the  public 
generally,  and  common  to  the  ownership  of  property  in  a 
large  city,  where  noise,  confusion  and  disturbance  of  quiet 
appear  to  be  the  necessary  results  of  the  activities  of  city 
life. 

**The  proof  admitted,  and  that  offered,  on  the  trial  of 
this  case  would  not  sustain  in  full  the  allegations  of  the 
declaration  which  in  some  of  the  counts  stated  a  good  cause 
of  action,  and  what  we  have  said  is  based  upon  the  record 
as  it  stood  on  the  trial  of  the  case  as  we  have  stated  it 
to  be.''" 

The  case  of  Barnard  v.  Chicago,  270  HI.  27,  was  a  case 
where  the  plaintiff  sued  the  city  for  damages  resulting  to 
his  property  by  reason  of  the  construction  of  what  is 
known  as  the  LaSalle  Street  Tunnel,  in  the  City  of  Chicago. 
The  declaration  was  in  three  counts  setting  forth  the  dam- 
ages in  various  forms;  to  this  declaration  the  city  filed  a 
demurrer  which  was  sustained,  and  an  appeal  taken  by  the 
plaintiff. 

The  demurrer  raised  the  question  as  to  the  liability  of 
the  city  for  damages  to  buildings  abutting  on  a  striBet  caused 
by  excavating  the  street  for  a  public  improvement  and 
thereby  removing  the  lateral  support  of  the  soil.  The  plain- 
tiff conceded  that  an  action  could  not  have  been  maintained 
for  such  damages  under  the  constitution  of  1848.  He  in- 
sists, however,  that  the  right  to  recover  such  damages  was 
conferred  by  the  constitution  of  1870,  which  provides  by 
section  13  of  article  2,  that  private  property  shall  not  be 

17— Aldrich  y.  Metropolitan  W.  S. 
E.  B.  B.  Co.^  195  HL  456. 
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taken  or  damaged  for  public  use  without  just  compensation. 
The  corresponding  provision  in  the  constitution  of  1848  was 
that  private  property  shall  not  be  taken  and  applied  to 
public  use  without  just  compensation,  and  under  that  con- 
stitution it  was  held  necessary  to  a  recovery  of  compensa- 
tion that  there  should  have  been  a  direct  physical  invasion 
of  the  property.  Consequently,  injuries  to  property  ac- 
complished without  physical  contact  were  not  compen- 
sated." 

To  afford  relief  in  such  cases,  as  was  said  in  the  case  of 
Rigney  v.  Chicago,  102  111.  64,  the  makers  of  the  constitu- 
tion of  1870  inserted  the  provision  just  referred  to.  This 
provision  was  intended  to  afford  redress  in  cases  of  dam- 
ages where  there  was  no  remedy  under  the  provisions  of  the 
constitution  of  1848,  and  accordingly  in  the  Rigney  case 
the  plaintiff  was  held  entitled  to  damages  for  the  construc- 
tion of  a  street  improvement  more  than  two  hundred  feet 
distant  from  his  property,  on  another  street,  which  made 
his  access  to  the  improved  street  less  convenient.  It  was 
said:  **In  all  cases,  to  warrant  a  recovery,  it  must  appear 
there  has  been  some  physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys  in  connection 
with  his  property  and  which  gives  it  an  additional  value, 
and  that  by  reason  of  such  disturbance  he  has  sustained  a 
special  damage  with  respect  to  his  property  in  excess  of 
that  sustained  by  the  public  generally.  In  the  absence  of 
any  statutory  or  constitutional  provision  on  the  subject 
the  common  law  afforded  redress  in  all  such  cases,  and 
we  have  no  doubt  it  was  the  intention  of  the  f  ramers  of  the 
present  constitution  to  require  compensation  to  be  made  in 
all  cases  where,  but  for  some  legislative  enactment,  an 
action  would  lie  at  common  law.'* 

Owners  of  property  bordering  upon  a  street,  in  addition 
to  the  public  right  of  travel  which  they  enjoy  in  connection 
with  all  citizens,  have  certain  private  rights  incidental  to 

18— Roberts  v.  Chicago,  26  lU.  249 ; 
Chicago  V.  BuoiBey,  87  111.  348. 
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their  ownership  of  abutting  property.  Among  these  is  the 
right  of  access  to  and  egress  from  the  property  by  way  of 
the  street,  and  this  right  cannot  now  be  taken  away  or  ma- 
terially impaired  without  compensation  to  the  extent  of 
the  damages  suffered.^^ 

Another  such  right  of  which  the  abutting  owners  may  not 
be  deprived  without  just  compensation,  is  that  of  having 
light  and  air  from  the  public  highway,  unobstructed  by  any 
encroachment  upon  the  street.*® 

As  has  been  seen,  under  the  constitution  of  1848,  these 
rights  were  not  protected  from  destruction  in  the  making  of 
public  improvements.  If  the  body  of  the  property  itself 
was  not  interfered  with,  these  incorporeal  rights  might  be 
wholly  destroyed.  Since  the  constitution  of  1870,  any 
change  in  a  street  which  has  injuriously  affected  the  access 
to  abutting  property  has  given  a  right  of  action  to  the 
owner  for  the  damage  to  his  property.*^ 

So  the  construction  of  an  elevated  railroad  in  a  public 
street  whereby  access  to  the  street,  the  view  and  the  passage 
of  light  and  air  over  the  street  were  obstructed — the  effect 
of  all  of  which  was  to  affect  the  value  of  the  abutting  prop- 
erty— gave  a  cause  of  action  to  the  owner  for  damages  oc- 
casioned by  such  loss  of  access,  air,  light  and  view.** 

In  the  case  on  hearing  the  plaintiff  had  a  right  to  the 
undisputed  occupancy  and  enjoyment  of  his  property  and 
he  was  deprived  of  this  right.  In  the  absence  of  any  statute 
he  clearly  had  a  right  of  action  against  the  persons  depriv- 
ing him  of  this  right,  for  in  the  absence  of  statutory  author- 
ity the  construction  of  the  street  railway  and  the  tunnel  in 
the  street  was  a  public  nuisance.** 

19 — ^Chicago     v.     Union     Building  Shrader  v.  Cleveland,  C.  C.  &  St.  L. 

Assn.,  102  111.  379;   Illinois  M.  Iron  B.  B.  Co.,  242  111.  227. 

Co.  V.  Lincoln   Park  Corns.,   263   111.  22 — Aldis  v.  Union  Elec.  B.  B.  Co., 

446.  '  203   111.  567. 
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And  for  damages  occasioned  by  a  pnblic  nuisance  anyone 
sustaining  special  damages  different  to  those  common  to 
all  may  maintain  an  action.** 

To  tiie  appellant's  action,  therefore,  the  only  defense  is 
that  the  city  was  authorized  by  statute  to  pass  the  ordinance 
under  which  the  work  was  done.  Before  the  adoption  of 
the  constitution  of  1870  this  would  have  been  a  complete 
defense,  for  acts  authorized  to  be  done  by  a  valid  act  of  the 
legislature,  performed  with  due  care  and  skill,  in  conformity 
with  the  provisions  of  the  act,  could  not  be  made  the  ground 
of  an  action,  however  great  the  damage  done.  Since  the 
constitution  of  1870,  however,  the  power  of  the  legislature 
has  been  restricted  and  the  statute  constitutes  no  defense 
where  property  has  been  damaged  for  public  use. 

The  right  of  an  abutting  owner  to  the  soil  of  the  street 
for  the  support  of  his  building  does  not  determine  the  ques- 
tion of  the  city's  liability.  The  basis  of  the  appellant's 
action  is  the  deprivation  of  his  right  to  the  enjoyment  of 
his  property  free  from  disturbance.  No  one  could  interfere 
with  his  premises  by  digging  away  the  support  of  his 
building  and  defend  an  action  for  damages  on  the  ground 
that  the  appellant  had  no  right  to  such  support,  unless  such 
person  could  show  a  legal  right  to  make  the  excavation. 
Such  authority  could  be  derived  only  from  a  statute.  No 
one  may  rightfully  interfere  with  the  use  of  abutting  prop- 
erty by  making  changes  in  the  street,  whether  by  altering 
the  grade,  erecting  structures  or  making  excavations,  ex- 
cept when  acting  under  the  authority  of  an  act  of  the  legis- 
lature. Such  an  act  confers  the  right  to  make  the  changes 
in  the  street,  but  since  the  constitution  of  1870  compensa- 
tion is  required  for  damages." 

And  as  was  said  in  the  Bigney  case  that  under  this  consti- 
tutional provision  a  recovery  can  be  had  in  all  cases  where 

24— Wylie  ▼.  Elwood,  134  111.  281. 
25— Chicago  &  W.  I.  B.  R.  Co.  v. 
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private  property  has  sustained  a  substantial  damage  by 
making  and  using  an  improvement  that  is  public  in  its 
character ;  that  it  does  not  require  that  the  damage  shall  be 
caused  by  a  trespass  or  an  actual  invasion  of  the  owner's 
real  estate,  but  if  the  construction  and  operation  of  a  rail- 
road or  other  improvement  is  the  cause  of  the  damage, 
though  consequential,  the  party  damaged  may  recover. 

The  doctrine  of  the  Rigney  case  has  not  been  modified, 
limited,  extended  or  departed  from  in  any  degree.*' 

That  doctrine,  it  is  there  said,  is,  that  it  was  intended 
by  the  constitution  to  afford  a  remedy  for  damages  result- 
ing from  an  act  done  with  legislative  authority  where,  in 
the  absence  of  such  authority,  there  would  have  been  a 
right  of  action  at  common  law.  In  that  case  the  premises 
of  the  owner  were  depreciated  in  value  by  the  erection  of 
the  railroad,  but  there  would  have  been  no  cause  of  action 
at  the  common  law.  The  railroad  company  was  upon  its 
own  right  of  way,  and  was  under  no  obligation,  by  contract 
or  otherwise,  to  maintain  a  switch  connection.  It  needed 
no  statutory  authority  for  the  elevation  or  depression  of  its 
tracks,  and  if  it  destroyed  the  switch  connection  with  the 
plaintiff's  property  it  had  violated  no  right  of  the  plain- 
tiff. In  the  present  case,  in  the  absence  of  statutory  au- 
thority to  construct  the  tunnel  in  the  street,  there  would 
have  been  a  right  of  action  for  damages  to  the  appellant's 
building.  The  effect  of  the  constitutional  provision,  under 
the  decision  in  the  Rigney  case,  is  to  take  away  the  protec- 
tion of  the  legislative  authority.*^ 

§1886.  Illegal  or  Irregular  Proceedings  on  the  Fart  of 
the  Municipality  no  Defense  Thereto — In  a  suit  against 
the  City  of  Chicago  for  damages  resulting  to  private  prop- 
erty by  reason  of  the  construction  of  a  viaduct  in  one  of 
the  principal  streets  of  the  city,  it  was  urged  as  a  defense 
that  the  city  was  not  liable,  because  the  order  under  which 

26 — Otis  Elevator  Go.  y.  Chicago,  27 — ^Barnard  y.  Ohieago,  270  HI 
263  HL  419.  27. 


1594  The  Law  of  Real  Propebty — Illinois 

the  viaduct  was  built  was  void,  and  therefore  there  was  no 
liability  on  the  part  of  the  city.  The  argument  was  based 
upon  the  proposition  that  a  viaduct  could  only  be  legally  con- 
structed in  pursuance  of  an  ordinance,  and  as  it  was  con- 
structed simply  under  an  order  of  the  city  council  the  city 
is  not  liable.  The  improvement  was  not  beyond  the  au- 
thority of  the  city,  and  where  there  is  power  to  pass  an 
ordinance  or  undertaking  an  improvement,  any  irregularity 
or  defective  exercise  of  the  power  is  no  protection  to  the 
city.  It  is  immaterial  whether  the  city  proceeded  regularly 
or  irregularly  in  the  exercise  of  its  power.** 

§  1887.  Indemnifying  Municipality  Against  Damages  Re- 
sulting from  the  Vacation  of  Streets  and  Alleys — When 
the  ordinance  requires  that  the  adjoining  owners  shall  pay 
a  certain  sum  of  money,  within  a  certain  time,  **  toward  a 
fund  for  the  payment  of  any  and  all  damages  which  may 
arise  from  the  vacation  of  said"  street  or  alley,  it  is  the 
duty  of  the  municipality  to  retain  the  indemnity  for  the 
period  of  the  running  of  the  statute  of  limitations,  until 
there  is  no  longer  any  possibility  of  any  person  claiming 
damages  by  such  vacation,  and  thereafter  repay  the  money 
advanced  it,  and  a  promise  to  do  so  will  be  implied.  And 
the  party  paying  the  money  may  maintain  an  action  to 
recover  the  same. 

To  give  an  ordinance  of  vacation,  which  is  to  go  into  effect 
on  the  payment  of  a  certain  sum  of  money  by  certain  par- 
ties, the  construction  that  it  is  a  grant  or  conveyance  by 
the  municipality  to  the  party  paying  the  money  for  the 
vacation  of  the  street  or  alley,  and  that  the  payment  was 
the  consideration  for  the  grant  would  require  that  the  or- 
dinance did  not  mean  what  its  language  imported,  that  the 
street  or  alley  was  no  longer  needed  for  public  use,  which 
was  lawful,  but  that  it  meant  something  else  and  entirely 
different.  The  legislative  power  of  a  municipality  must  be 
exercised  for  the  public  benefit,  but  that  does  not  authorize 

28— Chicago  v.  Spoor,  190  111.  340. 
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the  municipality  to  sell  or  bargain  legislation  as  a  means 
of  obtaining  revenue.  It  would  be  a  novel  proposition  that 
a  municipality,  as  a  condition  precedent  to  the  exercise  of 
its  lawful  power  and  authority  to  vacate  a  street  or  alley, 
no  longer  needed  for  public  use,  could  demand  and  receive 
from  private  parties  a  sum  of  money  for  its  action.  Such 
a  holding  would  be  dangerous  in  principle,  contrary  to  good 
morals  and  against  public  policy.** 

§  1888.  Proceedings  by  Munidpalities  to  Ascertain  Dam- 
ages Done  to  Private  Property  by  Public  Improvements — 
The  case  of  Meyer  v.  Teutopolis,  131  111.  552,  was  a  proceed- 
ing filed  by  the  village  to  ascertain  the  damages  resulting 
to  private  property  by  reason  of  the  vacating  a  portion  of 
a  certain  street.  Various  property  owners,  including 
Meyer,  were  duly  served  with  summons,  and  appeared  and 
duly  entered  their  motion  to  dismiss  the  proceeding,  alleg- 
ing, among  other  things,  that  the  street  had  been  vacated  at 
the  instance  and  for  the  benefit  of  St.  Joseph  College,  a 
private  corporation  located  in  said  village;  evidence  was 
introduced  to  sustain  the  motion,  but  it  was  overruled  by 
the  court.  Thereupon  a  trial  was  had  upon  the  merits  and 
the  defendant  offered  the  same  evidence  as  was  introduced 
on  the  hearing  of  the  motion,  but  it  was  excluded  by  the 
court ;  doubtless  on  the  principle  that  the  motive  by  which 
legislative  bodies  are  actuated  are  immaterial  and  cannot 
be  inquired  into. 

Without  a  judicial  determination,  a  municipal  corpora- 
tion, under  the  power  conferred  by  its  charter,  to  **  locate 
and  establish  streets  and  alleys,  and  to  vacate  the  same,^' 
may  constitutionally  order  the  vacation  of  a  street,  and 
this  power,  when  exercised  with  due  regard  to  individual 
rights,  will  not  be  restrained  at  the  instance  of  a  property 
owner,  claiming  that  he  is  interested  in  keeping  open  the 
street  dedicated  to  the  public. 

29 — Lockwood  &  S.  Co.  v.  Chicago, 
279  m.  445. 
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Private  rights,  it  is  true,  may  be  affected  by  the  vacation 
of  a  street,  and  where  that  is  the  case,  common  justice 
would  seem  to  dictate  that  compensation  should  be  made  to 
the  parties  injured;  and  it  may,  perhaps,  be  held  that  such 
compensation  is  required  by  the  provisions  of  the  consti- 
tution. But  whatever  may  be  the  source  from_  which  the 
right  to  damages  springs,  such  right  is  fully  protected  by 
the  provisions  of  Chapter  145,  B.  S. 

The  damages  to  private  property  occasioned  by  the  vaca- 
tion were  duly  assessed  by  the  jury,  judgment  given  and 
the  proceedings  sustained  by  the  Supreme  Court.** 

§  1889.  Chancery  Jurisdiction  to  Enjoin  the  Vacation  of 
Streets — ^The  Union  Building  Association  filed  a  bill  against 
the  City  of  Chicago  alleging  that  it  was  a  property  owner 
and  taxpayer  in  the  city  and  the  owner  of  the  building  on 
the  southwest  comer  of  Washington  and  La  Salle  streets 
in  the  city,  fronting  100  feet  on  La  Salle  street.  The  object 
of  the  bill  was  to  enjoin  the  execution  of  an  ordinance  passed 
by  the  city  council,  vacating  a  portion  of  La  Salle  street 
located  between  Jackson  and  Van  Buren  streets,  located 
about  four  blocks  from  the  property  of  the  complainant. 

It  was  averred  in  the  bill  that  if  the  street  should  be 
vacated  it  would  suffer  great  damage  to  its  property, 
which  it  was  unable  to  establish  with  accuracy,  and  that 
there  was  no  provision  at  law  by  which  the  damages  could 
be  ascertained ;  that  unless  the  city  was  restrained  it  would 
tear  up  the  bed  of  that  part  of  the  street  attempted  to  be 
vacated,  and  cause  it  to  become  impassable  as  a  thorough- 
fare, and  that  the  complainant  would  be  prejudiced  if  an  in- 
junction was  not  issued  immediately  and  without  notice. 
The  bill  prayed  for  an  injunction  against  the  city  restrain- 
ing it  from  proceeding  to  execute  its  order  for  the  vacation 
of  that  part  of  the  street  mentioned.  It  may  be  stated  here 
that  the  solicitors  for  the  complainant  were  Mr.  F.  H.  Kales 

30 — ^Meyer  v.   Tentopolis,   181   HI. 
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and  Mr.  M,  W.  Fuller,  late  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  two  very  able  lawyers,  then 
residing  in  the  City  of  Chicago. 

Instead  of  demurring  to  the  bill  the  city  answered,  but 
alleged  that  **If  it  is  so  liable  there  is  an  ample  remedy  at 
law.'*  A  pro  forma  decree  was  entered,  granting  the  relief 
prayed  for  by  the  complainant  and  declaring  the  ordinance 
of  vacation  illegal  and  void,  and  from  this  decree  an  appeal 
was  taken  to  the  Appellate  Court,  which  aflSrmed  the  decree 
of  the  trial  court,  and  an  appeal  was  prosecuted  to  the  Su- 
preme Court  by  the  city.    That  court  says  : 

**We  are  of  the  opinion  that  the  appellee  has  shown  no 
such  special  or  particular  injury  to  its  property  as  entitles 
it  to  an  injunction,  even  if  it  be  contended  that  the  proposed 
vacation  and  closing  up  a  part  of  La  Salle  street  is  illegal.  * ' 
*  •  *  **It  is  not,  nor  could  it  reasonably  be,  that  the 
closing  up  of  this  portion  of  the  street  in  any  degree  inter- 
feres with  access  to  appellee's  lot,  or  with  its  use  and  en- 
joyment. The  streets  adjacent  to  it  all  remain  in  the  same 
condition  as  to  width  and  character  of  improvements  that 
they  were  before,  and  it  is  not  pointed  out  how  the  appel- 
lee will  be  otherwise  specially  or  particularly  injured  by 
the  proposed  closing  up  of  the  portion  of  the  street  in 
question. 

*'AU  persons  having  to  pass  the  appellee's  property  to 
Van  Buren  street,  or  to  the  depot  of  the  Chicago,  Rock 
Island  &  Pacific  and  the  Lake  Shore  and  Michigan  South- 
em  railroads,  will,  if  the  proposed  vacation  be  effected,  have 
to  go  a  little  farther  than  otherwise,  and  this  would  be,  so 
far  as  concerns  the  appellee,  the  only  proximate  effect  of 
a  permanent  illegal  obstruction  placed  in  that  part  of  La 
Salle  street  proposed  to  be  vacated.  They  may,  to  accom- 
plish their  journey,  have  to  make  an  additional  turn,  and 
travel  a  little  farther.  Is  this  such  an  injury  as  authorizes 
a  private  party  (one  who  has  no  authority,  by  statute  or 
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otherwise,  to  represent  the  public),  to  have  the  aid  of  a 
court  of  equity t** 

**We  regard  it  as  a  rule  well  settled  that  to  any  obstruc- 
tion to  streets  not  resulting  in  injuries  to  the  individual, 
the  public  only  can  complain.  Where,  however,  the  ob- 
struction is  such  that  a  public  prosecution  is  authorized, 
and,  at  the  same  time  an  individual  has  been  specially  in- 
jured thereby,  as  well  as  where  the  act  has  been  private 
and  an  oflfense  against  the  individual  solely,  he  may  main- 
tain an  action  and  recover  for  his  special  damages;  but  in 
such  case  a  special  injury  is  the  gist  of  the  action,  and  un- 
less it  is  alleged  and  proved,  there  can  be  no  recovery." 
*     *     • 

**  Counsel,  however,  contend  that  the  principal  is  well 
established  that  powers  conferred  upon  public  officers  in 
relation  to  corporate  property,  are  trusts,  and  that  they 
hold  the  property  in  trust,  and  that  a  court  of  chancery, 
therefore,  has  jurisdiction  to  prevent  the  city  council  from 
vacating  the  street,  as  an  inducement  for  the  Board  of 
Trade  to  remove  its  place  of  business,  on  the  application 
of  any  taxpayer  of  the  city,  and  a  large  number  of  au- 
thorities are  cited  in  support  of  the  proposition.  But  the 
court  held  that  they  were  not  applicable. ' '  #     #     # 

**In  no  case  has  it  ever  been  held  that  a  private  indi- 
vidual may  maintain  a  bill  to  enjoin  the  breach  of  a  public 
trust  (in  the  absence  of  statutory  authority),  without  show- 
ing that  he  will  be  specially  injured  thereby."  And  the 
decrees  of  the  Appellate  and  Circuit  courts  were  reversed.*^ 

While  it  is  not  stated  in  broad  terms  that  a  court  of 
chancery  is  without  jurisdiction  in  such  a  case,  because  of 
an  adequate  remedy  at  law,  it  is  clearly  to  be  so  inferred. 

The  case  of  Parker  v.  Catholic  Bishop  of  Chicago,  146 
111.  158,  was  a  bill  in  chancery,  filed  by  Inez  L.  Parker  to 
enjoin  the  execution  by  the  Catholic  Bishop  of  Chicago  of 

31 — Chicago  v.  Union  Build.  Assn., 
102  m.  379. 
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an  ordinance  vacating  an  alley  passed  by  the  city  council 
of  Chicago,  on  the  ground  that  it  was  not  lawfully  passed 
by  the  city  council,  and  it  did  not  provide  for  ascertaining 
and  paying  the  damages  accruing  to  the  plaintiff's  prop- 
erty by  reason  of  such  vacation,  as  provided  by  Sec  1, 
Ch.  145,  B.  S. 

A  general  demurrer  was  filed  to  the  bill,  which  on  being 
sustained,  the  complainant  took  an  appeal. 

In  regard  to  the  passage  of  the  ordinance  it  is  alleged 
that  the  ordinance  was  passed  in  a  batch  of  ten  or  more, 
and  without  consideration  of  the  council ;  it  was  not  shown 
that  any  such  facts  appear  by  the  record  of  the  city  council 
or  that  the  ordinance  did  not  receive  the  necessary  number 
of  votes  of  all  the  aldermen  of  the  city  to  make  it  legal, 
and  there  was  no  allegation  of  fraud  in  the  passage  of  the 
ordinance,  and  on  this  point  it  was  held  that  the  demurrer 
to  the  bill  was  properly  sustained. 

It  was  insisted,  however,  that  although  no  portion  of 
the  complainant's  property  was  physically  taken,  by  section 
1,  Chapter  145,  of  the  Eevised  Statutes,  the  city  council 
was  required  to  ascertain  and  pay  to  the  complainant  the 
damages  to  her  property  resulting  from  the  vacation  of 
the  alley,  and  not  having  done  so,  the  ordinance  was  void. 
The  latter  clause  of  that  section  reads  as  follows:  '^And 
when  property  is  damaged  by  the  vacation  or  closing  of 
any  street  or  alley,  the  same  shall  be  ascertained  and  paid 
as  provided  by  law. ' ' 

It  was  urged  that  the  latter  clause  requires,  as  a  con- 
dition to  the  vacation  or  closing  of  a  street  or  alley,  that 
damages  be  ascertained  and  paid.  It  cannot  be,  however, 
that  the  legislature  intended  that  in  all  cases  there  should 
be  a  judicial  determination  as  to  whether  all  property  ly- 
ing adjacent  to,  or  that  might  be  in  a  remote  degree  af- 
fected by  the  closing  of  a  street  or  alley,  was  damaged  or 
not.  It  is  only  *'when  property  is  damaged  by  the  vaca- 
tion of  a  street  or  alley,''  that  the  same  is  to  be  ascer- 
2  R.  p.— 45 
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tained  as  provided  by  law.  It  is  apparent  that  a  discre- 
tion is  vested  in  the  municipal  authorities  to  determine,  in 
the  first  instance^  whether  property  will  or  will  not  be  dam- 
aged by  the  proposed  vacation  or  closing  of  a  street  or 
aUey.  If  they,  in  the  exercise  of  a  reasonable  discretion, 
find  that  property  will  be  specially  damaged  by  the  pro- 
posed vacation  or  dosing,  they  should  proceed  to  ascer- 
tain and  pay  the  same  as  was  done  in  Meyer  v.  Teutopolis, 
131  111.  552.  If,  on  the  other  hand,  they  determine  that  no 
injury  will  inure  to  the  property  by  their  proposed  ac- 
tion, they  may,  by  ordinance  passed  in  conformity  with 
the  statute,  vacate  or  close  such  street  or  alley.  Any  other 
construction  of  the  statute  would  require  the  municipality 
to  summon  into  court  every  person  whose  property,  how- 
ever remote,  might  be  injured  by  the  proposed  vacation 
and  would  render  the  ordinance  void,  if  the  contention  of 
the  complainant  be  correct,  if  it  should  afterwards  turn 
out  that  a  single  owner  whose  property  had  been  damaged 
had  been  omitted.  The  presumption  is,  that  the  city  coun- 
cil, being  clothed  with  governmental  functions,  *^;dll  dis- 
charge its  duty  as  required  by  law,  and  where  property  is 
damaged  by  the  proposed  vacation  or  closing  of  a  street 
or  alley  of  the  city,  they  will  ascertain  and  pay  damages  as 
required  and  this  presumption  will  obtain  until  the  prop- 
erty owner  has,  in  an  appropriate  action,  established  his 
right  to  damages,  and  the  property  owner  will,  when  no 
proceedings  have  been  instituted  by  the  municipality  to  as- 
certain his  damages,  be  remitted  to  his  remedy  at  law  for 
the  recovery  of  the  same. 

The  determination  of  the  city  authorities  cannot,  how- 
ever, be  conclusive  upon  the  property  owner.  He  will  be 
entitled  to  his  day  in  court,  to  recover,  in  an  appropriate 
action  at  law,  all  such  special  damages  to  his  property,  as 
contradistinguished  from  the  damages  he  suffers  in  com- 
mon with  the  public,  as  will  be  occasioned  by  the  proposed 
vacation.    Such  special  injury  or  damage  differing  in  kind 
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from  those  affecting  the  general  public  are  the  gist  of  the 
right  of  private  action,  and  to  give  the  complainant  any 
standing,  either  in  equity  or  at  law,  must  be  alleged  and 
shown.'* 

It  is  quite  clear  from  the  foregoing  that  the  principal 
reason  for  sustaining  the  demurrer  on  this  point  is  that 
the  complainant  had  an  adequate  remedy  at  law,  and  there- 
fore could  not  maintain  a  bill  in  equity. 

§  1890.  Chancery  Jurisdiction  Invoked  by  Public  Officers 
to  Prevent  Prepresture — ^The  case  of  Smith  v.  McDowell, 
148  HI.  51,  was  a  bill  in  chancery  filed  by  McDowell,  as 
State's  Attorney,  on  the  relation  of  certain  citizens  and 
electors  of  the  village  of  Chatsworth,  on  their  own  behalf 
as  well  as  the  general  public,  to  restrain  the  construction 
of  a  prepresture,  consisting  of  an  areaway,  and  stairs  there- 
in, on  one  of  the  principal  streets  of  the  village.  It  was 
alleged  that  the  ground  included  within  the  village  had 
been  duly  platted  by  the  owner  thereof  into  streets  and 
alleys  and  public  grounds  as  the  town  of  Chatsworth,  and 
the  same  was  duly  recorded;  that  said  town  afterwards 
became  incorporated  under  the  general  law  as  a  village; 
that  by  virtue  of  said  plat,  and  the  terms  of  dedication  in 
the  acknowledgment  thereto,  and  the  recording  thereof  all 
of  said  streets  became  dedicated  for  the  use  of  the  public, 
and  have  ever  since  been  so  used ;  that  in  said  village  is  a 
public  street  named  Fourth  street  on  said  plat;  that  the 
president  and  board  of  trustees  of  said  village  have  under- 
taken by  ordinance  to  dispose  of  a  portion  of  said  street 
for  private  purposes  and  use ;  the  ordinance  substantially 
provided  that  to  enable  the  owner  of  certain  premises  in 
the  village  to  erect  and  maintain  a  brick  building  on  the 
same  with  an  area  and  entrance  way  to  the  basement  of 
such  building  on  Fourth  street ;  that  the  part  of  said  street 
beginning  at  the  southwest  comer  of  the  lot  extending  five 

32 — ^Parker  t.  Oatholie  Bishop  of 
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feet  west  and  north  eightyrfive  feet  be  vacated ;  it  was  fur- 
ther alleged  in  the  bill  that  the  premises^  of  which  Smith 
was  the  owner,  were  located  on  the  comer  of  Fourth  and 
Locust  streets,  two  of  the  principal  thoroughfares  in  the 
village,  and  the  sole  purpose  and  object  of  the  said  ordi- 
nance was  to  give  to  said  Smith  the  five  by  eighty-five  feet 
vacated,  for  an  area  and  stairway  in  connection  with  the 
basement  of  his  building,  and  that  to  permit  the  construc- 
tion of  such  area  and  stairway  in  said  street  would  create 
a  prepresture  therein  and  a  permanent  obstruction  thereof ; 
that  it  will  be  a  public  nuisance,  and  deprive  the  public  of 
that  portion  of  the  street  given  to  Smith.  The  bill  made 
Smith  and  the  village  parties  defendant,  prays  that  the 
ordinance  be  declared  void,  and  that  Smith  has  acquired 
no  rights  thereunder,  and  if  any  excavation  or  area  has 
already  been  made  that  the  same  be  declared  a  nuisance 
and  abated  accordingly;  prays  an  injunction  restraining 
Smith  from  excavating  in  said  street  and  from  constructing 
and  maintaining  the  area  and  stairway  and  from  using  said 
street  for  private  purposes. 

A  temporary  injunction  was  issued,  and  on  a  hearing  the 
court  entered  a  decree  finding  the  ordinance  void  and  award- 
ing a  perpetual  injunction.    Smith  appealed. 

The  important  question  presented  to  the  court  was 
whether  the  municipal  authorities,  under  the  statutes  giv- 
ing them  the  control  of  the  streets  and  alleys  have  the 
power  to  vacate  a  street  or  a  portion  thereof,  for  the 
benefit  and  use  of  a  private  person.  It  was  sought  to  in- 
voke the  doctrine  that  the  motives  of  the  municipal  au- 
thorities in  the  passage  of  the  ordinance  cannot  be  judi- 
cially inquired  into.  That  position  was  at  once  conceded, 
and  whether  their  motive  in  vacating  the  portion  of  the 
street  was  honest  or  otherwise  is  not  a  subject  of  inquiry. 
But  the  purpose  accomplished  by  the  ordinance — the  ob- 
ject attained — may  always  be  considered,  indeed,  must  be, 
in  determining  the  validity  of  the  ordinance.    If  the  pur- 
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pose  affected  by  the  ordinance  is  within  the  power  of  the 
mnnicipal  authorities,  their  act  will  be  valid.  The  ques- 
tion to  be  determined  is  one  of  power  of  the  municipality, 
and  in  the  determination  of  which,  the  legal  effect  of  the 
act  of  the  municipality  becomes  the  controlling  matter  for 
consideration. 

If  the  result  is  one  requiring  the  exercise  of  a  power 
which  is  not  conferred  upon  or  existing  in  the  municipality, 
the  ordinance  should  be  declared  void.  It  is  insisted  that 
under  the  statute — Clause  7,  par.  63,  ch.  24,  B.  S. — the 
grant  of  power  to  municipalities  to  lay  out  and  establish 
streets,  **and  to  vacate  the  same**  that  the  power  to  va- 
cate is  absolute  and  to  be  exercised  at  the  discretion  of 
the  municipal  authorities.  The  court  could  not  concur  in 
this  view.  By  the  platting  of  the  village  the  streets  in 
their  entire  width  and  length  were  dedicated  to  the  use 
of  the  public  as  streets.  The  village  thereby  became  seized 
in  fee  of  the  streets  and  alleys  for  the  use  of  the  general 
and  local  public,  holding  them  in  trust  for  such  uses  and 
purposes,  and  none  other.  These  municipal  corporations 
are  instrumentalities  of  the  state,  exercising  such  powers 
as  are  conferred  upon  them  in  the  government  of  the  mu- 
nicipality. Their  powers  are  measured  by  the  legislative 
grant,  and  they  can  exercise  such  powers  only  as  are  ex- 
pressly granted,  or  necessarily  implied  from  the  powers 
expressly  granted. 

It  does  not  follow,  as  seems  to  be  supposed  that  by  the 
use  of  the  general  words,  **and  vacate  the  same,**  the 
absolute  power  of  the  legislature  was  intended  to  be  con- 
ferred upon  the  municipal  authorities.  The  grant  of  power 
in  this  particular  is  to  be  construed  in  view  of  the  pur- 
pose for  which  the  municipality  is  invested  with  the  con- 
trol of  streets,  alleys  and  public  grounds.  The  municipal- 
ity, in  respect  to  its  streets,  is  a  trustee  for  the  general 
public,  and  holds  them  for  the  use  for  which  they  were 
dedicated.    The  fundamental  idea  of  a  street  is,  not  only 
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that  it  is  public^  but  that  it  is  public  in  all  its  parts,  for 
free  and  unobstructed  passage  thereon  by  all  persons  de- 
siring to  use  it.  Whatever  title  to  these  public  grounds 
may  be  vested  in  the  municipal  authorities,  they  have  not 
the  unqualified  control  and  disposition  of  them.  They  are 
dedicated  to  the  public  for  a  particular  purpose,  and  only 
for  such  purpose  can  they  be  rightfully  used.  For  these 
purposes  the  city  may  use  and  control  them,  and  adopt  all 
needful  rules  and  regulations  for  their  management  and 
use,  but  she  cannot  alien  or  otherwise  dispose  of  theuL  At 
most  she  but  holds  them  in  trust  for  the  benefit  of  the 
general  public  Holding  them  in  trust  for  the  public,  and 
having  no  authority  to  convey  or  divert  them  to  other  uses, 
it  would  seem  inevitably  to  follow  that  they  can  have  no 
power  to  grant  to  individuals  rights  or  easements  in  the 
streets  which  might  in  any  way  interfere  with  the  duty  of 
preparing  them  for  public  use.  And  it  follows  necessarily 
that  the  'Ho  vacate  the  same''  is  to  be  exercised  only  by 
the  municipal  authorities  in  the  exercise  of  their  discretion 
that  the  street  is  no  longer  required  for  public  use. 

In  this  case  there  is  no  pretense  that  the  public  interest 
required  the  vacation  of  any  part  of  the  street,  or  that  any 
public  interest,  local  or  general,  would  be  subserved  by  the 
proposed  vacation.  The  ordinance  professedly  and  in 
terms,  proposed  to  destroy  the  public  right  and  use,  for  the 
sole  purpose  of  enabling  a  private  person  to  occupy  a  por- 
tion of  the  street  with  a  permanent  structure,  appurtenant 
to  his  building  abutting  upon  the  street.  This  the  munici- 
pal authorities  are  not  empowered  to  do,  and  their  action 
was  ultra  vires  and  void.** 

88— Smith   t.   MeDoweU,    148   lU. 
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§  1976.  Contractual  Agreement  Necessary  to  Impose  Obligation  to  Pay  Mort- 
gage Debt. 

§  1977.    Nature  of  Mortgage  Debt  Assumed. 

§  1978.  Effect  of  Acceptance  and  Adoption  of  Deed  Containing  Assump- 
tion Clause. 

§  1979.    Terms  of  Assumption  of  Mortgage  Debt. 

§  1980.  Vendee  Assuming  Mortgage  Debt  Not  Liable  Beyond  Terms  of  His 
Agreement. 

§  1981.  Ejusdem  (Veneris-— Special  Words  Confined  to  Same  Sense  as  General 
Words. 

§  1982.    Parol  Assumption  of  Mortgage  Debt  Enforcible. 

§1983.    Parol  Evidence  Admissible  to  Show  Identity  of  Debt  Assumed. 

§  1984.    Pleading  the  Assumption  of  the  Mortgage  Debt  by  Grantee. 

§  1985.    Party  Assuming  Mortgage  Debt  Principal  Debtor. 

§  1986.  Mortgagor  Not  Believed  from  Liability  by  Assumption  of  Debt  by 
Vendee. 

§  1987.  Mortgagor  and  His  Grantee  Both  Liable  to  Mortgagee  for  Mort- 
gage Debt. 

§1988.     Successive  Grantee  Assuming  Mortgage  Debt  Liable  Therefor. 

§  1989.    Mortgagee  Not  Affected  by  Assumption  Clause  in  Deed. 

§  1990.    Bemedy  of  Mortgagee  Against  Party  Assuming  Mortgage  Debt. 

§  1991.  Extension  of  Time  by  Mortgagee,  After  Assumption  of  Mortgage 
Debt  by  Vendee,  Discharges  Mortgagor. 

§  1992.    Statute  61  Limitation  a  Defense  by  Party  Assuming  Mortgage  Debt. 

§  1993.    Conveyance  by  Mortgagor  to  Mortgagee  in  Satisfaction  of  Debt. 

§  1994.  Inadequacy  of  Consideration  Immaterial  in  Transfer  from  Mortgagor 
to  Mortgagee. 

§  1995.  Conveyance  by  Mortgagor  to  Mortgagee  Begarded  with  Jealousy 
by  Courts  of  Equity. 

§  1996.    Debt  Extinguished  by  Deed  from  Mortgagor  to  Mortgagee. 

§  1997.  Equity  of  Bedemption  ia  Mortgaged  Lands  .  Subject  to  Sale  on 
Execution. 

§  1998.    Condemnation  of  Mortgaged  Premises. 

§  1999.  Extension  of  Time  of  Payment  by  Agreement  Between  Mortgagee 
and  Mortgagor. 

§  2000.    Extension  of  Time  of  Payment  Usually  in  Writing. 

§  2001.    Pleading  and  Proof  of  Extension  of  Time  of  Payment. 

§  2002.    Belease  on  Margin  of  Becord — Statute. 

§  2003.    Belease  of  Mortgage  by  Deed — Statute. 
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§  8004.  PaTmant  of  Debt  Beleases  Mortgage  Ipeo  Facto. 

§  2005.  Beyiyal  of  Mortgage  After  Payment  Thereof. 

§2006.  Parol  Agreement  Beleaaee  Mortgage. 

§  2007.  Payment  of  Notes  to  Agent  of  Owner  Thereof. 

§  2008.  Proper  Party  to  Exeente  Beleaae. 

§2000.  Beleaae  of  Mortgage  on  Payment  of  Notes  Before  Maturity. 

§2010.  Beleaae  of  Part  of  Mortgaged  Premiaea. 

§  2011.  Mortgage  Beleaaed  on  Equitable  Oronnfls. 

§2012.  Consideration  for  Beleaae. 

§2013.  Deaeription  of  Premiaea  Beleaaed. 

§  2014.  Fraudulent  or  Improper  Beleaae  of  Mortgage. 

§2015.  Fraudulently  Marking  the  Seeuritiea  aa  Paid  Does  Not  of  Itself 
Beleaae  Mortgage. 

§  2016.  Duty  of  Owner  of  Seeuritiea  to  Act  Promptly  on  Learning  of  Fraud- 
ulent Beleaae. 

§2017.  Failure  to  Beleaae— Penalty— Statute. 

§2018.  Bemediea  of  Mortgagee. 

§  2019.  Powers  of  Sale  Abrogated — ^Foredoaure  Provided — Statute. 

§  2020.  Nature  of  Proceeding  to  Foredose  in  Chancery. 

§  2021.  Foreclosure  of  Mortgage  in  Chancery. 

§  2022.  Foredoauie  on  Over  Due  Coupon. 

§  2023.  Foreclosure  Proceedings  Either  in  Peraonam  or  in  Bem. 

§  2024.  Courta  of  Equity  Will  Enforce  Liena. 

§2025.  Power  of  Mortgagee  to  Declare  Whole  Sum  Due  on  Breach  of 
Covenanta. 

§  2026.  Power  to  Dechire  Whole  Sum  Due  Permiasible  Only. 

§2027.  Notice  to  Mortgagor  of  Intention  to  Declare  Whole  Sum  Due  Tin- 
neceaaary. 

§2028.  Waiver  of  Declaration  of  Whole  Sum  Due — ^A  Question  of  Fact. 

§  2029.  Allegations  in  Bill  aa  to  Declaring  Whole  Sum  Due. 

§  2030.  Allegationa  and  Proof  Must  Correapond. 

§  2031.  Maker  Not  in  Default,  Bill  Prematurely  Filed,  Should  Be  Dismissed. 

§  2032.  Suit  for  TTse  of  Beneficiary. 

§  2083.  Bill  of  Foreclosure — Form  and  Substance. 

§  2034.  Possession  of  Notes  by  Mortgagee  Evidence  of  Non-Payment. 

§2035.  Lien  of  Mortgage  Not  Affected  by  Death  of  Mortgagor. 

§2036.  Parties  to  Foreclosure  Proceeding. 

§  2037.  Party  Complainant. 

§  2038.  Parties  Defendant. 

§  2039.  Grantee  of  Mortgagor  as  Defendant. 

§  2040.  Interest  of  Parties  Disclosed  by  Pleadings. 

§  2041.  Wife  of  Mortgagor  a  Necessary  Party  Defendant. 

§  2042.  Parties  Defendant,  in  Any  Capacity,  Bound  by  Decree. 

§  2043.  Junior  Mortgagee  as  Defendant. 

§  2044.  Holders  of  Equity  of  Redemption  a  Necessary  Party  Defendant. 

§  2045.  Judgment  Creditors  of  Mortgagor  as  Defendants. 

§2046.  Executors  and  Administrators  of  Mortgagor  as  Defendants. 
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§2047.  Tenant  in  PoBsession  as  Defendant 

§2048.  Trnstees  and  Benefieiaries  as  Defendants. 

§  2049.  Unknown  Owners  as  Defendants. 

§2050.  Intervening  Parties. 

§2051.  Unneeessary  Parties  Defendant. 

§2052.  Improper  Parties  Defendant — ^Holders   of  Adverse  Title. 

§  2053.  Party  Holding  Unrecorded  Deed. 

§2054.  Effect  of  Failure  to  Make  Proper  Parties  Defendants. 

§  2055.  Bights  of  Mortgagee  Subject  to  Mechanics  Liens. 

§2056.  General  Allegations  in  Begard  to  Interest  of  Defendants  Not  Par- 
ties to  the  Mortgage,  Suffices. 

§  2057.  Demurrer  to  Bill  for  Want  of  Proper  Parties. 

§2058.  Motion  to  Dismiss  Bill  Amounts  to  Demurrer. 

§  2059.  Defenses  to  Be  Made  by  Way  of  Plea  or  Answer. 

§  2060.  Payment  of  Notes  to  Agent  of  Mortgagee  as  a  Defense. 

§  2061.  Beplication  May  Be  Waived. 

§2062.  Proof  of  Execution  of  Note  Unnecessary  Without  Sworn  Answer. 

§2063.  Affirmative  Relief  Granted  Defendant  Only  on  Cross  BilL 

§  2064.  Cross  Bill  Must  Be  Germane  to  Original  Bia 

§2065.  Cross  Bill  Unnecessary  to  Protect  Bights  of  Subsequent  Incum- 
brancers. 

§2066.  Foreclosure  Open  to  Equitable  Defenses. 

§2067.  Correcting  Mistakes  in  Mortgages  in  Equity. 

§2068.  Latent  Equities  of  Third  Parties. 

§  2069.  Bights  of  Personal  Securities  on  Mortgage  Note. 

§  2070.  Mortgages  Exempt  from  Defenses  to  the  Same  Extent  as  Nego- 
tiable Paper  if  Held  by  Bona  Fide  Purchaser  for  Value — Statute. 

§  2071.  Usury  as  a  Defense. 

§  2072.  Penalty  for  Violation  of  Statute  Begarding  Usury. 

§2073.  Usury  to  Be  Pleaded — Statute. 

§2074.  Pleading  Usury  a  Personal  Privilege. 

§  2075.  Devises  to  Evade  the  Penalties  of  Usury. 

§  2076.  Defense  of  Usury  Not  Allowed  Where  Transaction  Is  Wholly  Com- 
pleted. 

§  2077.  Heir  Estopped  to  Plead  Usury  if  Ancestor  Was  Estopped. 

§2078.  Affirmance  by  Mortgagor  of  Amount  and  Validity  of  Mortgage. 

§  2079.  lUegality  or  Failure  of  Consideration. 

§2080.  Statute  of  Limitations  as  a  Defense  to  Foreclosure  of  Mortgages — 
Statute. 

§2081.  Matters  Barred  in  Law,  Barred  in  Equity. 

§2082.  Payment  on  Obligations  Tolls  Statute  of  Limitations. 

§  2083.  Aifirmative  Intention  to  Make  Payment  on  Particular  Debt  Essential. 

§2084.  Admission  That  Is  Still  Due  and  Unpaid,  Essential. 

§  2085.  Effect  of  Payment  of  Joint  Maker  of  Note. 

§  2086.  Proof  That  Payments  Were  in  Fact  Made,  Essential. 

§  2087.  Written  Promise  to  Pay  When  Applicable. 

§  2088.  Maker  of  Obligation  Absent  from  the  State. 
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§  2089.    statute  of  Frauds  or  Limitations  to  Be  Pleaded  as  a  Defense. 
§2090.    Persons  Who  May  Interpose  Statute  of  Limitations  as  a  Defense 

to  Foreclosure. 
§2091.    Setoffs  and  Counter  Claims  Allowed  in  Equity. 
§  2092.    Parties  Becoming  Interested  in  Property  Pendente  Lite. 
§  2093.    Lis  Pendens  Defined. 
§  2094.    Commencement  of  Lis  Pendens. 
§2095.    Essentials  to  Lis  Pendens. 
§  2096.    Amendment  to  Bill  as  Affecting  Lis  Pendens. 
§2097.    Continuous  Prosecution  of  Suit  as  Affecting  Lis  Pendens. 
§  2098.    Priority  of  Liens  Against  Mortgaged  Property  Determined. 
§  2099.    Rights  of  Senior  and  Junior  Mortgagee. 
§  2100.    Subrogation  a  Principle  of  Equity. 
§2101.    Subrogation  of  Junior  to  Senior  Mortgage. 
§2102.    Expenses  Incurred  in  Protecting  Mortgaged  Property. 
§  2103.    Proper  Decree  in  Contests  Between  First  and  Second  Mortgage. 
§2104.    Reference  to  Master  in  Chancery  and  Master's  Report. 
§  2105.    Variety  of  Relief  Afforded  by  Courts  of  Equity. 
§  2106.    Decree  of  Foreclosure. 
§  2107.    Nature  of  Findings  in  Decree. 

§  2108.     Findings  as  to  Several  Tracts  Liable  for  Different  Sums. 
§  2109.     Computation  of  Interest  on  Entry  of  Decree. 
§2110.    Form  of  Decree  Where  First  Mortgagee  Is  Party  Defendant. 
§  2111.    Form  of  Decree  Where  Second  Mortgagee  Is  Party  Defendant. 
§  2112.     Decree  on  Past  Due  Interest  Note — Sale  Subject  to  Continuing  Lien 

of  Subsequent  Notes. 
§  2113.    Complainant  Only  Entitled  to  Actual  Amount  Due. 
§  2114.    Rights  of  Defendant  in  Default. 
§  2115.     Decree  of  Sale  Is  in  Rem,  Not  in  Personam. 
§2116.     Binding  Force  of  Decree  on  Third  Parties. 
§  2117.     Construction  of  Several  Orders  Simultaneously  Entered. 
§2118.     Allowance  of  Solicitor's  Fee  Rests  Wholly  in  Contract. 
§  2119.    Solicitor 's  Fee  Not  Allowed  for  Unnecessary  or  Useless  Services. 
§2120.    Amount  of  Solicitor's  Fee  a  Question  of  Fact  to  Be  Determined  by 

Evidence. 
§2121.    Amount  of  Solicitor's  Fee  Specified  in  Mortgage. 
§2122.    Solicitor's  Fees  on  Cross  Bill  Filed  by  Prior  Mortgagee. 
§2123.     SoUcitor's  Fee  Not   Allowed  Where  the   Complainant   Is   His   Own 

Solicitor,  or  Where  He  Is  a  Member  of  a  Firm  of  Solicitors,  or 

Is  an  Officer  of  the  Corporation  Filing  the  BilL 
§  2124.    Solicitor's  Fee  May  Be  Allowed  Where  Successor  in  Trust  Acts  as 

Complainant 's   Solicitor. 
§2125.     Chancellor  to  Determine  Amount  of  Solicitor's  Fee. 
§2126.     Solicitor's  Fee  May  Be  Modified  in  Supreme  Court. 
§2127.     Duty   of   Defendant   to    Tender   a   Reasonable   Amount   for   Service 

Already  Rendered  by  Solicitor  to  Save  Future  Costs. 
§2128.     Necessary  Averments  in  Bill  in  Regard  to  Allowance  of  Solicitor's 

Fees. 
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§  2129.  Solicitor 's  Fee  May  Be  Included  in  Amount  Found  Due  Under 
Mortgage. 

§2130.  Questioning  the  Amount  of  Solicitor's  Fee  Must  Be  Brought  Before 
the  Court  of  Beview  in  a  Proper  Manner. 

§  2131.    Fixing  Time  of  Payment  of  Amount  Found  Due. 

§  2132.     Sale  and  Terms  of  Sale. 

§  2133.    Notice  of  Sale  in  Foreclosure. 

§  2134.    Notice  of  Sale  to  Conform  With  Bequirements  of  Decree. 

§2135.     Sale  in  Separate  Tracts. 

§  2136.     Sale  in  Inyerse  Order  of  Alienation  by  Mortgagor. 

§  2137.    Presumption  in  Begard  to  the  Begularity  of  the  Sale. 

§  2138.    Approval  of  Beport  of  Sale. 

§  2139.     Amount  of  Sale  Evidence  of  Value  of  Property  as  Security. 

§  2140.    Objections  to  Beport  of  Sale. 

§2141.    Power  of  Of^ce  Conducting  Sale. 

§  2142.    Order  of  Court  Approving  Beport  of  Sale. 

§2143.    Setting  Aside  Foreclosure  Sale. 

§  2144.    Order  Bequiring  Purchaser  to  Complete  Sale. 

§  2145.     Foreclosure   Sale   Extinguishes   Mortgage   Lien. 

§  2146.    Bights  of  Purchaser  Fixed  as  of  Date  of  Mortgage. 

§  2147.    Sale  After  Death  of  Mortgagor,  After  Entry  of  Decree. 

§  2148.     Interest  Taken  by  Purchaser  at  Mortgage  Sale. 

§  2149.  Insurance  Money  on  Property  Destroyed  After  Foreclosure  Sale  Be- 
longs to  Mortgagor. 

§2150.  Insurance  Premiums  Not  a  Lien  on  Mortgaged  Property  Unless  so 
Specially  Provided. 

§2151.  Judgments  at  Law  Not  a  Lien  on  Surplus  Arising  from  Mortgage 
Sale. 

§  2152.  Purchaser  at  Mortgage  Sale  Holds  Under  Decree  and  Not  Under 
Mortgage. 

§  2153.  Purchaser  at  Sale  Succeeds  to  All  the  Bights  of  the  Party  to  the 
Suit. 

§  2154.  Bemoval  of  Improvements  After  Sale  and  Before  Time  of  Kedemp- 
tion  Expires. 

§  2155.    Equitable  Estate  Vested  in  Purchaser  Not  Disturbed  for  Irregularities. 

§  2156.    Purchase  by  Mortgagor  at  Foreclosure  Sale. 

§2157.    Bights  of  Assignee  of  Certificate  of  Sale. 

§  2158.    Deed  on  Judicial  Sale  Presumed  Bightfully  Issued. 

§2159.    Master's  Deed  Vests  Legal  Title  in  Grantee. 

§2160.  Possession  Taken  Under  Master's  Deed  Adverse  to  Bights  of  Mort- 
gagor and  His  Grantees. 

§  2161.    Decrees  for  Deficiency — Statute. 

§2162.    Deficiency  Decree  a  Statutory  Bemedy. 

§  2163.    Decree  for  Deficiency  Against  Third  Persons. 

§  2164.     Strict  Foreclosure  of  Mortgages. 

§2165.     Time  Allowed  for  Bedemption  in  Strict  Foreclosure. 

§  2166.    Decree  Authorizing  Sale  Without  Bedemption  Erroneous. 

§  2167.    Bights  of  Subsequent  Purchasers  and  Incumbrances. 
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§  2168.  Btiiet  Foieelosme  of  MortgftgM  Not  FuTorod  by  the  Oonrte. 

§2169.  Rule  of  Striet  Foreelosue  in  Omos  of  Seuit  Seenritj. 

§  2170.  AUegationa  in  BiU  for  Striet  Foredonm. 

§  2171.  Land  Taken  in  SatiBfaetion  of  Debt  in  Striet  ForeekMue. 

§2172.  Form  of  Decree  in  Striet  Foreelosnre  of  Mortgage. 

§2173.  Supplemental  Decree  Unnecessary  in  Striet  Foreelosnieu 

§2174.  Appeal  of  Supreme  Court  or  Appellate  Court. 

§  2175.  Court  of  Beyiew  Governed  by  Beeord  of  Trial  Court 

§2176.  Presumptions  in  Support  of  Decree  of  Trial  Court. 

§  2177.  Court  of  Beview  to  Bererse  Decree  Before  Hodifjring  It 

§2178.  Appeal  Allowed  from  Order  Appointing  BeeeiTer  by  Statute. 

§2179.  Foreclosure  of  Mortgages  by  Scire  Facia»— Procedure — Statute. 

§  2180.  Statute  Liberally  Construed. 

§2181.  Statute  Changed  tbe  Bule  in  Begard  to  Foredoeure  of  Mortgages. 

§  2182.  Definition  and  Nature  of  Writ  of  Scire  Facias. 

§2188.  Proceeding  by  Scire  Facias  a  Legal  and  Not  an  Equitable  Action. 

§2184.  Parties  Plaintiff  in  Scire  Facias. 

§  2185.  Foreclosure  of  Mortgage  by  Scire  Fadas  for  Use  of  Assign  of  Note. 

§  2186.  Parties  Defendant  to  Scire  Facias. 

§  2187.  Writ  of  Scire  Facias  Both  a  Process  and  Declaration,  and  Amendable. 

§  2188.  Becording  Mortgage  Essential  to  Scire  Facias. 

§  2189.  Bight  to  Foredose  by  Scire  Facias  Confined  to  Money  Demands. 

§  2190.  Proceeding  by  Scire  Facias  Not  an  Ordinary  Action  but  a  Proceeding 

to  Enforce  a  Specific  Lien. 

§2191.  Maturity  of  Debt  Essential  to  Scire  Facias. 

§  2192.  Foredosure  by  Scire  Facias  a  Proceeding  in  Bem. 

§2193.  Notice  to  Defendant  by  Publication  and  Mail— Statute. 

§  2194.  Form  of  Writ  of  Scire  Facias. 

§2195.  Defense  Pleaded— Set  Off— SUtute. 

§2196.  Defects  in  Writ  Open  to  Demurrer. 

§2197.  Presumptions  as  to  Delivery  of  Writ  to  OfBcer. 

§  2198.  Bequisites  of  Service  of  Writ. 

§  2199.  Two  Betums  of  Writ  Nihil  Suflldent  to  Give  Court  Jurisdiction. 

§  2200.  Judgment  to  Be  Given— Statute. 

§2201.  Voidable  Judgments. 

§  2202.  Judgment  Against  Administrator  in  Scire  Facias. 

§2203.  Attorney's  Fees  Allowed  in  Foredosure  by  Scire  Fadas. 

§2204.  Special  Execution — ^Lien — Statute. 

§2205.  SatiBf action  of  Mortgage  by  Scire  Facias  a  Complete  Satisfactton. 

§  2206.  Bights  of  Purchaser  on  Foredosure  Sale  on  Scire  Facias. 

§2207.  Powers  of  Courts  of  Chancery  Over  Judgments  in  Sdie  Fadas. 

§  2208.  Writ  of  Assistance  Defined. 

§  2209.  Writ  of  Assistance  Issued  Only  on  Judicial  Inquiry. 

§2210.  Party  Entitled  to  Writ  of  Assistance. 

§  2211.  Against  Whom  Writ  Will  Issue. 

§  2212.  Writ  of  Assistance  Not  Issued  When  Unjust  and  Inequitable. 

§  2213.  Writ  of  Assistance  Not  Proper  in  Bills  to  Bemove  Clouds. 

§  2214.  Form  of  Decree  Providing  for  Writ  of  Asriifanee. 
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§  2215.  Fonn  of  Writ  of  AariBtanoe. 

§2216.  Bight  of  Mortgagee  to   Take   Fosaesuon   of   Mortgaged   Premises 

Peaeeablj. 

S  2217.  Bight  of  Mortgagee  to  PoaseasioiL 

§2218.  Improyementa  and  Bepairs  Made  by  Mortgagee  in  Possession. 

§2219.  Ejectment  by  Mortgagee  on  Ciondition  Broken. 

§  2220.  Stating  Account  Between  Mortgagor  and  Mortgagee. 

§2221.  Suit  at  Law  Upon  Mortgaged  Beenrities. 

§  2222.  Mortgage  of  Lands  of  Infants  and  Other  Incompetents. 

§  1900.  Intiroductioii— Were  it  not  for  the  fact  that  the 
subject  of  mortgages  is  treated  and  considered  by  the 
Statutes  of  Illinois  this  chapter  would  not  be  included 
herein.  The  subject  of  mortgages  is  so  extensive  that  a 
full  and  complete  treatment  of  the  subject  demands  a  spe- 
cial treatise  thereon,  and  there  are  now  extant  a  number 
of  excellent  works  fully  covering  the  subject,  which  natur- 
ally renders  another  work  thereon  unnecessary.  But  the 
statutes  of  Illinois  have  given  a  chapter  to  the  subject, 
and  as  this  work  purports  to  be  one  treating  of  the  statute 
law  of  real  estate  in  Illinois,  disregarding  this  chapter 
would  render  the  work  incomplete.  Therefore,  insofar  as 
the  statutes  and  decisions  of  the  .courts  relate  to  this  sub- 
ject, they  will  be  considered  herein. 

§  1901.  Mortgages  Defined — ^A  mortgage  is  a  conveyance 
with  a  condition  annexed,  and  purports  upon  its  face  to 
convey  a  title,  but  the  condition  authorizes  the  mortgagor 
to  defeat  the  title  thus  conveyed  and  to  reinvest  it  in  hitn- 
self,  by  the  performance  of  the  condition.  After  a  failure 
to  perform  the  condition,  the  title  at  law  apparently  be- 
comes absolute  in  the  mortgagee  and  is  clear  color  of  title. 
But  the  possession  acquired  by  the  mortgagee  and  so  long 
as  it  continues,  is  not  held  to  be  hostile  or  adverse.  So 
also  in  regard  to  the  payment  of  taxes.  While  these  several 
relations  exist,  the  possession  and  the  payment  of  taxed 
cannot  be  held  to  be  for  the  benefit  of  the  occupant,  and 
cannot  be  relied  upon  for  hostile  purposes  against  the 
mortgagor.* 

1— Chiekering  ▼.  TbSIm,  20  HL  508. 
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A  mortgage  is  any  conveyance  of  an  estate  to  secure  a 
debty  or  the  performance  of  some  act,  such  as  the  payment 
of  money,  or  the  furnishing  of  indemnity,  subject  to  be 
defeated  by  the  performance  of  the  act  agreed  to  be  done. 
So  a  conveyance  made  by  a  land  company  to  a  trustee 
given  to  secure  the  performance  of  the  undertakings  of  the 
land  company  to  pay  the  dividends  or  interest  semi-annu- 
ally to  the  guaranteed  or  preferred  stock,  and  ultimately  to 
pay  the  stock  itself,  made  such  a  conveyance  a  mortgage.* 

§1902.  General  Rules  of  ConveyanceB  Applicable  to 
Mortgages — A  mortgage  is  a  legal  conveyance  of  the  title 
to  land,  and  the  rules  of  law  in  regard  to  the  parties,  the 
description  of  the  premises,  the  covenants,  the  signing,  seal- 
ing, acknowledgment,  delivery  and  recording  of  mortgages 
are  substantially  the  same  as  those  applying  to  conveyances 
in  general,  and  these  subjects  having  all  been  considered 
in  the  chapter  on  conveyances,  they  will  be  but  slightly  con- 
sidered here. 

§  1903.  Mature  of  Mortgage  Estate— In  courts  of  law  in 
this  State,  the  legal  title  to  mortgaged  lands  rests  in  the 
mortgagee.  So  that,  at  least  after  condition  broken,  eject- 
ment may  be  maintained  by  the  mortgagee  against  the 
mortgagor,  or  against  any  person  to  whom  he  has  conveyed 
the  equity  of  redemption.  The  mortgagor  can  invest  his 
grantee  with  no  greater  title  than  he  himself  possessed. 
His  grantee  merely  succeeds  to  the  rights  of  the  grantor, 
or  mortgagor.  This  is  the  view  which  courts  of  law  take 
when  questions  arise  between  the  mortgagor  or  his  assigns 
and  the  mortgagee.' 

But  as  between  the  mortgagor  or  his  representatives  and 
parties,  other  than  the  mortgagee,  the  mortgagor  is  re- 
garded as  the  legal  owner  of  the  property,  and  has  the 
legal  right  to  protect  the  property.  The  legal  title  is  never 
out  of  the  mortgagor,  except  as  between  him  and  the  mort- 
gagee.   And  as  to  the  mortgagee,  if  his  debt  becomes 

2— Fitch  V.  Wetherbee,  110  HI.  475.  3— Walker  v.  Warner,  179  HL  16. 
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barred  by  the  statute  of  limitations,  the  mortgagor's  title 
is  free  from  the  title  of  the  mortgagee,  and  the  mortgagor 
remains  the  absolute  owner  of  the  property,  not  by  any 
new  title,  but  by  virtue  of  the  title  he  originally  had.* 

From  an  early  period  courts  of  equity  have  taken  a  dif- 
ferent view  of  mortgages  than  have  courts  of  law.  They 
have  looked  upon  a  forfeiture  of  an  estate  at  law,  because 
of  nonpayment  on  the  day  fixed  by  the  mortgage,  as  in 
the  nature  of  a  penalty,  and  have  given  relief  accordingly. 
This  relief  was  given  by  allowing  the  mortgagor  to  redeem 
the  land,  on  equitable  terms,  at  any  time  before  the  right 
to  do  so  was  barred  by  foreclosure,  and  this  right  was 
called  his  ** Equity  of  Redemption."  Courts  of  equity  look 
upon  the  substance  of  the  transaction,  rather  than  its 
form,  and  have  held  that  the  mortgage  was  a  mere  security 
for  the  payment  of  the  debt,  and  that  the  mortgagor  was 
the  real  beneficial  owner  of  the  land,  subject  to  the  lien  of 
the  indebtedness,  and  have  held  also  that  the  interest  of 
the  mortgagee  in  the  land  was  simply  a  lien  upon  it,  rather 
than  estate  in  it.* 

§1904.  Instrument  a  Mortgage  as  to  Both  Parties— If 
the  instrument  be  a  mortgage  as  to  one  party,  it  must  be 
a  mortgage  as  to  the  other  party;  it  cannot  be  a  mortgage 
on  one  side  only;  the  rights  of  the  parties  are  mutual  and 
reciprocal,  and  the  rights,  powers  and  obligations  of  the 
parties  are  such  as  usually  appertain  to  mortgages.® 

§  1905.  Estate  of  Executor  of  Mortgagor  in  the  Mort- 
gaged Lands — ^Where  mortgaged  lands  are  devised  to  an  ex- 
ecutor or  trustee  he  acquires  no  greater  title  than  that  held 
by  his  decedent  and  that  is  merely  an  equity  of  redemp- 
tion. All  that  an  executor  can  properly  inventory  is  his 
right  or  interest  in  the  land  and  that  is  an  equity  of  re- 
demption.   When  the  holder  of  the  indebtedness  seeks  to 

4— Lightcap    v.    Bradley,    186    Dl.  6— Walker  v.  Warner,  179  TO.  16; 

510;   Kelley  Brewing  Co.  v.  Mason,  Carpenter    v.    Plegge,    192    HL    82; 

116  lU.  App.  603.  Fitch  v.  Miller,  200  IXL  170. 

5— Esker  v.  Heffeman^  159  HI.  38. 
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foreclose  the  trust  deed  or  mortgage  and  have  a  decree  of 
sale  he  is  not  participating  in  inventoried  assets  of  the 
deceased  mortgagor  but  is  endeavoring  to  enforce  his  claim 
against  an  estate  before  then  conveyed  by  the  mortgagor 
and  an  estate  whidi  an  executor  or  administrator  has  no 
right  to  inventory.  The  equity  of  redemption  is  an  estate, 
which,  by  the  terms  of  the  instrument  itself,  had  been  for- 
feited to  the  greater  estate  J 

§  1906.  Bights  of  Mortga^fee  Fixed  by  Mwtga^e— Hie 
rights  of  a  mortgagee,  whatever  they  may  be,  after  they 
become  vested  in  him  cannot  in  any  way  be  affected  by  any 
act  of  the  mortgagor  or  those  claiming  under  him,  by  way 
of  conveyance,  release  or  otherwise,  except  by  reason  of  his 
own  negligence.* 

Where  the  holder  of  a  mortgage  has  caused  it  to  be  duly 
recorded  he  is  not  charged  with  notice  of  other  instroments 
subsequently  recorded.* 

In  trust  deeds  in  the  nature  of  mortgages  it  is  not  a  fatal 
defect  that  the  holder  of  the  indebtedness  is  made  the  trus- 
tee therein.  But  it  is  more  prudent  that  some  other  per- 
son should  be  named  as  trustee." 

§  1907.  Waste  on  Mortgaged  Premises  Prevented  by  In- 
junction— ^A  court  of  chancery  will  always,  on  the  applicar 
tion  of  the  mortgagee,  stay  the  commission  of  waste  by  an 
injunction.  And  it  makes  no  difference  whether  the  mort- 
gagor is  solvent  or  insolvent.  And  the  removal  of  fixtures 
from  the  mortgaged  premises  may  be  prevented  by  injunc- 
tion, inasmuch  as  such  removal  would  impair  the  mortgage 
security.^^ 

A  trustee  in  an  active  trust,  who  holds  the  title  in  fee, 
has  no  right  to  commit  waste  on  the  premises  for  the  bene- 

T^Wanghop   ▼.   Bartlett,   165   HL  10 — ^Foster  ▼.  Latham,  21  HI.  App. 

124.  165. 

8— MeOauley  ▼.  Goe,  150  lU.  311.  11— WiUiamfl  ▼.  Cadeago  Exfaibition 

9^Wanghop  y.   Bartlett,   165   lU.  Co.,  188  BL  19. 
124. 
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fit  of  the  life  tenant  at  the  expense  of  the  remainderman, 
where  he  holds  the  title  for  the  benefit  of  both.^ 

§  1908.  Platting  of  Mortgaged  Premises  by  Mortgagor- 
It  frequently  occurs  that  after  the  execution  of  a  niortgage 
the  mortgagor  subdivides  and  plats  the  property,  and  makes 
a  record  thereof.  This  is  doubtless  done  to  facilitate  the 
sale  of  the  property.  But  it  cannot  be  doubted  that  the 
mortgagor  cannot,  without  the  assent  of  the  mortgagee, 
plat  the  mortgaged  premises,  and  donate  streets,  alleys  and 
public  grounds  to  the  public;  but,  in  case  such  a  plat  is 
made  by  the  mortgagor,  the  assent  of  the  mortgagee  thereto 
will  be  implied  by  his  accepting  a  certain  sum  per  lot  and 
executing  releases  therefor. 

And  a  purchaser  of  a  part  of  the  mortgaged  premises, 
purchasing  by  the  plat,  and  junior  judgment  creditors  with 
lien  upon  portions  of  the  platted  premises,  are  estopped 
from  insisting  that  the  portions  of  the  mortgaged  premises 
embraced  in  the  platted  streets,  alleys  and  ways  shall  be 
regarded  and  treated  as  premises  released,  and  the  value 
thereof  credited  upon  the  mortgage  debt.^* 

§  1909.  Consideration  for  Mortgage— It  is  essential  to  the 
validity  of  a  mortgage  that  there  should  be  a  good  con- 
sideration therefor.  What  is  and  what  is  not  a  good  con- 
sideration for  a  mortgage  is  frequently  a  matter  of  con- 
troversy. Where  advancements  are  made  by  the  mortgagee 
to  third  parties  at  the  request  of  the  mortgagor,  and  with 
his  knowledge,  such  advances  are  a  sufficient  consideration 
to  support  the  mortgage.  It  is  not  necessary  that  the 
money  should  pass  through  the  hands  of  the  mortgagor.** 

It  has  always  been  held  that  a  pre-existing  debt  is  a  good 
consideration  for  a  conveyance  by  way  of  mortgage.** 

The  fact  that  the  mortgagor  is  not  indebted  to  the  mort- 
gagee and  the  fact  that  no  consideration  passed  from  l^im 
to  the  mortgagor  does  not  always  impair  the  validity  of 

12— OMo  OU  Co.  T.  Danghetee,  240         14— BaU  y.  Manke,  202  m.  81. 
HI.  861.  15— First  Nat.  Bank  ▼.  Dayis,  146 

18— Boone  t.  Olaik,  129  HL  466.         lU.  App.  462. 
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the  mortgage.  So  where  it  is  made  to  appear  that  the 
mortgagor  is  indebted  to  certain  parties,  and  expects  further 
advances  to  be  made  to  him,  and  he  executes  a  mortgage 
to  a  third  party  for  the  purpose  of  securing  such  indebt- 
edness and  future  advances,  there  is  no  rule  of  law  which 
is  violated  by  the  transaction  taking  this  form,  and  its 
validity  cannot  be  questioned.'  The  mortgagee  stands  in 
the  condition  of  trustee  for  the  beneficiaries.*' 

It  is  not  necessary  that  the  consideration  for  a  mortgage 
should  move  directly  from  the  mortgagee  to  the  mortgagor, 
but  a  mortgage  will  be  good  which  is  made  to  secure  the 
indebtedness  of  a  third  party.*' 

§  1910.  Rights  of  Innocent  Mortgagees— The  rights  of  an 
innocent  mortgagee  in  the  premises  will  be  protected  in  a. 
court  of  equity.  So,  where  the  defendant  in  possession  of 
the  premises  relies  upon  an  unrecorded  deed  from  the 
mortgagor,  executed  prior  to  the  making  of  the  loan,  and 
the  evidence  shows  that  the  loan  was  negotiated  by  him, 
or  with  his  assistance,  knowledge  and  consent  and  the  mort- 
gage given  to  secure  it  was  recognized  by  him  as  a  valid 
mortgage  for  a  number  of  years  after  it  was  executed  and 
recorded,  and  after  the  execution  of  the  title  was  recog- 
nized by  him  as  being  in  the  mortgagor,  this,  under  well 
settled  equity  principles,  will  justify  the  court  in  properly 
holding  the  lien  of  the  mortgage  to  be  superior  to  the  title 
of  the  defendant  to  the  premises." 

Open  and  visible  possession  of  land  by  the  equitable 
owner  is  notice  to  all  persons  of  the  rights  of  such  equitable 
owner,  and  charges  a  subsequent  mortgagee  with  notice  of 
such  rights  and  he  takes  subject  thereto.** 

§  1911.  The  Existence  of  a  Debt  Essential  to  the  Validity 
of  a  Mortgage — ^In  order  to  constitute  the  relation  of  mort- 
gagor and  mortgagee,  a  debt  or  an  obligation  of  some  char- 

le^Melntire  ▼.  Tates,  104  HI.  491.  18— Piot  ▼.  Davis^  241  lU.  434. 

17— Thackaberry    v.    Johnson,    228  19— Williama    ▼.    Spitzer,    203    ni. 

111.  149.  505. 
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acter  is  essential  and  where  no  debt  or  obligation  exists 
there  cannot  be  a  mortgage.*^ 

A  mortgage  is  made  to  secure  the  payment  of  a  debt, 
and  where  there  is  no  debt  there  is  no  mortgage.  Al- 
tfaongh  documents  may  be  made  in  the  form  of  notes  and 
mortgages,  and  the  same  placed  on  record,  the  mortgage 
cannot  take  effect  until  some  advances  are  made  on  the 
notes  secured  by  the  mortgage."^ 

Where  the  note  which  the  mortgage  purports  to  secure 
is  not  in  existence  at  the  time  the  mortgage  is  executed, 
but  was  executed  several  years  after  the  execution  of  the 
mortgage,  and  after  the  rights  of  third  parties  had  inter- 
vened, it  cannot  be  foreclosed  so  as  to  effect  the  rights  of 
such  third  parties.  And  this  is  true  even  though  the  in- 
dobtedness  existed  at  the  time  of  the  execution  of  the 
mortgage. 

But  it  is  not  doubted,  however,  that  a  mortgage  may  be 
drawn  to  secure  an  indebtedness  without  any  note  or  other 
obligation  being  given  as  evidence  of  such  indebtedness.** 

While  there  must  be  a  debt  intended  to  be  secured  by  a 
mortgage  in  order  to  render  a  mortgage  valid,  there  need 
not  be  any  promise  on  the  part  of  the  mortgagor  to  pay 
the  debt.  It  is  not  essential  to  the  validity  of  a  mortgage 
that  the  obligation  to  pay  the  debt  should  be  direct  from 
the  mortgagor  to  the  mortgagee.** 

While  it  may  be  true  that  as  between  the  parties  to  the 
transaction  it  might  be  their  understanding  that  a  mort- 
gage should  take  effect  from  and  relate  back  to  its  date, 
and  such  an  understanding  might  be  enforced  by  the  courts, 
yet  as  between  third  parties  the  intention  of  the  parties 
to  the  transaction  must  yield  to  the  requirements  of  the 
law  in  regard  to  the  payment  of  the  money  and  recording 
the  instrument.** 

20— Freer   ▼.   Lake,    115    lU.    662;  22— Ogden  v.  Ogden,  180  111.  543. 

Piacher  v.  Touhy,  186  IlL  143.  23— Evans  v.  Holman,  244  111.  596. 

21— Schaeppi  v.  Glade,  195  111.  62 ;  24^— Schultze  v.  Houf es,  96  111.  335. 
Schultze  V.  Houfes,  96  111.  335. 
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§  1912.  Railroad  Mortgagea^After  Aoqnired  Proper^— 

A  railroad  company,  in  addition  to  the  property  owned  by 
it,  may  properly  include  in  a  mortgage  its  after  ac(}aired 
property  appertaining  to  the  road,  and  a  mortgage  so  given, 
on  its  foreclosure,  and  a  deed  properly  executed  in  pursu- 
ance thereof,  will  convey  such  after  acquired  property. 

And  such  a  mortgage  operates  upon  the  after  acquired 
property  as  soon  as  it  is  obtained.  Such  is  the  settled 
law  of  the  Federal  courts,  and  generally  of  the  State  courts 
as  well.** 

A  mortgage  by  a  railroad  company  of  its  present  prop- 
erty and  such  other  property  as  may  afterward  be  acquired 
by  it  for  railroad  purposes  does  not  include  a  title  to  an 
undivided  half  of  a  certain  piece  of  property  afterwards 
acquired  by  it,  but  not  for  railroad  purposes,  and  a  fore- 
closure of  such  mortgage,  and  a  title  made  thereunder,  does 
not  affect  the  title  to  such  after  acquired  property.  The 
title  remains  as  it  was  before  the  foreclosure.** 

§  1913.  Form  of  Obligation  Secured— There  is  no  distinc- 
tion between  notes  made  payable  to  a  particular  person 
and  notes  payable  to  bearer  or  to  the  order  of  the  maker 
and  by  him  endorsed.*^ 

Such  a  note  endorsed  and  delivered  to  the  holder  of  a 
trust  deed  made  to  secure  the  payment  of  the  same,  passes 
the  legal  title  to  the  note  to  the  holder  thereof  for  value.** 

§  1914.  Negotiability  of  Securities— The  negotiability  of 
a  promissory  note  is  not  destroyed  by  the  mere  fact  that 
it  is  recited  in  it  that  its  payment  is  secured  by  a  mortgage 
or  trust  deed.  In  order  to  destroy  such  negotiability  there 
must  be  something  in  it  which  qualifies  the  promise  or 
makes  it  uncertain  or  conditional.** 

25— Qniney  y.  Chicago,  B.  ft  Q.  B.  28— MeAuliff    y.    Beuter,    61    lU. 

B.  Co.,  94  IlL  357;   Frost  t.  Gales-  App.  82. 

bnrg,  B.  &  E.  B.  B.  Co.,  167  111.  161.  29— Zollman   ▼.    Jaekson   T.    A    S. 

26— Chicago,  P.  &  St.  L.  By.  Co.  y.  Bank,   238   HL    290. 
Tice,  232  HI.  232. 

27 — ^McCormick  y.  Bneler,   67   HI, 
App.  78. 
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§1915.  Obligations  Fajrable  in  Gold  Coin— A  contrax^t 
payable  in  the  gold  coin  of  the  United  States  of  the  standard 
weight  and  fineness  is  valid  and  one  which  will  be  enforced 
by  the  courts.  The  validity  of  such  contracts  has  been 
sustained  by  the  State  courts  and  by  the  Supreme  court 
of  the  United  States.  No  principle  of  public  policy  is 
violated  by  such  a  contract,  nor  does  it  violate  any  principle 
of  law.  If  the  two  contracting  parties  see  proper  to  make 
the  debt  payable  in  gold  coin,  no  reason  is  perceived  why 
they  may  not  do  so.  Nor  is  there  any  good  reason  why 
such  a  contract  may  not  be  enforced,  although  silver  dol- 
lars and  legal  tender  notes  may  be  in  circulation  as  money .•• 

A  claim  that  the  mortgage  is  invalid  because  it  calls  for 
the  payment  of  the  mortgage  debt  in  gold  coin  cannot  be 
considered  on  appeal  from  a  foreclosure  proceeding,  where 
the  decree  only  finds  the  amount  due  in  dollars  and  cents 
without  its  payment  in  any  kind  of  money.  A  clause  in  a 
mortgage  requiring  the  payment  of  the  mortgage  debt  in 
gold  coin,  even  though  it  be  assumed  to  be  void,  would  not 
relieve  the  mortgagor  from  his  obligation  to  pay  the 
amount  of  the  debt  in  some  kind  of  money.'* 

§  1916.  Rents,  Issues  and  Profits  Subject  to  Mortgage— 
If  the  mortgage  or  trust  deed  includes  the  rents,  issue  and 
profits  of  the  premises  conveyed  thereby  as  security  for 
the  payment  of  the  debt  they  become  as  much  a  part  of 
the  security  as  the  land  and  the  improvements  thereon ;  and 
if  the  provision  is  that  the  right  to  collect  them  shall  con- 
tinue during  the  period  of  redemption,  then  if  a  receiver 
is  appointed  such  appointment  deprives  the  mortgagor  from 
the  right  to  collect  the  rents  during  that  period,  until  the 
mortgage  debt  is  extinguished  or  the  property  redeemed.** 

§  1917.  Growing  Crops  Subject  to  Mortgage — ^The  rule  is, 
that  the  crops  growing  upon  mortgaged  lands  are  covered 
by  the  mortgage,  whether  planted  before  or  after  its  ex- 

30 — ^Dorr  v.  Hnnter,  183  HI.  432.  32 — Howard  t.  Burns,  201  HI.  App. 

31 — ^Bea  v.  Homestead  L.  &  G.  Ck).,      579. 
178  HL  360. 
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ecution,  and  until  they  are  severed  the  mortgage  attaches 
as  well  to  the  crops  as  to  the  land.  And  if  the  land  is  sold 
for  condition  broken  before  severance,  the  purchaser  at 
such  sale  is  entitled  to  the  growing  crops,  not  only  as 
against  the  mortgagor,  but  as  against  all  persons  claiming 
through  or  under  him  subsequent  to  the  recording  of  the 
mortgage.  But  until  foreclosure  or  possession  taken  by 
the  mortgagee  for  breach  of  condition,  the  mortgagor  is 
entitled  to  the  crops.  The  mortgagor,  however,  in  posses- 
sion before  condition  broken  cannot  by  sale  or  mortgage, 
convey  to  the  purchaser,  or  mortgagee,  a  better  title  and 
a  greater  right  to  the  growing  crops  than  the  mortgagor 
has ;  and  the  mortgagee  of  growing  crops  can  take  no  better 
title  than  the  mortgagor  himself  has.  In  order  to  entitle 
a  purchaser  or  mortgagee  of  the  crops  growing  on  mort- 
gaged lands  to  a  better  title  than  the  mortgagee  of  the  land 
there  must  be  a  severance  of  the  crop  from  the  land  before 
the  foreclosure  of  the  land  mortgage  or  taking  possession 
by  such  mortgagee ;  and  the  original  mortgagor  cannot  de- 
feat the  right  of  the  foreclosure  purchaser  to  the  crop  by 
selling  it,  without  cutting,  before  the  foreclosure,  nor  by 
giving  a  chattel  mortgage  on  it. 

While  it  may  be  true  that  as  between  the  parties  to  a 
judgment  the  levy  and  sale  of  the  growing  crops  may  oper- 
ate as  a  severance  of  the  crop  from  the  realty,  yet  as  to  a 
mortgagee  in  a  mortgage,  or  the  trustee  in  a  deed  of  trust, 
given  by  the  execution  debtor  before  the  execution  became 
a  lien  such  seizure  and  sale  will  not  work  as  severance  of 
the  crop  and  that  the  purchaser  at  the  sheriff's  sale  takes 
subject  to  the  rights  of  the  mortgagee,  or  grantee  in  the 
deed  of  trust,  which  will  not  be  cut  off  or  affected  by  the 
execution  sale. 

So,  if  there  be  no  severance  of  the  crop  before  the  ap- 
pointment of  a  receiver  in  a  foreclosure  of  the  mortgage, 
he  has  the  better  title.*^ 

33 — John  Hancock  M.  L.  I.  Co.  v. 
Watson,  200  111.  App.  315. 
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§1918.  Mortga^  af  Leaseholds — No  doubt  a  term  for 
years  may  be  mortgaged  by  the  lessee,  and  the  lien  thus 
created  is  co-extensive  with  the  term  and  becomes  extin- 
guished by  the  mere  lapse  of  time  whenever  the  term  ends. 

When  a  mortgage  is  made  upon  a  leasehold,  the  mort- 
gagee acquires  a  lien  upon  the  legal  and  equitable  interest 
of  the  lessee  at  the  time  the  mortgage  is  executed,  but  he 
acquires  no  interest  superior  to  that  of  the  lessee.  The 
equity  to  which  his  lien  attaches  is  subject  in  his  hands 
to  the  same  contingencies  and  is  liable  to  be  extinguished 
in  the  same  manner  that  they  would  have  been  if  they  had 
remained  on  the  hands  of  the  lessee  unincumbered.** 

§1919.  Proper  Execution  of  Mortgage  Determined  by 
Laws  of  Illinois — The  question  of  the  proper  execution  of 
a  mortgage  on  real  estate  located  in  Illinois  is  to  be  tested 
by  the  laws  of  Illinois  and  not  by  the  laws  of  the  state 
of  the  mortgagor's  residence.  So  a  wife  living  in  Texas 
can  not  interpose  the  laws  of  Texas,  the  place  of  her  domi- 
cile, as  to  her  capacity  to  execute  the  mortgage,  or  imper- 
fections in  the  acknowledgment  thereof.** 

§1920.  Eqtiita>ble  and  Constructive  Mortgages — If  a 
grantee  in  fact  buys  the  land  from  the  complainant  and 
agrees  with  him  to  execute  and  deliver  back  a  mortgage  to 
secure  the  unpaid  purchase  money,  then  as  against  the 
grantee  a  court  of  equity  will  properly  treat  that  as  done 
which  was  agreed  to  be  done  and  render  a  decree  subjecting 
the  premises  to  the  payment  of  the  amount  yet  remaining 
due  land  unpaid.** 

Where  a  purchaser  of  land  after  having  paid  the  purchase 
money  so  as  to  entitle  himself  to  a  deed  orally  pledges  the 
title  then  in  the  hands  of  a  third  party  to  his  vendor  to  in- 
demnify the  latter  against  loss  as  such  surety  of  the  vendee 
in  another  transaction,  a  decree  ordering  the  premise  to  be 

34— McCauley  v.  Coe,  150  HI.  311.  36— Lohmeyer   v.   Durbin,   206   111. 

35 — Post  v.  First  National  Bank,      574. 
38  HI.  App.  259. 
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sold  to  indemnify  the  surety  is  not  erroneous  as  to  the 
vendee. 

Such  an  agreement  is  not  prohibited  by  the  second  sec- 
tion of  the  Statute  of  Frauds.  The  legal  title  was  not  in  the 
vendee,  and  the  agreement  was  not  to  sell  the  property,  but 
only  to  permit  the  title  to  remain  where  it  was  at  the  time 
until  the  surety  should  be  released. 

Neither  is  the  agreement  within  those  condemned  by  the 
ninth  section  of  the  statute.  That  section  was  intended  to 
prevent  persons  holding  the  title  to  lands  from  creating  a 
trust  appointing  a  trustee,  and  declaring  who  shall  be  the 
beneficiary  and  declaring  the  terms  of  the  trust  in  any  other 
manner  than  in  writing.  It  was  not  intended  to  prevent 
the  holder  of  the  legal  title  from  agreeing  with  the  holder 
of  the  equitable  title  upon  other  terms  than  those  by  which 
the  equitable  owner  was  originally  entitled  to  have  a  con- 
veyance of  the  legal  title.  The  statute  was  not  intended  to 
prevent  the  parties  thus  situated  to  agree  upon  other  and 
different  terms  from  those  contained  in  the  original  agree- 
ment.'^ 

After  a  decree  for  the  foreclosure  of  a  mortgage  and  a 
sale  thereunder  at  which  the  mortgagee  became  the  pur- 
chaser and  the  latter  on  the  application  of  the  mortgagor 
to  redeem  waived  the  payment  of  the  money  in  redemp- 
tion, and,  before  the  time  of  redemption  expired,  agreed 
with  the  mortgagor  to  extend  the  payment  of  the  money, 
but  still  to  hold  the  land  as  security,  and  for  that  purpose 
took  a  quit  claim  deed  from  the  mortgagor,  and  gave  the 
mortgagor  a'  bond  for  a  re-conveyance  of  the  land  upon  the 
payment  at  certain  times,  evidenced  by  promissory  notes 
signed  by  the  mortgagor,  in  terms  payable  beyond  the  stat- 
utory time  for  redemption,  for  the  amount  agreed  upon,  it 
was  held  that  the  quit  claim  deed  and  the  bond  to  reconvey 
and  the  notes  constituted  a  new  mortgage  and  not  a  sale 
and  re-sale." 

37—WaTden  ▼.  Grist,  106  HL  326. 
38— Harbison  ▼.  Houghton,  41  SL 
628. 
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§  1921.  Absolute  Deed  as  Constractive  Mortgage— Stat- 
ute— ^'^  Every  deed  conveying  real  estate,  which  shall  ap- 
pear to  have  been  intended  only  as  security  in  the  nature 
of  a  mortgage,  though  it  be  an  absolute  conveyance  in  terms, 
shall  be  considered  as  a  mortgage. ' '  ^ 

The  doctrine  is  well  settled  that  a  deed,  absolute  on  its 
face,  if  intended  to  secure  an  indebtedness,  is  a  mortgage, 
whether  that  intention  is  manifested  by  a  defeasance  in 
writing,  by  parol  declarations,  or  by  acts  of  the  parties.*^ 

The  authorities  are  numerous  to  the  effect  that  the  bur- 
den of  proof  is  upon  the  party  claiming  that  a  deed  absolute 
is  a  mortgage  to  establish  that  fact,  although  it  is  also  said 
that  in  case  of  real  doubt  as  to  the  intention  of  the  parties 
the  courts  will  be  inclined  to  construe  the  transaction  as  a 
mortgage  rather  than  as  a  sale,  and  that  the  two  rules  are 
not  inconsistent.** 

§1922.  Intention  of  the  Parties  in  Constructive  Mort- 
gages the  GontroUing  Question— It  must  be  made  to  appear 
clearly  that  a  conveyance  absolute  W5ts  intended  as  a  mort- 

4 

gage  by  the  parties  at  the  time  it  was  executed.  It  depends 
upon  the  intention  of  the  parties  at  the  time  of  the  trans- 
fer.** 

In  determining  the  intention  of  the  parties  the  instrument 
itself  must  first  be  looked  to,  for,  as  a  general  rule,  where 
there  is  nothing  equivocal  or  ambiguous  in  the  terms  of  the 
written  instrument  it  should  be  given  effect  according  to  its 
plain  and  obvious  import  of  language  used,  unless  to  do  so 
would  lead  to  unreasonable  and  absurd  consequences. 

While  upon  the  face  of  the  papers  the  transaction  appears 
to  be  a  sale  and  not  a  mortgage,  the  parties  are  not  pre- 
cluded from  showing  that  the  transaction  was  in  fact  in- 
tended as  a  mortgage  and  not  as  an  absolute  sale,  and  for 

39— {  18,  Gh.  95,  B.  S.  227;  Jeffeiy  t.  Bobbins,  167  111.  370; 

40 — Gannon  ▼.  Moles,  209  HI  180.  Crane    t.    Chandler,    190    HI.    584; 

41 — Schnlti  ▼.   MeCarty,   193   HL  Presehbaker  t.  Heirs  of  Jaeob  Fea- 

App.  318.  man,  32  HL  475. 
42— Bnrgett  t.   Osborne,   178   HL 
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the  purpose  of  determining  that  intention  the  whole  sub- 
ject is  open  to  inquiry,  and  parol  evidence  may  be  received 
to  show  that  such  deeds  and  agreements,  though  plain  and 
unambiguous  and  absolute  on  their  face,  are  in  fact  only 
security  for  the  loan  of  money — a  mortgage.** 

A  deed  given  by  one  party  to  another,  together  with  a  con- 
tract between  the  same  parties  providing  for  the  re-convey- 
ance to  the  grantor,  upon  the  payment  of  a  certain  sum  of 
money,  the  transaction  amounts  to  a  mortgage.** 

Where  a  party  borrows  money  to  purchase  land  and 
makes  the  purchase,  but  takes  the  deed  in  the  name  of  the 
party  loaning  the  money,  the  transaction  constitutes  a  mort- 
gage from  which  the  borrower  has  the  right  to  redeem,  on 
refunding  the  money  borrowed  with  interest.** 

And  the  same  principle  was  applied  where  a  party,  at  a 
public  sale  of  land  by  the  government,  agreed  by  parol 
with  the  person  in  possession  of  the  land,  and  who  had 
made  improvements  thereon,  to  bid  off  his  claim,  advance 
the  money  at  a  certain  rate  of  interest  and  to  take  the  title 
in  bis  ow^n  name  as  security.** 

A  deed,  absolute  in  form,  executed  as  security  for  any 
sums  the  grantee  may  pay  upon  certain  debts  of  the 
grantor  verbally  agreed  upon  by  them,  operates  as  a  mort- 
gage, and  the  money  so  paid  by  the  grantee  is  a  lien  upon 
the  land  thereby  conveyed.*'' 

Where  a  party  furnishes  money  to  redeem  from  a  judicial 
sale  under  an  agreement  with  the  judgment  debtor  that  the 
party  so  furnishing  the  money  should  take  an  assignment 
of  the  certificate  of  purchase  and  afterwards  an  official  deed 
from  the  officer  making  the  sale,  the  relation  that  thus  ex- 
ists between  the  parties  is  that  of  debtor  and  creditor,  and 
the  certificate  of  purchase  and  the  deed  afterwards  issued 


43— Crane  v.  Chandler,  190  111.  684.  46— Davis  v.  Hopkins,  15  111.  519; 

44 — Barlow  y.  Cooper,  109  111.  App.  Smith  v.  Sackett,  15  HI.  528. 

375.  47— Roberts    v.    Richards,    36    111. 

45 — Thompson    v.    Thompson,    136  339. 
111.  App.  28. 
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therein,  are  in  effect  mortgages  to  secure  the  party  so  ad- 
vancing the  money  in  his  deht  against  the  judgment 
debtor.** 

In  equity  the  form  of  the  transaction  is  not  regarded, 
but  the  substance  must  control.  It  is  not  the  rule  in  equity 
that  to  constitute  a  transaction  a  mortgage  it  should  be  so 
expressed  in  the  instrument  conveying  the  land,  but  it  may 
appear  by  a  separate  agreement;  nor  is  it  necessary  that 
the  deed  and  defeasance  should  refer  to  each  other.  Their 
connection  may  be  established  by  parol  proof,  and  the  de- 
feasance need  not  be  in  writing.  The  conveyance  may  be 
absolute  on  its  face,  and  yet  be  shown  by  parol  that  it  was 
intended  for  security  for  the  payment  of  money,  when  it 
will  be  treated  as  a  mortgage.  In  such  case  all  the  attend- 
ant circumstances  will  be  considered  in  ascertaining  the 
true  character  of  the  transaction.** 

Where  the  original  transaction  between  the  parties  is  not 
in  the  form  of  a  mortgage,  but  an  absolute  conveyance,  with 
a  bond  to  reconvey  on  the  payment  of  money  at  a  specified 
time  the  right  of  redemption  cannot  be  extinguished,  except 
by  an  instrument  which  will  operate  as  a  technical  convey- 
ance of  the  mortgagor 's  interest  in  the  land.  He  undoubt- 
edly has  an  estate  which  will  pass  by  descent,  devise  or  by 
deed.  But  it  is  nevertheless  a  purely  equitable  estate,  that 
is  to  say,  an  interest  in  land  upon  equitable  grounds, 
and  which  a  court  of  chancery  will  protect  and  enforce  when 
equitable  considerations  so  demand.  But  it  is  nothing 
more.  The  legal  title  has  gone  to  his  grantee  by  means  of 
a  deed  absolute  upon  its  face.** 

§1923.  Certainty  in  Contract  as  to  Constructive  Mort- 
gages— Where  a  party  to  a  contract  does  not  draft  the 
same  he  should  be  favored  in  the  construction  of  the  same, 
where  the  language  employed  by  the  other  party  leaves 
the  meaning  uncertain  and  the  intention  obscure.    So  where 

48— AUen  v.  AUen,  242  HI.  510.  50— Pitch  v.  MiDer,  200  IlL  170. 

49 — Preschbaker  v.  Heirs  of  Jacob 
Feaxnan,  32  HI.  475. 
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there  is  a  conveyance  by  deed  and  a  contract  for  a  recon- 
veyance on  conditions,  and  the  evidence  leaves  it  in  doubt 
whether  the  transaction  was  a  conditional  sale  or  a.  mort- 
gage, it  will,  as  a  general  rule,  be  treated  as  a  mortgage.*^ 

But  it  is  said  by  the  court  that  in  its  researches  it  has 
been  unable  to  find  any  well  considered  case  in  which  it  has 
been  held  that  an  absolute  deed  should  be  regarded  as  a 
mortgage  from  the  loose  declarations  of  the  parties  made 
at  the  time  it  was  executed,  touching  their  interest  or  un- 
derstanding." 

§  1924.  Interest  in  Land  Essential  to  Oonstmctive  Mort- 
gage— ^In  order  to  render  a  deed  absolute  on  its  face  a 
mortgage,  it  is  essential  that  the  grantor  should  have  some 
interest  in  the  land  which  is  capable  of  being  mortgaged. 
Unless  the  party  claiming  the  right  to  redeem  has  such  an 
interest,  a  bill  by  him  to  redeem  will  be  dismissed." 

So  where  a  mortgagor  allowed  the  time  limited  for  him 
to  redeem  from  a  mortgage  sale  to  expire,  it  was  held  that 
he  had  no  title  or  interest  in  the  premises  which  was  capa- 
ble of  being  mortgaged  by  him." 

A  deed  absolute  on  its  face  cannot  be  claimed  to  be  a 
mortgage  to  secure  the  indebtedness  of  a  third  party,  with- 
out such  third  party  having  some  interest  in  the  property 
conveyed.  Unless  he  has  such  an  interest  the  claim  that  the 
deed  is  a  mortgage  cannot  be  sustained." 

§1925.  Debt  Essential  to  Constractive  Mortgage— In 
order  to  render  a  deed  absolute  a  mortgage,  the  evidence 
must  show  that  the  deed  was  intended  as  a  security,  in  the 
nature  of  a  mortgage,  which  is  a  conveyance  or  transfer  of 
property  as  security  for  the  payment  of  a  debt  or  the  dis- 
charge of  an  obligation,  such  as  the  fulfillment  of  a  con- 
tract or  the  performance  of  an  act.  The  essential  charac- 
ters of  a  mortgage  are  a  debt,  legal  liability  or  obligation 

51— Bankin  ▼.  Bankin,  111  HI.  App.  53— Conkey  v.  Bex,  212  BL  444. 

403.  54 — Carpenter  v.  Pledge,  192  IlL 

52 — Suthpen   y.    Cashman,    35    ni.  88. 
186.  55— Heaton  v.  Oainea,  198  HL  479. 
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to  be  secured,  and  intention  to  secnre  the  debt,  liability  or 
obligation.  If  the  intention  is  to  secure  the  payment  of 
money,  the  relation  of  debtor  and  creditor  must  exist.  The 
fact  that  there  is  an  agreement  to  reconvey  does  not  render 
such  a  conveyance  a  mortgage,  but  the  essential  things  are 
the  existence  of  a  debt  and  the  intention  to  secure  its  pay- 
ment So  where  a  bill  was  filed  for  the  purpose  of  procur- 
ing a  reconveyance  of  the  property,  where  it  was  shown  that 
the  agreement  given  the  complainant  was  a  mere  option  to 
pay  when  he  should  be  able  and  desired  to  do  so,  with  an 
agreement  to  reconvey  upon  such  payment,  it  was  held 
that  such  transaction  did  not  constitute  the  deed  a  mort- 
gage.»« 

In  order  to  determine  whether  an  instrument  is  a  mort- 
gage, or  a  contract  for  a  purchase  and  resale,  it  is  necessary 
to  inquire  whether  any  indebtedness  existed  at  the  time 
of  the  execution  of  the  instrument.  If  the  instrument  is  a 
mortgage  there  must  be  some  debt  which  the  mortgage  se- 
cures ;  where  the  party  has  no  interest  in  the  property,  he 
has  no  interest  which  he  can  mortgage.  Where  by  the  terms 
of  the  instrument  a  party  is  given  the  option  to  purchase  by 
paying  the  amount  of  the  money  expended  by  the  proposed 
vendor  within  a  certain  time,  the  transaction  amounts  to  a 
contract  to  purchase  and  sell. 

Where  a  contract  provides  that  a  party  is  to  advance 
his  own  money  for  the  purchase  of  a  Master 's  certificate  of 
sale  on  a  foreclosure  proceeding,  and  there  is  nothing  in 
the  contract  to  indicate  that  such  party  was  to  advance 
the  money  to  the  mortgagor  to  enable  him  to  redeem  from 
such  sale  the  money  so  advanced  cannot  be  regarded  as  r 
loan  by  such  party  to  the  mortgagor.  And  this  is  to  be 
regarded  as  the  proper  construction  of  such  a  contract, 
although  there  are  authorities  which  hold  that  the  use  of 

56 — Carawaj  v.  Sly,  222  HL  203; 
Heaton  v.  Gaines,  198  HI.  479; 
Crane  v.  Chandler,  190  UL  584. 
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the  word  *  *  Advanced  *  *  it  must  be  regarded  as  a  loan  to  be 
repaid.*^ 

If  the  indebtedness  be  not  cancelled,  equity  will  regard 
the  conveyance  as  a  mortgage,  whether  the  grantee  so  re- 
gards it  or  not.  He  cannot  at  the  same  time  hold  the  land 
absolutely  and  retain  the  right  to  enforce  payment  of  the 
debt  on  account  of  which  the  conveyance  was  made.  The 
test,  therefore,  in  cases  of  this  sort,  by  which  to  determine 
whether  the  conveyance  was  a  sale  or  a  mortgage,  is  to  be 
found  in  the  question  whether  the  debt  was  discharged  or 
not  by  the  conveyance.** 

§  1926.  Nature  and  Kind  of  Indebtedness  Unimportaat — 
Where  an  absolute  deed  is  intended  as  a  mortgage  to  secure 
an  indebtedness  the  nature  or  kind  of  the  indebtedness  in- 
tended to  be  secured  is  unimportant.** 

If  it  shall  appear,  no  matter  what  the  form  of  the  transac- 
tion, that  the  conveyance  is,  in  fact,  but  an  indemnity  or 
security,  it  will  be  held  to  be  a  mortgage,  and  the  character 
of  the  liability  against  which  indemnity  is  intended,  or  the 
kind  or  dignity  of  the  indebtedness  intended  to  be  secured 
is  unimportant** 

§  1927.  Evidence  Necessary  to  Establish  a  Constructive 
Mortgage — ^A  conveyance  purports  to  convey  an  absolute 
estate  to  the  grantee,  and  it  must  be  taken  as  the  exponent 
of  the  rights  of  the  parties,  unless  some  equity  is  shown, 
not  founded  on  the  mere  allegation  of  a  contemporaneous 
understanding  inconsistent  with  the  terms  of  the  deed  but 
independently,  both  of  the  deed  itself,  and  the  understand- 
ing with  which  it  was  executed.  The  right  to  redeem  lands 
so  conveyed  cannot  be  established  by  simply  proving  that 
such  was  the  understanding  on  which  the  deed  was  ex- 
ecuted, because  equity,  as  well  as  the  law,  will  seek  for  the 
understanding  of  the  parties  in  the  deed  itself.  The  right 
must  be  one  paramount  to,  and  independent  of,  the  terms 

57 — Carpenter  v.   Plegge,   192   IlL  59— Workman  v.  Greening,  115  lU. 

88.  477. 

58— Fiaher  v.  Green,  142  HL  80.  60— Helm  v.  Boyd,  124  HL  370. 


MOBTGAGES  1631 

of  the  deed  as  well  as  an  understanding  between  the  parties 
at  the  time  it  was  executed.  Parol  evidence  is  admissible 
so  far  as  it  conduces  to  show  the  relation  between  the  par- 
ties, or  to  show  any  other  fact  or  circumstance  -  of  a  nature 
to  control  the  deed  and  to  establish  such  an  equity  as  will 
give  the  right  of  redemption  and  no  further.  In  the  appli- 
cation of  this  rule  parol  evidence  is  admissible  to  establish 
the  fact  that  a  debt  existed,  or  money  loaned  on  account  of 
which  the  conveyance  vias  made,  for  such  facts  will,  in  a 
court  of  equity,  control  the  operation  of  the  deed.  So,  too, 
in  regard  to  any  other  fact  or  circumstances  having  the 
same  operation. 

From  some  expressions  in  the  opinions  in  some  of  the 
cases  decided  by  the  Supreme  Court,  it  has  been  supposed 
that  a  more  enlarged  rule  has  been  adopted  in  this  state, 
but  a  careful  examination  of  them  will  show  that  the  court 
has  never  departed  from  the  rule  as  enunciated.  In  exam- 
ining the  reported  cases  it  should  be  remembered  that  the 
manner  in  which  the  testimony  has  been  taken  in  chancery 
cases  has  often  introduced  into  the  record  before  the  court 
testimony  which  was  irrelevant  and  inadmissible,  some  of 
which  has  been  reported  inadvertently,  and  care  should  be 
taken  to  ascertain  the  precise  questions  presented  for  con- 
sideration by  the  court,  as  well  as  to  its  decision  thereon. 
The  proof  must  be  clear,  satisfactory  and  convincing." 

The  gist  of  the  inquiry  in  cases  where  a  deed  absolute  is 
claimed  to  be  a  mortgage  is,  what  was  the  purpose  for  which 
the  deed  was  executed;  and  it  will  be  found,  by  reference 
to  the  cases,  that  every  fact  or  circumstance  tending  to 
illustrate  the  purpose  and  intent  of  the  parties  is  received 
in  evidence.  The  f^act  of  an  existing  indebtedness  with  re- 
spect to  which  the  deed  is  executed;  the  retention  of  the 
evidence  of  such  indebtedness  by  the  grantee  in  the  deed; 
th^t  the  deed  was  procured  by  fraud  or  oppression,  or  un- 

61 — Suthpen   y.    Cnshman,    35   HI.      Hoglnnd  v.  Boyal  Trnst  Co.,  159  HI. 
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due  advantage ;  that  there  was  a  loan  of  money ;  the  subse- 
quent conduct  of  the  parties  in  respect  to  the  land,  as,  that 
the  grantor  had  retained  possession,  and  the  like,  and,  in- 
deed, ahnosl  every  conceivable  state  of  facts  legitimately 
illustrating  the  transaction,  has  been  held  to  be  competent 
evidence;  evidence  of  the  inadequacy  of  the  price  paid  is 
sometimes  made  a  prominent  element  in  the  solution  of  the 
question  involved.  The  declaration  and  admissions  of  the 
parties  contemporaneous  with  the  transaction  are  admissi- 
ble, not  for  the  purpose  of  varying  or  altering  the  written 
instrument,  but  tending  to  illustrate  what  condition  of  de- 
feasance should  be  added  thereto  in  equity." 

Where  there  is  an  agreement  to  reconvey  upon  the  pay- 
ment of  the  amount  for  which  the  conveyance  is  made,  with 
interest,  and  the  agreement  is  made  at  the  same  time  as  the 
conveyance,  and  in  pursuance  with  the  same  agreement,  and 
is  a  part  of  the  same  transaction,  they  must  both  be  taken 
together,  as  constituting  one  entire  arrangement,  as  mu<^ 
so  as  if  they  had  both  been  written  on  the  same  sheet  of 
paper,  and  expressly  referred  to  each  other.  The  relation 
of  the  two  instruments  may  be  shown  by  parol.  Indeed,  it 
is  not  absolutely  necessary  that  the  defeasance  should  be 
in  writing  at  all.« 

A  grantee  has  the  right  to  show  the  real  consideration  of 
a  conveyance,  and  parol  evidence  is  competent  for  that 
purpose.** 

The  real  character  of  the  arrangement  may  as  often  be 
gathered  from  the  nature  of  the  transaction  and  character 
of  the  circumstances  as  from  the  express  declarations  of  the 
parties.** 

The  burden  of  proving  that  a  deed  absolute  was  intended 
as  a  mortgage,  rests  with  the  party  so  claiming.** 

62— Barst  v.  Murphy,  119  HI.  343.  65— Miller  y.  Thomas,  14  HI.  42d. 
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§1928.  Presumptions  Supporting  a  Constructive  Mort- 
gage— Where  the  grantor  is  indebted  to  the  grantee  at  the 
time  the  conveyance  is  made,  and  there  is  no  evidence  of 
the  discharge  of  the  indebtedness,  and  the  payment  of  the 
indebtedness  can  be  enforced  at  any  time,  the  presumption 
is  that  the  indebtedness  is  not  satisfied  by  the  conveyance. 
In  such  case  equity  will  regard  the  deed  as  a  mortgage 
whether  the  grantee  so  regards  it  or  not.  He  cannot  hold 
the  land  absolutely  and  at  the  same  time  retain  the  right 
to  enforce  the  payment  of  the  debt,  on  account  of  which  it 
was  made. 

And  although  the  grantor  may  take  a  lease  from  the 
grantee,  still  he  is  not  estopped  from  claiming  that  the  deed 
was  a  mortgage,  as  equity  will  relieve  him  from  any  estop 
pel  created  by  such  an  instrument,  as  well  as  from  the  es- 
toppel created  by  the  deed.*^ 

§  1929.  Obligation  to  Convey  to  a  Third  Party— Where 
advances  of  money  is  made  and  a  deed  is  taken  as  security, 
and  a  bond  given  back  to  the  grantor  to  reconvey,  these 
facts  may  incline  the  courts  to  a  belief  that  the  transaction 
is  a  loan  and  security.  But  where  the  conveyance  is  made 
by  the  party  to  whom  the  money  is  paid,  and  the  obligation 
to  convey  is  given  to  a  third  person,  there  is  no  such  pre- 
sumption.^ 

Where  a  party  purchases  land  at  the  solicitation  of  an- 
other, with  an  agreement  that  the  party  for  whom  it  is  pur- 
chased will  purchase  the  property  from  the  party  so  pur- 
chasing at  an  advanced  price  within  a  given  time,  the  trans- 
action does  not  become  a  loan  and  mortgage  to  secure  the 
money  so  advanced  for  the  purchase  of  the  property.  The 
doctrine  is  well  settled  that  a  party  may  purchase  land  for 
another,  take  the  deed  in  his  own  name,  and  bind  himself  to 
convey  it  to  the  person  for  whose  interest  it  was  purchased, 
upon  being  paid  the  amount  agreed  upon  by  the  parties. 

67— Sathpen    v.    Oushman,    35    111.  68— Carr  v.  Rieing,  62  111.  14. 
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Such  purchases  and  resales  are  always  sustained  where  the 
transaction  is  in  good  faith,  and  is  not  resorted  to  in  order 
to  evade  the  usury  laws,  or  the  transaction  is  not  tainted 
with  fraud.  So  it  is  held  that  where  one  person  purchases 
land  for  another,  on  an  agreement  that  the  person  for 
whom  the  purchase  was  made  will  pay  a  specified  price, 
and  secures  the  payment  by  a  pledge  of  other  lands,  there 
is  not  a  single  ingredient  of  a  loan,  and  although  the  price 
agreed  to  be  paid  exceeds  the  lawful  rate  of  interest  on  the 
amount  paid  for  the  land,  the  transaction  cannot  be  re- 
garded as  usurious.*^ 

§  1930.  Deed  Absolute,  Intended  as  Security,  not  Fraudu- 
lent as  to  Creditors — ^A  conveyance  of  real  estate  which  is 
absolute  on  its  face,  but  which  is  intended  as  security  for  an 
i^debtedness  is  not  per  se  void  and  fraudulent  as  to  other 
creditors  of  the  grantor."  Such  a  transaction  is  not  one 
in  which  the  law  implies  fraud  and  will  not  be  void  as  to 
creditors  unless  there  is  actual  fraud  in  which  both  the 
grantor  and  grantee  participated.  So  where  there  is  an 
actual  indebtedness  due  from  the  grantor  to  the  grantee, 
and  all  their  transactions  in  regard  to  the  property  are  in 
the  utmost  good  faith,  and  there  is  no  attempt  to  defraud 
any  one,  the  transaction  will  be  upheld  as  against  the  trus- 
tee in  bankruptcy  of  the  grantor.'* 

The  statute  of  frauds  presents  no  defense  to  a  suit  to 
declare  a  deed  absolute  on  its  face  to  be  a  mortgage  where 
the  proof  in  regard  to  the  mortgage  is  oral.  As  early  as 
the  time  of  Lord  Nottingham  it  was  held  that  where  a  man 
procured  a  deed  from  another  under  an  agreement  to  give 
back  a  defeasance  but  refused,  that  a  court  of  equity  would 
afford  relief  and  treat  it  as  though  the  defeasance  had  been 
executed,  notwithstanding  the  Statute  of  Frauds.  It  was 
not  intended  by  the  adoption  of  the  statute  to  facilitate  the 
perpetration  of  and  to  protect  fraud.    The  courts  will  not 

69 — ^Eames  t.  Hardin,  111  HI.  634;       71;   Chicago,  B.  &  Q.  B.  B.  Go.  t. 
Burgett  ▼.  Osborne,  172  HL  227.  Watson,    113    HI.    195;    DeWolf    ▼. 

70— Hutehinson   v.    Page,    246    HI.      Strader,  26  HL  225. 
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permit  the  statute  to  be  used  as  an  engine  of  frauds  as  its 
purpose  was  its  suppression.''* 

§1931.  Right  of  Redemption  from  Oonstractive  Mort* 
gage  Only  Banbd  by  Some  Mode  Provided  by  Law— 

Where  a  deed  absolute  is  made  as  security  for  a  loan  and 
the  agreement  is  that  the  mortgagor  may  repay  the  loan  at 
any  time  during  his  lifetime,  so  that  there  is  no  uncertainty 
as  to  when  the  indebtedness  will  mature,  the  agreement  in 
that  regard  is  valid.  But  if  it  be  agreed  that  if  the  pay- 
ment is  not  made  during  the  lifetime  of  the  grantor,  then 
the  deed  is  to  become  absolute,  that  part  of  the  agreement 
is  inoperative,  for  the  reason  that  the  parties  cannot  make 
a  conveyance  of  land  absolute  in  form  as  security  for  the 
payment  of  money  on  a  given  day,  and  provide  that  if  the 
payment  is  not  made  the  deed  shall  become  an  absolute 
conveyance.  If  an  instrument  is  a  mortgage  of  land  it  re- 
mains a  mortgage  until  the  right  of  redemption  is  barred 
by  some  of  the  modes  recognized  by  law,  and  the  right  of 
redemption  cannot  be  cut  off  by  the  agreement  of  the  par- 
ties.'* 

If  the  statute  of  limitations  bars  a  foreclosure,  it  for  the 
same  reason  bars  a  redemption  from  the  deed,  regarded  as 
a  mortgage,  for  the  right  to  redeem  and  the  right  to  fore- 
close are  reciprocal,  and  when  the  one  is  barred  the  other  is 
barred,*"  and  the  grantee  in  the  deed  need  not  file  a  bill  to 
cut  off  the  equity  of  redemption,  the  title  being  absolutely 
in  him.'* 

§1932.  Right  of  Redemption  Extinguished  by  Parol 
Agreement — ^While  a  condition  of  defeasance  may  rest  in 
parol,  or  verbal  agreement  between  the  parties,  it  may  be 
extinguished  the  same  way.'* 

Where  the  relation  of  mortgagor  and  mortgagee  exists  by 

71— Linkemazm  y.  Enepper,  226  HL  74 — Green  t.  Gappe,  142  BL  286. 
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virtue  of  a  deed  absolute,  with  a  contract  back  to  reconvey 
to  the  grantor,  such  a  relation  may  be  terminated  by  a  sur- 
render of  the  contract  to  reconvey.  Where  the  transaction 
is  fair  and  not  attended  with  oppression  or  fraud  or  undue 
influence,  and  the  mortgagee  has  not  taken  advantage  of  his 
position  to  obtain  an  advantage  over  the  mortgagor,  a  bona 
fide  agreement  between  the  parties  to  vest  the  entire  estate 
in  the  mortgagee  will  be  sustained,  and  the  execution  of  a 
formal  deed  by  the  mortgagor  to  the  mortgagee  will  not  be 
required.''^ 

§  1933.  Redemption  from  Constnictive  Mortgage  Allowed 
in  Equity — Under  the  established  law  of  this  state  a  deed 
absolute  on  its  face  with  a  parol  or  verbal  defeasance  is 
valid,  and  the  party  entitled  to  an  equity  of  redemption 
may  maintain  a  bill  to  redeem  if  the  fact  can  be  established 
by  that  quantity  of  proof  that  the  law  demands.*" 

Early  in  the  history  of  this  state  it  was  held  that  a  deed 
absolute  on  its  face,  and  at  the  same  time  an  agreement  is 
entered  into  between  the  grantor  and  the  grantee,  that  the 
property  shall  be  released  and  reconveyed,  upon  the  pay- 
ment of  a  certain  sum  of  money  with  interest,  at  a  certain 
time,  created  a  mortgage,  and  the  grantor  was  entitled  to 
redeem  therefrom  even  where  a  conveyance  had  been  made 
to  an  innocent  third  party,  who  had  constructive  notice.''* 

And  any  attempt  on  the  part  of  the  vendee  to  complicate 
the  title  will  not  prevent  the  court  from  investigating  and 
ascertaining  the  true  character  of  the  transaction,  and  af- 
fording an  equitable  relief.''* 

In  an  action  in  ejectment  by  the  grantee  in  a  deed  abso- 
lute in  form,  against  the  grantor,  the  defendant  cannot 
show  in  his  defense  that  the  deed  was  in  fact  only  a  mort- 
gage.    In  such  case  the  defendant's  remedy  is  in  equity, 

76— Seymour   v.    Mackey,  126    Uh  78— Miller  v.  Thomaa,  14  IlL  428. 
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where  he  may  enjoin  the  action  at  law,  and  show  the  true 
character  of  the  deed.** 

§1934.  Innocent  Grantee  Allowed  for  Improvements— 
Where  a  grantee  in  a  deed  absolute,  but  in  reality  a  mort- 
gage, before  the  time  of  redemption  conveys  the  property 
to  a  third  person  who  has  constructive  notice  of  the  rights 
of  the  original  grantors,  but  who  honestly  believes  he  has 
a  good  title  and  makes  valuable  improvements  thereon,  but 
not  with  the  view  of  enhancing  the  redemption  money,  a 
court  of  equity  will  allo^  him  for  such  improvements  on 
an  application  to  redeem." 

§  1935.  Form  of  Decree  Allowing  Redemption  from  Con- 
structive Mortgage — The  ordinary  decree,  on  allowing  par- 
ties to  redeem  from  a  constructive  mortgage,  is  that  the 
complainant  be  allowed  to  redeem  the  premises  upon  the 
payment  of  the  sum  of  money  found  to  be  due  within  a  rea- 
sonable time  fixed  therein  together  with  the  costs,  and  di- 
recting the  mortgagee  to  discharge  the  mortgage,  or  to  con- 
vey the  property  to  the  mortgagor  on  the  payment  of  the 
money,  and  that  on  default  of  such  payment  that  the  bill  be 
dismissed. 

But  where  the  bill  is  for  the  foreclosure  of  a  deed  held  to 
be  a  mortgage,  and  the  relief  granted  is  that  of  the  fore- 
closure of  a  mortgage,  in  default  of  the  payment  of  the 
money  found  to  be  due,  the  court  should  order  a  sale  of  the 
property,  so  as  to  permit  the  mortgagor  to  redeem  the 
same  in  accordance  with  the  statute.** 

§  1936.  Sale  by  Mortgagor  to  Mortgagee  with  a  Contract 
to  Reconvey — If  the  transaction  between  the  parties  be 
considered  an  absolute  sale  by  the  mortgagor  to  the  mort- 
gagee, and  a  contract  be  given  back  to  the  mortgagor  to  re- 
convey  the  premises  to  him  upon  his  paying  a  given  sum 
within  a  given  time,  the  transaction  will  not  be  regarded  as 

80 — MeOinnis    v.    Femandes,    126  82 — Carpenter  v.   Plagge,   192   BL 
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a  deed  absolute  to  be  considered  as  a  mortgage,  and  the 
vendee  under  the  contract  will  not  be  allowed  to  redeem  the 
premises,  and  if  the  contract  be  recorded  the  grantee  in  the 
deed  may  maintain  a  bUl  to  remove  the  record  thereof  as  a 
cloud  upon  his  title. 

The  mortgagee  has  a  right,  if  he  thinks  proper,  and  can 
agree  with  the  mortgagor  on  the  terms  of  purchase,  to  pur- 
chase the  mortgage  premises,  and  the  mere  fact  that  the 
deed  was  made  in  satisfaction  of  a  prior  mortgage  does 
not  make  such  deed  a  new  mortgage.  An  absolute  deed 
delivered  in  payment  of  a  debt  is  not  converted  into  a  mort- 
gage merely  because  the  grantee  therein  gives  a  contempo- 
raneous stipulation  binding  him  to  reconvey  on  being  reim- 
bursed, within  an  agreed  period,  an  amount  equal  to  the 
debt  and  interest  thereon.  If  the  conveyance  extinguishes 
the  debt,  and  the  parties  so  intended,  so  that  a  plea  of  pay- 
ment would  bar  an  action  thereon,  the  transaction  would 
be  an  absolute  sale  notwithstanding. 

And  so,  if  there  was  in  fact  a  sale,  an  agreement  by  the 
purchaser  to  resell  the  property  within  a  limited  time,  at 
the  same  price,  does  not  convert  the  deed  into  a  mortgage. 
Whatever  presumption  may  arise  that  the  transaction  was 
a  mortgage,  when  a  deed  has  been  given,  and  at  the  same 
time  a  contract  for  a  reconveyance  executed  may  be  repelled 
by  showing  that  the  debt  was  surrendered  and  cancelled  at 
the  time  of  the  conveyance,  so  that  there  is  no  debt  upon 
which  the  mortgage  can  operate.** 

Where  a  contract  is  entered  into  between  the  mortgagor 
arid  a  third  party  providing  that  the  third  party  shall  ad- 
vance money  for  the  purchase  of  a  Master's  certificate  of 
sale,  and  hold  the  same  for  his  own  benefit,  unless  the  mort- 
gagor shall  within  a  certain  time  pay  such  third  party  the 
money  so  advanced  by  him,  with  interest,  and  on  the  pay- 
ment of  such  money  within  such  time  by  the  mortgagor,  then 
the  certificate  was  to  be  assigned  to  the  mortgagor — ^time 

83— Boe  T.  Dole,  107  HL  275. 
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being  made  the  essence  of  the  contract — such  a  contract 
amounts  to  an  agreement  to  convey  upon  the  payment  of 
the  purchase  price,  and  is  not  to  be  regarded  as  a  mort- 
gage. And  where  such  a  contract  is  in  writing,  and  the 
interest  of  either  party  thereto  is  expressed  in  writing,  it 
will  be  presumed  that  the  actual  and  entire  interest  is  fully 
expressed.** 

§1937.  Agreement  Between  Mortgage  and  Mortgagor 
to  Re-Purdiafle  After  Foreclosure,  Enforcible  in  Equity— 
Where  it  is  a  part  of  the  agreement  under  which  the  com- 
plainant obtains  the  title  to  several  lots  that  a  decree  of 
foreclosure  shall  be  entered  and  that  the  premises  shall  be 
sold  under  the  decree  for  the  purpose  of  clearing  the  dif- 
ferent tracts  of  land  from  certain  incumbrances,  and  that 
after  the  title  becomes  vested  in  the  mortgagee  the  mort- 
gagor may  purchase  or  redeem  a  certain  portion  of  the  land 
at  a  certain  stipulated  price,  the  rights  of  the  mortgagor 
are  not  cut  off  or  in  any  manner  impaired  by  the  decree.  A 
court  of  equity  will  enforce  the  agreement.** 

§  1938.  Description  of  the  Indebtedness  Secured  by  Mort- 
gage—If a  mortgage  is  given  for  an  ascertained  debt,  the 
amount  of  the  debt  should  be  stated,  and  if  it  is  intended 
to  secure  a  debt  not  ascertained  such  data  should  be  given 
respecting  it  as  will  put  any  one  interested  upon  inquiry 
leading  to  a  discovery  in  that  respect.  If  it  is  given  to 
secure  an  existing  or  future  liability  the  foundation  of  such 
liability  should  be  set  forth.  The  spirit  of  our  recording 
system  requires  that  the  record  of  a  mortgage  should  dis- 
close, with  as  much  certainty  as  the  circumstances  will  ad- 
mit, the  real  state  of  the  incumbrance.** 

§  1939.  Imperfect  Description  not  Fatal— While  it  is  the 
law  that  the  amount  of  the  indebtedness  intended  to  be 
secured  by  the  mortgage  should  be  stated  in  the  mortgage, 

84 — Carpenter  y.  Plagge,  102  m.  86— Bnlloek  ▼.   Battenhoiiseii,   108 
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stilly  if  not  given,  if  such  data  is  given  in  the  mortgage  that 
the  amount  of  the  indebtedness  can  easily  be  ascertained 
that  will  be  suflScient  to  validate  the  mortgage.  So  where 
the  mortgage  recited  the  date  of  the  note,  the  names  of  the 
maker  and  the  payee,  the  date  of  payment,  the  rate  of  inter- 
est, and  that  the  same  should  be  payable  quarter  yearly,  and 
that  coupons  were  executed  as  evidence  thereof,  each  being 
for  the  sum  of  $105,  and  coming  due  respectively  on  the  12th 
day  of  April,  July,  October,  1894,  and  January,  April,  July 
and  October,  1895,  and  January,  1896,  but  the  sum  of  money 
to  be  paid  was  not  expressly  stated  in  the  description  of  the 
indebtedness  in  the  mortgage,  this,  however,  was  held  to  be 
wholly  unnecessary,  as  inquiry  aliunde  the  description  given 
in  the  mortgage  should  be  made  in  order  to  ascertain  the 
principal  sum.  The  principal  of  the  note  was  the  sum  upon 
which  interest  at  the  rate  of  seven  per  cent  per  annum  would 
amount  to  $105,  in  three  months,  or  $420,  in  one  year. 
Everything  necessary  to  define  the  nature  of  the  mortgage 
indebtedness  was  accurately  set  forth,  so  that  another  in- 
debtedness could  not  be  substituted  for  it.  Nothing  in  the 
description  given  tended  to  deceive  or  mislead,  and  the  de- 
scription, within  itself,  recited  facts  which  disclosed  the 
amount  of  the  incumbrance  created  by  the  mortgage  with 
no  less  certainty  than  had  such  amount  been  expressly 
stated.*^ 

Where  the  consideration  upon  which  the  mortgage  or 
trust  deed  is  executed  is  recited  as  a  certain  sum  of  money, 
but  in  describing  the  notes  which  it  is  made  to  secure  the 
amount  thereof  is  not  stated,  upon  a  foreclosure,  parol  evi- 
dence is  admitted  in  evidence  as  to  the  sum  mentioned  as 
the  consideration  for  the  instrument,  this  is  sufficient  to  put 
all  persons  acquiring  interest  in  or  claims  against  the  real 
estate  conveyed  upon  notice  that  the  instrument,  at  least  in- 
ferentially  created  a  lien  at  least  to  the  extent  of  the  recited 
consideration,  until  the  contrary  could  be  made  to  appear 

87— Gardner  v.  Cohn,  191  111.  553. 
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by  an  examination  of  the  notes  insufficiently  described  in 
the  instrument  The  failure  to  recite  the  amount  of  the 
notes  is  so  clearly  a  mistake  that  in  view  of  the  other  re- 
citals, parol  evidence  may  be  admitted  to  supply  such  an 
evident  defect." 

Where  the  bill  is  in  the  ordinary  form  of  a  bill  of  fore- 
closure without  setting  forth  the  real  consideration  for  the 
mortgage,  it  does  not  follow  that  the  complainant  must  fail 
in  his  suit  because  the  allegations  and  the  proof  in  regard 
to  the  consideration  do  not  correspond.  Where  the  bill 
shows  that  the  mortgage  was  made  to  secure  the  payment 
of  a  certain  promissory  note,  it  is  not  necessary  to  state 
the  consideration  for  the  note,  and  if  the  bill  shows  a  case 
where  the  complainant  is  entitled  to  a  decree,  this  is  all 
that  is  required,  in  the  first  instance,  on  the  part  of  the 
complainant.  The  defendant  has  a  right  to  come  in  and 
inquire  as  to  the  consideration  of  the  note.  Although  the 
complainant  may  not  be  entitled  to  a  decree  for  the  full 
amount  claimed  by  him,  it  surely  cannot  be  objected  that  he 
is  not  entitled  to  a  decree  for  the  amount  which  the  evi- 
dence shows  he  is  entitled  to.  It  is  inamaterial  what  the 
consideration  for  the  note  was,  so  that  it  is  a  good  and  val- 
uable one.  The  recovery  is  upon  the  mortgage  as  set  forth 
in  the  bill,  though  the  extent  is  limited  by  the  facts  dis- 
closed by  the  testimony.  The  question  of  variance  between 
the  allegations  and  the  proof  cannot  be  raised  in  such  a 
case.*® 

§1940.  Mortgage  Secoring  Future  Advances — A  mort- 
gage may  be  made  to  secure  future  advances,  and  become 
a  prior  lien  for  the  amount  loaned,  although  advancements 
are  made  after  a  subsequent  mortgage  is  in  force.  Where 
several  notes  are  made  at  the  same  time  and  several 
trust  deeds  are  made  to  secure  the  payment  thereof,  and 
these  are  all  delivered  to  the  same  party  at  the  same  time, 

8&— Dunn  v.  Burke,  139  HI.  App.  89— Collins  y.  Carlisle,  13  111.  254; 
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he  is,  as  far  as  appears,  the  owner  of  them  all,  and  as  such 
it  is  within  his  power  to  give  priority  to  either,  if  he  chose 
so  to  do.  And  he  does  so  determine  hy  having  one  of  the 
trust  deeds  recorded  before  the  other,  and  thereby  gives 
notice  to  subsequent  purchasers  of  the  notes  secured,  that 
one  of  the  notes  is  given  priority  by  recording  the  trust 
deed,  securing  it  prior  to  the  other  trust  deed.  From  that 
time  anyone  acquiring  one  of  the  notes  takes  it  subject  to 
the  equities  of  the  holder  of  the  other  notes,  and  is  put  upon 
inquiry  in  that  regard.** 

§  1941.  Tailing  Subsequent  Debts  to  Mortgage  Loans- 
There  are  a  number  of  respectable  authorities  which  hold 
that  a  mortgagee  cannot  tack  to  his  mortgage  debt  subse- 
quently incurred  obligations,  and  require  their  payment  by 
the  mortgagor  as  a  condition  as  his  right  to  redeem. 

Other  authorities,  however,  hold  to  the  contrary  and  the 
substance  of  them  may  be  stated  as  follows:  If  a  person 
entitled  to  redeem,  goes  into  equity  for  that  purpose,  and 
he  owes  the  mortgagee  other  sums  than  that  secured  by  the 
mortgage,  relief  will  be  granted  only  on  his  paying  the  total 
amount  of  his  indebtedness,  in  accordance  with  the  maxim 
that  he  who  asks  equity  must  do  equity,  and  to  prevent  cir- 
cuity of  actions. 

This  doctrine,  however,  is  under  the  authorities,  limited 
to  cases  where  the  mortgagee  is  invested  with  the  legal  title 
to  the  property,  and  makes  further  advances,  in  addition  to 
the  original  debt  secured,  upon  the  credit  of  the  land  to 
which  the  title  is  held,  and  when  the  legal  title  is  made  avail- 
able to  secure  the  advances  by  a  legal  contract  between  the 
parties ;  and  where  the  rights  of  subsequent  incumbrancers, 
or  persons  who  have  acquired  junior  liens  are  not  preju- 
diced thereby.  Debts  created  or  advances  made  by  the 
mortgagor  subsequent  to  the  mortgage,  cannot  be  tacked  to 
the  mortgage  debt  to  the  prejudice  of  third  persons,  who 
have  acquired  junior  liens  upon  the  mortgaged  property." 

00 — Sehimberg   v.    Waite,    93    111.  91 — Carpenter  ▼.   Plagge,   192  HI. 
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§  1942.  Substituting  or  Ohanging  S6Ciiritie8--The  ques- 
tion whether  a  change  of  securities  for  the  same  indebted- 
ness affects  or  changes  the  priorities  has  been  considered 
with  reference  to  different  rights  and  interests,  and  it  has 
uniformly  been  held  that  it  does  not  produce  such  a  result. 
So,  where  a  party  held  a  deed  absolute  as  security  for  a 
debt,  which  was  a  first  lien,  it  was  arranged  between  the 
parties  that  the  creditor  should  make  a  reconveyance  to  the 
debtor  and  he  should  make  a  mortgage  to  secure  the  indebt- 
edness to  the  creditor,  which  arrangement  was  carried  into 
effect.  The  holder  of  a  judgment  junior  to  such  indebted- 
ness insisted  that  such  an  arrangement  let  in  his  judgment 
as  a  prior  lien  to  the  mortgage.  It  was  said  by  the  court 
that  the  parties  had  no  intention  to  change  their  relation, 
but  simply  to  put  the  security  in  a  different  form,  and  it 
was  held  that  there  was  no  change  in  the  rights  or  priorities 
of  the  parties.  And  the  taking  of  a  new  mortgage  to  secure 
the  payment  of  the  same  debt  as  was  secured  by  an  old 
mortgage,  and  releasing  the  old  mortgage,  did  not  give 
priority  to  another  mortgage  recorded  before  the  new  one 
was  given.  If  the  parties  are  not  deceived  or  misled,  and 
part  with  nothing  on  the  faith  of  the  release  of  the  prior 
security,  and  there  be  no  intention  on  the  part  of  the  par- 
ties interested  to  release  or  affect  in  any  way  the  prior  lien, 
the  transaction  will  not  have  that  effect.  The  parties  are  in 
the  same  relative  position  after  the  transaction  as  they  were 
before.** 

Whether  the  giving  of  a  new  note  operates  to  discharge 
mortgage  given  to  secure  a  former  note  depends  upon  the 
intention  of  the  parties,  and  it  is  competent  for  them  to 
preserve  the  validity  of  the  former  note  and  mortgage  as 
a  lien  if  they  desire  to  do  so.  It  is  competent  for  them  to 
agree  as  to  preservation  of  the  lien.** 

If  a  release  of  a  mortgage  is  obtained  through  fraud  or 

92— Roberts  y.  Doan,  180  TO.  187;  93-^tein  y.  Eaun,  244  HI  82. 

Christie  ▼.  Hale,  46  HI.  117;  Shaver 
T.  Williamfl,  87  IH  469. 


1644  The  Law  of  Real  Property — Ilxinois 

mistake,  the  mortgagee  is  entitled  to  relief  in  having  the 
old  mortgage  retained.** 

But  where  a  subsequent  promissory  note  is  given  for  the 
same  consideration  as  a  former  one,  it  is  a  question  of  fact, 
to  be  determined  by  a  jury,  whether  the  former  note  is 
thereby  satisfied.  If  the  subsequent  note  is  executed  and 
accepted  by  the  respective  parties  for  that  purpose,  the  sat- 
isfaction is  complete.^ 

Where  a  judgment  is  recovered  at  law  on  the  note  secured 
by  a  mortgage,  the  note  becomes  merged  in  the  judgment 
and  no  longer  exists.  It  ceases  to  be  an  evidence  of  indebt- 
edness against  the  maker,  and  no  suit  at  law  or  equity,  after 
the  judgment  thereon  can  be  maintained  upon  it.  As  to 
such  note  the  character  of  the  mortgage,  by  the  entry  of 
judgment  on  the  note,  is  changed,  and  instead  of  the  mort- 
gage standing  as  security  for  the  note  it  then  stands  as  se- 
curity for  the  judgment  on  the  note,  and  to  entitle  the 
complainant  to  a  decree  in  this  regard  he  should  set  forth 
his  judgment  in  his  bill  and  not  the  note.  In  other  words 
be  should  declare  on  the  judgment  and  not  on  the  note.** 

§  1943.  PurchaM  Honey  Mortgage — ^It  is  a  principle  of 
law  too  familiar  to  justify  a  reference  to  authorities,  that  a 
mortgage  given  for  the  purchase  money  of  land,  and  ex- 
ecuted at  the  same  time  the  deed  is  executed  to  the  mort- 
gagor, takes  precedence  of  a  judgment  against  the  mort- 
gagor. The  execution  of  the  deed  and  the  mortgage  being 
simultaneous  acts,  the  title  to  the  land  does  not  for  a  single 
moment  rest  in  the  purchaser,  but  merely  passes  through 
his  hands  and  vests  in  the  mortgagee  without  stopping  at 
all  in  the  purchaser,  and  during  such  instantaneous  passage, 
the  judgment  lien  cannot  attach  to  the  title.  This  is  the 
reason  assigned  by  the  books,  why  the  mortgage  takes 
precedence  of  the  judgment  rather  than  any  supposed  equity 

94— Farrand  v.  Long,  184  ni.  100.  96— Jocelyn  v.  White,  201  111.   16. 
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which  the  vendor  might  be  supposed  to  have  for  the  pur- 
chase money;  though  that  consideration  may  have  prig- 
inated  the  rule  at  first. 

Upon  the  delivery  of  the  deed  the  mortgage  becomes 
effective,  and  the  title  passes  to  the  mortgagor,  subject  to 
the  lien  of  the  mortgage.*'' 

And  this  has  been  held  to  be  the  rule  although  the  mort- 
gage may  not  be  recorded  till  several  months  after  the 
delivery  thereof .•• 

§  1944.  Presumptions  of  Law  as  to  Purchase  Money  Mort- 
gages— Where  a  deed  is  made  to  a  grantee,  and  he  executes 
a  mortgage  to  his  grantor,  both  instruments  executed,  ac- 
knowledged and  recorded  the  same  day,  and  conveying  the 
same  property,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  mortgage  was  given  to  secure 
the  unpaid  purchase  money  for  the  property  conveyed  to 
the  grantee,  that  it  was  in  fact  a  purchase  money  mortgage. 
But  such  presumption  is  not  conclusive;  it  may  be  rebut- 
ted.«* 

§  1945.  Purchase  Money  Mortgage,  Prior  lien  to  Judg- 
ment Against  Mortgagor — A  mortgage  to  secure  the  pur- 
chase money  of  land,  even  though  not  recorded,  takes 
precedence  over  a  prior  judgment  against  the  vendee.  But 
this  rule  has  no  application  to  subsequent  judgments.  The 
recording  act  applies  only  to  subsequent  and  not  to  prior 
purchasers,  and  a  failure  to  record  a  mortgage,  though  not 
affecting  it  as  to  prior  purchasers,  by  reason  of  Section  30 
of  the  Conveyance  Act,  makes  it  void  as  to  subsequent  pur- 
chasers without  notice.* 

Where  a  party  buys  land  incumbered  with  a  mortgage, 
and  contemporaneously  with  the  purchase,  and  as  a  part 
thereof,  executes  a  note  and  mortgage  in  lieu  of  the  one 

97— Curtis   v.   Root,    20   IlL    618;  99-— Harrow  v.  Grogan,  219  m.  288. 
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previoasly  given,  thus  assuming  the  payment  of  the  mort- 
gage as  a  part  of  the  purchase  price,  tiie  latter  mortgage 
will  have  priority  over  a  judgment  recovered  against  the 
purchaser  prior  to  the  making  of  his  mortgage.* 

A  mortgage  given  for  the  purchase  money  of  land,  ex- 
ecuted at  the  same  time  the  deed  is  executed  to  the  mort- 
gagor, taking  precedence  over  a  then  existing  judgment 
against  the  mortgagor  even  though  the  mortgage  may  not 
have  been  recorded  for  months  after  its  execution;  but  if 
the  judgment  creditor  had  purchased  the  property  during 
the  time  the  mortgage  was  recorded,  and  without  notice  of 
the  mortgage,  he  would  take  precedence  over  the  mort- 
gage.' 

A  vendee  purchased  property  in  1872,  and  in  1875  gave 
a  mortgage  thereon  which  was  claimed  to  be  for  a  part  of 
the  purchase  money,  but  it  was  not  so  recited  in  the  mort- 
gage. Before  the  execution  of  the  mortgage  a  party  recov- 
ered judgment  against  the  mortgagor  and  proceeded  to  levy 
upon  and  sell  the  property.  At  the  sale  notice  was  given 
that  the  mortgage  was  given  for  part  of  the  purchase 
money  of  the  premises  and  the  sale  forbidden.  It  was  said 
by  the  -court  that  this  was  no  more  information  except  as  to 
the  purchase  money  than  the  record  of  the  mortgage  gave. 
The  purchaser  at  the  execution  sale  knew  from  the  record 
that  the  judgment  debtor  had  given  a  mortgage  on  the  prem- 
ises, but  he  saw  that  it  was  subsequent  to  the  judgment,  and 
therefore  subordinate  thereto.  The  added  information  that 
the  notice  gave,  that  the  mortgage  was  to  secure  purchase 
money,  did  not  avail  anything,  as  the  court  could  see.  Such 
a  notice,  given  after  a  judgment  rendered,  would  not  affect 
the  lien  of  the  judgment  which  arose  on  its  recovery,  and, 
at  most,  the  notice  was  but  of  an  equity  with  respect  to  the 
land.* 

§1946.  Oral  Agreements  as  to  Purchase  Honey  Mort- 
gages Enforced  in  Equity— If  the  grantee  agrees  with  the 

a^Whittemore    y.    Schiel,    14    HI.  8— Boane  y.  Balcer,  120  HI.  808. 
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grantor  to  execute  to  him  a  mortgage  for. the  unpaid  pur- 
chase money,  but  fails  to  do  so,  a  court  of  equity  will  treat 
that  as  done  which  was  agreed  to  be  done,  and  render  a  de- 
cree subjecting  the  premises  to  the  payment  of  the  amount 
yet  remaining  due  and  unpaid.  And  as  against  a  purchase 
money  mortgage  the  widow  of  the  grantee  has  no  right  of 
dower.    It  is  expressly  so  provided  by  the  statute.* 

§  1947.  Purdiase  Money  Mortgage  for  Less  Quantity  or 
Estate  than  that  Oranted  by  the  Deed— It  is  manifest  that 
where  the  deed,  and  mortgage  back  to  secure  the  purchase 
money,  are  parts  of  the  same  transaction,  one  estate  may 
be  conveyed  by  the  deed  and  a  wholly  differing  interest  con- 
veyed by  the  mortgage — as,  if  the  fee  be  granted  by  the 
deed,  and  an  estate  for  life  or  for  years  be  mortgaged. 
The  power  of  the  parties  to  so  contract  cannot  be  ques- 
tioned. If  the  vendor  sees  proper  to  take  security  by  mort- 
gage upon  less  than  the  whole  land,  or  upon  less  than  the 
estate  conveyed  by  the  deed,  for  the  unpaid  purchase  money, 
there  is  no  reason  why  it  would  not  be  a  valid  contract,  and 
the  residue  of  the  land,  or  of  the  estate  pass  by  the  deed, 
unincumbered  by  any  lien  in  his  f avor.* 

§1948.  Covenants  in  Mortgages— Besides  the  ordinary 
covenants  in  deed  there  are  usually  a  number  of  special 
covenants  in  mortgages  such  as  requiring  the  mortgagor 
to  pay  the  taxes,  keep  the  premises  in  good  repair,  insured 
for  the  benefit  of  the  mortgagee,  and  such  others  as  may  be 
deemed  desirable. 

Covenants  in  a  mortgage  usually  receive  the  same  con- 
struction that  they  do  in  a  conveyance  of  the  title  abso- 
lutely. The  principal  one  of  these  covenants  is  the  one  re- 
lating to  the  payment  of  the  taxes  and  assessments  levied 
upon  the  property  by  the  mortgagor. 

§1949.  Covenant  of  Mortgagor  to  Pay  Taxes— The 
proper  construction  of  the  covenants  contained  in  a  mort- 
gage or  trust  deed  is,  that  the  failure  of  the  mortgagor  to 

5— Lohmeyer   y.    Durbin,    206    HI.  6— Lehndorf  ▼.  Cope,  122  m.  317; 
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keep  and  perform  his  covenant  to  pay  and  discharge  all 
taxes  and  assessments  levied  upon  the  land  and  to  protect 
the  premises  from  sale  for  delinquent  taxes  and  assess- 
ments, confers  upon  the  holder  of  the  note  secured  by  the 
mortgage  or  trust  deed  the  right  to  decline  to  permit  the 
money  loaned  upon  the  security  of  the  land  to  remain  longer 
unpaid,  notwithstanding  the  terms  and  condition  of  the 
note  given  to  evidence  the  loan.  The  provision  that  the 
holder  of  the  note  might  pay  any  unpaid  taxes  and  assess- 
ments or  redeem  the  land  from  tax  sales,  if  any  were  made, 
is  incorporated  in  the  mortgage  or  trust  deed  for  the  pur- 
pose of  enabling  the  mortgagee  to  relieve  the  lands,  upon 
which  he  relied  as  security,  from  incumbrance  and  sale 
which  might  destroy  or  impair  their  value  as  security  to 
him.  His  right  to  declare  the  principal  debt  secured  by  the 
trust  deed  to  be  due  arises  out  of  the  failure  of  the  owners 
of  the  land  to  protect  the  same  from  unpaid  taxes.  It  was 
not  essential  to  the  existence  or  exercise  of  the  right  that  he 
should  pay  unpaid  taxes  and  assessments  or  redeem  the 
land  from  sale  for  delinquent  taxes  or  assessments.  He 
could  foreclose  without  making  such  payment  or  redemp- 
tion. 

The  failure  of  the  mortgagor  in  a  mortgage  or  trust  deed, 
in  violation  of  his  covenants  to  pay  the  taxes  on  the  prop- 
erty, the  holder  of  the  note,  where  the  mortgage  or  trust 
deed  so  provides,  may  declare  the  principal  sum  due  and 
payable  and  institute  foreclosure  proceedings,  notwith- 
standing by  the  terms  of  the  note  the  principal  sum  is  not 
then  due.^ 

§1950.  Sale  for  Taxes  of  an  Infinitesimal  Part  of  the 
Mortgaged  Land — The  sale  of  the  east  vigintillionth  of 
the  mortgage  premises  constitutes  such  a  claim,  cloud  or  in- 
cumbrance upon  the  title  as,  under  the  covenants  of  the 

7 — Gray  v.  Eobertson,  174  HI.  242; 
Brockway  v.  McClun,  243  Dl.  196. 
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mortgage,  the  mortgagee  has  the  right  to  remove,  without 
the  consent  of  the  mortgagor. 

It  may  be  true  that  if  this  tax  sale  had  not  been  removed 
but  allowed  to  ripen  into  a  tax  deed  the  holder  might  not 
be  able  to  maintain  ejectment,  or  if  judgment  be  rendered 
in  his  favor  there  might  be  difficulty  in  obtaining  possession 
under  a  writ,  on  account  of  l^e  diminutive  quantity  of  land 
sold,  still  the  sale  of  the  unpaid  taxes  is  nevertheless  an 
incumbrance,  which  the  mortgagee  has  the  right,  under  the 
terms  of  the  mortgage,  to  remove.  The  question  involved  is 
not  what  title  would  be  acquired  by  such  a  sale,  but,  as  be- 
tween the  mortgagor  and  mortgagee,  under  the  covenants 
of  the  mortgage  was  the  sale  an  incumbrance  which  the 
mortgagee  had  a  right  to  insist  should  be  removed  T  And  it 
was  held  that  it  was.' 

§  1951.  Right  of  Mortgagee  to  Acquire  a  Tax  Title  as 
Against  the  Mortgagor — The  law  appears  to  be  well  settled 
that  a  mortgagee  in  possession  is  not  entitled  to  obtain  a. 
tax  title  to  the  mortgaged  premises  and  set  it  up  to  defeat 
the  right  of  redemption  in  behalf  of  the  mortgagor;  but 
whether  a  mortgagee  out  of  possession  may  lawfully  ac- 
quire a  title  by  means  of  a  tax  sale,  and  thus  cut  off  the 
equity  of  redemption  by  a  mortgagor,  is  a  question  upon 
which  the  authorities  are  not  harmonious.  In  Illinois,  how- 
ever, the  courts  are  of  the  opinion  that  the  clear  weight  of 
authority  establishes  the  rule  that  a  mortgagee,  whether  in 
or  out  of  possession,  cannot  acquire  and  set  up  a  tax  title  in 
the  mortgaged  premises  as  against  the  mortgagor.* 

§  1952.  Re-Payment  of  Taxes  by  Party  Redeeming— The 
legislature  in  1889,  passed  an  act  by  which  it  was  provided, 
that  where  the  purchaser  of  real  estate  at  a  sale  under  a 
judgment  or  decree  shall  pay  taxes  or  assessments  which 
have  become  a  lien  during  the  time  allowed  for  redemption, 
and  the  premises  are  redeemed,  such  taxes  and  assessments 

8 — StinBon  v.  Connecticut  L.  I.  Co.,  9 — Stinaon  v.  Connecticut  L.  I.  Co., 
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80  paid,  with  interest,  are  to  be  included  in  and  paid  as  part 
of  the  money  required  to  make  the  redemption.  This  is 
manifestly  just,  for  the  reason  that,  the  redemption  being 
made,  the  payment  of  the  taxes  inures  to  the  benefit  of  the 
mortgagor  and  to  the  preservation  of  his  estate,  and  this 
undoubtedly  led  to  the  enactment.  No  such  reason,  how- 
ever, exists  where  no  redemption  is  made.  There,  the  pay- 
ment of  the  taxes  inures  to  the  benefit  of  the  purchaser,  and 
can  in  no  wise  be  of  benefit  to  the  mortgagor.** 

§  1953.  Payment  of  Taxes  by  the  Receiver— It  is  not  the 
duty  of  a  receiver  after  a  sale  to  pay  the  taxes  on  the  prop- 
erty involved  in  the  receivership,  and  it  is  not  necessary  to 
retain  the  receiver  in  office  in  order  to  authorize  hinn  to 
pay  the  taxes,  which  the  owner  of  the  equity  of  redemption 
is  not  bound  to  pay  till  after  the  expiration  of  the  time  for 
redemption." 

§1954.  Power  of  Co]irt  to  Authorize  Receiver  to  Pay 
Taxes  and  Assessments — ^It  is  erroneous  for  an  order  ap- 
pointing a  receiver  to  direct  him  to  pay  all  taxes,  assess- 
ments and  public  charges  duly  and  regularly  levied  out  of 
the  incomes  and  rents.  The  grantor  in  the  deed  of  trust  or 
the  mortgagor  or  owner  of  the  equity  of  redemption,  is  en- 
titled to  receive  the  benefit  of  the  rents,  issues  and  profits, 
where  the  same  are  not  otherwise  pledged." 

§  1955.  Tax  a  Lien— Only  on  Distinct  Tracts— Under  our 
system  of  taxation  the  tax  on  each  tract  of  land  is  kept  sep- 
arate and  distinct  from  every  other  tract,  and  such  tax  can  . 
only  become  a  debt  against  the  owner  to  be  recovered  in  a 
personal  action  against  him." 

And  the  statute  has  not  made  the  taxes  due  on  one  tract 
a  lien  upon  another  tract.  So,  if  in  a  suit  against  the  owner, 
for  the  taxes  on  several  tracts  of  land,  a  judgment  be  ren- 
dered for  the  gross  amount  of  all  the  taxes,  such  a  judg- 

10— DaTis  V.  Dale,  150  Bl.  239;  Bo-  12— Ghristie  ▼.  Burns,  83  HL  App. 

garduB  y.  Moses,  181  IlL  564.  514. 

11 — ^Bogardus    v.    Moses,    181    111.  13— Binkert  v.  Wabash  By.  Co.,  98 
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ment  cannot  be  regarded  otherwise  than  having  been  on  an 
ordinary  claim,  where  personal  judgment  is  recovered  on 
personal  service." 

§  1956.  Dower  Rights  of  Wife  of  Mortgagor  in  Purchase 
Money  Mortgage — The  wife  of  a  mortgagor  in  a  purchase 
money  mortgage,  although  she  may  not  have  signed  the 
same,  is  not  entitled  to  dower,  as  against  the  mortgagee,  in 
the  premises,  and  she  is  not  a  necessary  party  to  the  fore- 
closure of  such  a  mortgage." 

§1957.  Priority  of  Mortgage  Liens— Where  there  are 
several  mortgages  on  the  same  piece  of  property,  it  becomes 
necessary  and  important  to  determine  which,  if  either,  has 
priority  over  the  other. 

Where  two  mortgages  are  made  by  the  same  mortgagor 
to  the  same  mortgagee,  of  different  dates,  but  acknowledged 
and  recorded  at  the  same  time,  to  secure  two  notes  of  even 
date  with  the  mortgages,  and  payable  to  the  mortgagee  or 
order  and  delivered  to  a  loan  broker  to  negotiate  a  loan,  the 
one  bearing  the  lowest  number  and  bearing  the  first  date 
being  first  negotiated  by  the  loan  broker,  will  be  held  to  be 
a  first  lien  on  the  property  mortgaged,  where  the  property 
described  in  the  mortgages  are  the  same." 

.Where  a  mortgage  is  given  to  secure  several  notes  com- 
ing due  at  different  times  the  note  first  coming  due  is  en- 
titled to  complete  satisfaction  out  of  the  premises  in  the 
first  instance.  That  is,  the  holder  of  such  a  note  has  pri- 
ority, and  can  foreclose  and  sell  the  mortgaged  property 
to  satisfy  his  claim.  They  have  priority  of  liens  in  the 
order  in  which  they  respectively  fall  due  for  payment,  the 
same  as  though  they  had  severally  been  secured  by  dif- 
ferent mortgages.  But  in  such  case  the  mortgagee  or 
holder  of  the  several  notes  may  stipulate  with  anyone  to 
whom  he  may  assign  one  or  more  of  the  notes,  that  the  notes 
which  he  shall  retain  shall  have  a  preferred  lien  on  the 

f 

14— Kepley  ▼.  Jenaen,  107  in.  79.  1&— I^scher  v.  Touhj,  186  HI.  143. 

15— Harrow  Y.  Grogan,  219  lU.  288. 
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mortgaged  premises,  and  where  such  a  stipulation  is  en- 
tered into,  it  will  be  recognized  and  enforced  in  a  fore- 
closure proceeding." 

§  1958.  Second  Mortga^fee  Estopped  from  Denying  Valid- 
ity of  Prior  Olaim  or  Lien — There  are  several  authorities 
which  hold  that  a  grantee  or  mortgagee  whose  rights  are 
made  subject  to  a  prior  claim  or  lien,  is  estopped  from  de- 
nying the  validity  of  such  prior  claim  or  lien.  But  this  rule 
does  not  vest  the  owner  of  such  prior  claim  or  lien  with 
authority  to  demand  and  receive  more  than  is  actually  due 
him ;  if  it  did,  he  could  not  be  required  to  account  for  pay- 
ments made  to  him  upon  his  debt,  after  taking  his  mortgage 
or  other  security." 

§1959.  Assignment  of  Mortgages — ^It  is  a  well  estab- 
lished principle  of  equity  that  a  mortgage,  not  being  assign- 
able at  law,  and  only  in  equity,  the  assignee  takes  it  sub- 
ject to  all  equities  existing  between  the  original  parties  to 
it.  The  law  in  this  regard  was  announced  in  the  case  of 
Olds  V.  Cummings,  31  HI.  188,  and  has  been  adhered  to  and 
applied  in  every  subsequent  case  that  has  come  before  the 
Supreme  Court  where  the  same  question  is  involved.** 

The  fact  that  the  assignee  takes  the  note  by  assignment 
before  maturity,  does  not  thereby  protect  the  mortgage 
against  equitable  defenses.  Not  only  so,  but  where  a  mort- 
gage is  assigned,  and  the  mortgagor  without  notice  thereof 
pays  the  payee,  who  has  parted  with  the  note  that  will 
discharge  the  mortgage,  and  in  a  suit  to  foreclose,  such 
payment  may  be  set  up  in  bar  of  a  decree  of  foreclosure. 
The  mortgagor,  to  release  himself  from  liability  on  the 
note,  must  see  that  he  pays  the  money  to  the  holder  of  the 
note,  who  has  received  it  by  assignment  before  maturity, 
but  this  is  not  true  as  to  the  discharge  of  the  mortgage, 

17 — ^Vansant  v.  Allmon,  23  IlL  30;  18— -Henneberry  v.  Binns,   125  HL 

Romberg  ▼.  McGoTmiek,  194  111.  205;  App.  499. 
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because  the  mortgage  is  not  assignable  at  law.  An  equit- 
able assignee  of  the  mortgage,  to  protect  his  rights  against 
a  payment  by  the  mortgagor  to  the  mortgagee,  must  give 
the  former  notice,  actual  or  constructive,  of  the  assign- 
ment. He  may  place  the  assignment  on  record,  or  give 
notice  of  the  assignment  to  the  mortgagor.'* 

If  the  assignee  fails  to  give  the  mortgagor  notice  of  the 
assignment  he  cannot  relieve  himself  from  his  own  negli- 
gence by  simply  showing  that  the  mortgagor  failed  to  take 
up  the  note  and  mortgage  when  he  paid  the  debt  to  the 
original  mortgagee. 

Such  notice  would  have  enabled  the  maker  to  protect 
himself  from  the  fraud  of  the  original  holder  by  making 
the  payments  to  the  true  owner.  And  such  notice  is  neces- 
sary if  the  assignee  desires  to  avail  himself  of  his  rights 
under  the  mortgage  or  trust  deed." 

But  this  rule  does  not  apply  ^vhere  the  mortgagor  has 
sold  the  property,  and  the  purchaser  has  assumed  and 
agreed  to  pay  the  debt.  There  are  many  cases  where  the 
assignees  of  the  mortgage  debt  have  been  protected  against 
the  latent  equities  of  third  persons.  The  reason  is  that 
a  purchaser  of  a  mortgage  is  under  a  duty  to  inquire  of 
the  mortgagor  if  there  be  any  reason  why  it  should  not 
be  paid,  but  he  should  not  be  required  to  inquire  of  the 
whole  world  to  see  if  some  one  may  not  have  a  latent 
equity  which  might  be  interfered  with  by  his  purchase 
of  the  mortgage.  So  if  a  purchaser  from  the  mortgagor 
has  assumed  and  agreed  to  pay  the  debt,  he  must  see  to 
it  that  he  pays  the  true  owner  of  the  debt." 

§1960.  Rights  of  Assignee  of  Mortgage  the  Same  as 
Mortgagee — ^Where  a  party  purchases  a  prior  mortgage  in 
order  to  protect  his  junior  mortgage,  he  thereby  acquires 

20— Towner  y.  MoGlelland,  110  BL  2^-'SclialtK  ▼.  Stroelwitz,  191  HI. 
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no  rights  or  remediecf  greater  than  the  assignor  had  in 
respect  to  snch  mortgage.** 

§  196L  Assignee  of  Mortgage  Takes  Ssme  Subject  to  all 
Equities — ^An  assignment  of  a  chose  in  action,  other  than 
a  negotiable  instrument,  is  not  perfect  so  as  to  protect 
the  assignee  as  against  equities  between  the  original  parties, 
without  notice  of  the  assignment  to  the  debtor.  This  is 
the  general  rule,  and  unless  mortgages  and  trust  deeds 
are  to  be  treated  as  an  exception,  the  rule  must  be  applied 
to  them.  If  the  assignee  would  protect  himself  he  should 
give  notice  of  the  assignment  to  the  debtor. 

In  a  suit  to  foreclose  a  mortgage  the  law  is  well  settled 
in  this  state  that  as  a  mortgage  is  a  mere  chose  in  action 
and  not  negotiable,  the  mortgagor  who  has  no  notice  of 
the  assignment  of  the  mortgage  may  interpose  any  defense 
arising  out  of  the  transaction  with  the  mortgagee  which  he 
could  set  up  against  the  mortgagee  had  the  suit  been  com- 
menced by  him.  This  rule  was  announced  in  this  state 
in  the  case  of  Olds  v.  Cnmmings,  31  111.  188,  and  has  been 
restated  and  applied  in  many  cases.  The  assignee  of  a 
mortgage  takes  it  subject  to  the  equitable  defenses  of  the 
mortgagor.  The  reason  given  is  that  it  is  the  duty  of 
the  purchaser  of  the  mortgage,  it  not  being  assignable  so 
as  to  vest  the  legal  interest  in  him  to  inquire  of  the  mort- 
gagor if  there  be  any  reason  why  it  should  not  be  paid. 
In  case  of  the  assignment  of  a  mortgage  the  assignee  oc- 
cupies the  same  position  that  the  mortgagee  would,  and 
the  mortgagor  may  interpose  any  defense  that  would  de- 
feat the  recovery  by  the  mortgagee.  This  rule,  however, 
applies  only  to  transactions  arising  out  of  the  note  and 
mortgage  themselves,  and  does  not  extend  to  matters  aris- 
ing out  of  collateral  transactions.** 

§  1962.  Assignee  of  Mortgage  Takes  It  Free  from  Latent 
Ittquities  of  Third  Persons — But  the  assignee  of  a  mortgage 

23 — Griesbanm    ▼.    Bamn,    18    El.         24— McAuliife  v.  Beuter,  66  HI.  Ap. 
App.  614.  32. 
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tak^s  it  subject  only  as  to  the  eqidties  existing  in  favor  of 
the  mortgagor,  and  not  subject  to  latent  equities  in  favor 
of  third  persons  in  the  subject  involved  in  the  assignment 
of  which  he  had  no  notice.** 

Where  a  complainant  claims  that  certain  notes  and  trust 
deeds  were  obtained  from  him  by  fraud,  if  it  appears  that 
he  parted  with  the  papers  knowingly  and  voluntarily,  and 
thereby  enabled  the  party  to  whom  they  were  delivered  to 
commit  a  fraud  upon  him,  he  will  be  obliged  to  bear  the 
loss.  And  the  party  to  whom  they  may  subsequently  be 
transferred,  if  taken  in  good  faith,  for  value,  and  before 
maturity  and  in  the  usual  course  of  business,  will  hold  them 
free  from  any  claim  of  the  complainant.** 

§  1963.  Rights  of  Assignee  of  Mortgage  Not  Affected  by 
Acts  of  Mortgagee  After  Assignment— Where  a  negotiable 
instrument  is  secured  by  a  mortgage,  duly  recorded,  describ- 
ing the  instrument  and  the  mortgagee  assigns  the  instru- 
ment before  maturity,  if  the  mortgagor  desires  to  make 
another  mortgage  upon  the  same  property,  which  is  to  be 
a  first  lien  thereon,  it  is  the  duty  of  the  mortgagee  in  such 
second  mortgage  to  inquire  and  see  to  the  payment  of  the 
security  mentioned  in  the  first  mortgage  and  if  he  fails  to 
do  so,  he  is  guilty  of  such  negligence  as  will  let  the  holder 
of  the  instrument  mentioned  in  the  first  mortgage  to  fore- 
close the  same  as  a  first  lien  on  the  premises.  And  the 
fact  that  the  first  mortgagee,  after  its  assignment,  released 
the  same,  without  surrendering  the  first  mortgage  and  the 
instrument  it  secured,  will  not  affect  the  rights  of  the  as- 
signee of  the  first  mortgage,  where  it  does  not  appear  that 
the  first  mortgagee  was  the  agent  of  such  assignee  to  re- 
ceive the  money  and  execute  a  release  of  the  first  mortgage. 
The  second  mortgagee  being  put  upon  inquiry,  he  is  charg- 
able  with  notice  of  the  rights  of  the  assignee  of  the  securities 
described  in  the  first  mortgage.*^ 

25— Humble  ▼.  Cartis,  160  HH  198;  26— Kittler  y.  Stndebaker,  118  HL 
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§  1964.  Payment  of  Indebtedness  to  Mortgagee  After  As- 
signment of  Securities  Without  Notice — ^The  authorities 
abundantly  sustain  the  proposition  that  where  a  mortgage 
has  been  assigned,  and  the  mortgagor  without  any  negli- 
gence on  his  part  and  without  any  knowledge  of  the  assign- 
ment so  made,  pays  the  payee,  who  has  parted  with  the 
note  that  will  discharge  the  mortgage,  and  in  a  suit  to  fore- 
close the  mortgage  such  payment  may  be  set  up  in  bar  of 
a  decree  of  foreclosure.  The  purchaser  knows  who  the 
mortgagor  is  from  the  papers,  and  may,  by  notice  and  in 
quiry,  protect  himself  in  making  the  purchase  much  more 
readily  than  the  mortgagor  may  if  for  any  reason  he  is 
unable  to  obtain  at  once  the  cancellation  and  return  of  his 
obligations.** 

§  1965.  Mortgagor  Assenting  to  the  Assignment  of  the 
Mortgage — ^While  it  may  be  the  rule  in  equity  that  the  as- 
signee of  a  promissory  note  the  payment  of  which  is  se- 
cured by  a  mortgage,  takes  the  mortgage  subject  to  any 
defenses  which  the  maker  has  against  the  original  mort- 
gagee, the  rule  is  different  where  the  mortgagor  consents 
to  the  assignment  of  the  mortgage.** 

§  1966.  Mortgagee  Trustee  for  the  Assignee  of  Mortgage 
— A  mortgage  securing  the  payment  of  a  note,  being  but 
an  incident  to  the  debt,  whatever  is  sufficient  to  transfer 
the  title  to  the  debt  will,  in  equity,  also  transfer  the  interest 
of  the  mortgagee  in  the  mortgage,  and  the  mortgagee  after 
having  assigned  the  mortgage  debt,  thereafter  holds  the 
mortgage  for  the  benefit  of  the  assignee  of  the  mortgage 
debt.** 

Where  a  mortgagee  executes  an  assignment  of  the  mort- 
gage, and  the  same  is  duly  recorded,  he  can  thereafter  do 
no  act  in  relation  to  the  mortgage  which  will  prejudice  the 

28 — Bartholf   v.   Benslej,   234    111.  30 — Fountain    v.    BookBtayer,    141 
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rights  of  the  assignee ;  all  parties  dealing  with  the  property- 
are  charged  with  notice  of  the  assignment.** 

§1967.  Mortgage  as  Collateral  Security— A  creditor, 
holding  goods,  chattels  or  tangible  personal  property,  as  :. 
pledge  to  secure  the  payment  of  the  indebtedness  to  him, 
may  sell  the  same  and  apply  the  proceeds  to  the  payment 
of  his  debt,  accounting  to  his  debtor  for  the  surplus.  From 
the  nature  of  the  property  the  only  method  of  applying  it 
to  the  payment  of  the  debt  is  through  a  sale.  This  rule, 
however,  does  not  apply  to  bonds,  mortgages  or  promissory 
notes,  which  are  available  for  the  payment  of  the  principal 
debt  by  collecting  them  and  applying  the  proceeds.  A 
creditor  holding  such  securities  has  three  remedies ;  he  may 
file  his  bill  to  have  the  collaterals  sold  for  the  payment  of 
the  principal  indebtedness ;  or  he  may  sue  upon  the  collat- 
erals themselves;  or  collect  the  same  by  a  sale  of  the 
property  conveyed  in  trust  to  secure  them.  The  creditors 
in  the  absence  of  a  power  of  sale  given  him  by  the  debtor, 
cannot  sell  commercial  paper  or  choses  in  action,  bjit  may 
collect  the  same  and  apply  the  proceeds  to  the  payment 
of  his  debt,  and  if  there  is  any  balance,  return  it  to  his 
debtor.  If  the  collateral  security  consists  of  a  mortgage, 
the  holder  has  the  right  to  foreclose  it.  But  on  a  fore- 
closure the  complainant,  whether  he  be  the  original  pledgee 
or  his  assignee,  he  can  have  a  decree  only  for  the  amount 
that  is  actually  due  on  the  principal  debt.'* 

§  1968.  Mortgage  Discharged  When  Assigned  to  Mort- 
gagor— ^Where  one  who  has  conveyed  land  by  deed  with 
full  covenants  of  warranty  which  is  subject  to  a  mortgage 
to  which  no  reference  is  made,  whether  made  by  him  or  an- 
other, afterwards  takes  an  assignment  of  the  mortgage, 
he  holds  it  for  the  benefit  of  the  person  to  whom  he  has 
granted  the  land  and  the  mortgage  is,  in  fact,  discharged 
by  coming  into  his  hands.    Even  if  he  afterwards  should 

31— Center  v.  Elgin  City  Banking  32— Peacock    v.    Phillips,    247    HI. 
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assign  it  to  one  who  in  good  faith  pays  full  consideration  for 
ity  the  purchaser  would  acquire  no  lien  upon  the  land.  The 
grantor  cannot  keep  the  mortgage  alive  as  a  subsisting  lien, 
for  to  do  so  would  be  in  direct  violation  of  his  covenants.** 

§1969.  Rights  of  PurchaMr  from  Mortgagor  of  Mort- 
gaged Premises — ^A  purchaser  of  mortgaged  premises  from 
the  mortgagor  stands  in  his  shoes,  and  is  chargeable  with 
notice  of  the  mortgage  and  its  legal  effect.  He  merely  suc- 
ceeds to  the  rights  of  the  mortgagor. 

The  holder  of  the  equity  of  redemption  should  be  made 
a  party  defendant  to  a  foreclosure  suit.  His  rights  cannot 
be  cut  off  unless  this  be  done.  But  if  he  is  not,  the  decree 
for  foreclosure  is  not  for  that  reason  void.  He  is  still  the 
owner  of  the  equity  decree  of  redemption,  and  his  rights  re- 
main unaffected  by  the  foreclosure  decree.  The  right,  how- 
ever, which  thus  remains  unaffected  is  simply  a  right  of 
redemption. 

Inasmuch  as  the  interest  of  the  mortgagor  or  his  grantee, 
who  ace  not  made  parties  to  a  foreclosure  suit,  is  merely 
the  right  to  redeem  which  is  an  equitable  one,  it  must  bo 
asserted  in  a  court  of  equity.** 

§  1970.  Assumption  of  the  Mortgage  Debt  by  the  Grantee 
of  the  Mortgagor— It  is  a  rule  of  law  in  tiie  State  of  Illi- 
nois, that  where  a  grantee  in  a  deed  conveying  land  upon 
which  there  is  a  mortgage  securing  an  indebtedness,  as- 
sumes and  agrees  to  pay  the  mortgage  debt  as  a  part  of 
the  consideration  for  which  the  land  is  conveyed  to  him, 
he  thereby  becomes  personally  liable  to  the  mortgagee  for 
the  payment  of  the  debt,  and  is  liable  for  any  deficiency 
upon  foreclosure  of  the  mortgage  and  sale  of  the  premises, 
or  he  may  be  sued  at  law  by  the  mortgagee.  His  liability 
by  such  assumption  is  the  same  as  if  it  were  his  individual 
debt,  and  a  remedy  may  be  had  against  him  for  the  col- 
lection of  the  same.** 

33 — ^Brosseau  ▼.  Lowy,  200  111.  405.      287;  Thompson  t.  Dearborn,  107  m. 
84— Walker  v.  Warner,  179  IlL  16.      87. 
35 — ^Ingimm    y.    Ingram,    172    HL 
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Where  the  promissory  note  is  secured  by  a  mortgage  or 
trust  deed,  and  the  payment  of  the  same  is  assumed  by  the 
subsequent  grantee  of  the  land,  the  executor  of  the  de- 
ceased owner  of  such  note  may  maintain  an  action  in  as- 
sumpsit, in  his  name,  as  executor,  against  the  party  so 
assuming  such  payment,  notwithstanding  the  assumption 
clause  sued  upon  is  incorporated  in  an  instrument  to  which 
the  deceased  was  not  a  parly .•• 

§  1971.  Personal  Liability  of  Party  Assuming  Mortgage 
Debt — ^An  agreement  contained  in  a  deed  that  the  grantee 
shall  assume  and  pay  a  mortgage  then  existing  on  the  land 
will  impose  an  absolute  personal  liability  on  the  grantee  to 
pay  the  mortgage,  if  the  deed  were  executed  and  delivered 
to  him  and  accepted  by  him  as  a  conveyance  of  the  land. 
In  case  of  such  delivery  to  and  acceptance  by  him,  he  would 
be  bound  in  like  manner  as  though  he  had  signed  the  deed.*'' 

Where  a  third  party,  in  consideration  of  a  conveyance 
made  to  him,  covenants  and  agrees  to  pay  the  notes  secured 
by  a  mortgage  on  the  property  conveyed,  he  may  properly 
be  made  a  party  defendant  in  a  foreclosure  proceeding  to 
foreclose  the  mortgage,  and  a  deficiency  decree  rendered 
against  him  for  any  deficiency  resulting  from  a  sale  of  the 
property,** 

Where  one  person  makes  a  promise  to  another,  based 
upon  a  valid  consideration,  for  the  benefit  of  a  third  per- 
son, such  third  person  may  maintain  an  action  on  the  con- 
tract, and  by  virtue  of  this  rule  the  purchaser  of  mortgaged 
premises  who  assumes  the  mortgage  indebtedness  as  a 
part  of  the  consideration  for  the  conveyance  to  him  be- 
comes personally  liable  for  such  indebtedness  and  cannot 
defeat  the  mortgage  right  to  hold  him  personally  respon- 
sible by.  procuring  a  release  from  the  mortgagor. 

But  these  rules  do  not  apply  where  the  party  sought  to 
be  held  never  acquired  title  to  the  mortgaged  property,  nor 

36— Harts  v.  Emery,  184  HI  560.  Townsend   ▼.   Wilson,   155   IlL   App. 
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received  or  accepted  a  deed  of  it.  Although  there  may  be  a 
contract  between  the  mortgagor  and  a  third  person  for  the 
sale  or  exchange  of  mortgaged  lands,  providing  for  tho 
assumption  of  the  mortgages,  still  so  long  as  the  contract 
remains  unexecuted  it  may  be  cancelled  by  the  mutual  con- 
sent of  the  parties  thereto,  and  no  liability  will  be  incurred 
to  the  mortgagee  thereby.** 

§  1972.  Precise  and  Formal  Words  Unnecessary  to  Im- 
pose Liability  for  Debt  Assumed — The  rule  to  be  gathered 
from  the  numerous  holdings  of  the  courts  is,  that  where  the 
amount  of  the  mortgage  is  to  be  paid  as  a  part  of  the  pur- 
chase money,  it  is  an  assumption  of  the  debt,  and  that  pre- 
cise and  formal  words  are  unnecessary  to  impose  upon  the 
grantee  an  engagement  to  pay  oflf  the  mortgage;  but  the 
inquiry  is  to  be  as  to  what  was  the  intention  of  the  parties. 
It  is  a  well  established  rule  that  where  a  party  purchases 
premises  which  are  incumbered  to  secure  the  payment  of 
an  indebtedness,  and  assumes  the  payment  of  the  indebted- 
ness as  a  part  of  the  purchase  money,  the  premises  pur- 
chased are  in  his  hands  as  a  primary  fund  for  the  payment 
of  the  debt,  and  it  is  his  duty  to  pay  it.  And  the  rule  is 
the  same,  although  there  is  no  assumption  of  the  payment 
of  the  indebtedness  if  the  purchase  is  made  expressely  sub- 
ject to  the  incumbrance,  and  the  amount  of  the  indebtedness 
thereby  secured  is  included  in  and  forms  a  part  of  the  con- 
sideration of  the  conveyance.*® 

§  1973.  Assumption  of  Mortgage  Debt  for  Use  and  Bene- 
fit of  Another,  Binding  on  Such  Third  Party— If  the  grantee 
accepts  the  instrument  and  places  it  upon  record,  such  ac- 
ceptance of  the  deed  with  knowledge  of  its  contents  binds 
him  as  effectually  the  same  as  though  the  deed  had  been 
executed  by  him.  And  where  the  deed  is  made  to  one 
party,  but  in  fact  for  the  use  and  benefit  of  another,  with 
the  knowledge  and  consent  of  such  other  party  by  which 

39 — ^Hartman  v.  Pistorius,  248  111.  40 — Brosseau  v.  Lowy,  209  IlL  405. 
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the  grantee  assumes  and  agrees  to  pay  the  incumbrance 
on  the  land,  such  assumption  by  the  grantee  is  binding  on 
the  party  for  whose  use  and  benefit  the  deed  is  made,  espe- 
cially if  the  beneficiary  has  knowledge  of  such  assumption 
and  he  consents  thereto ;  in  such  case  he  is  personally  liable 
therefor.*^ 

§1974.  Vendee  Assuming  a  Mortgage  Debt  Estopped 
from  Denying  Its  Validity — ^Where  the  purchaser  obtains 
lands  by  recognizing  a  mortgage  as  an  existing  lien,  and 
assuming  its  payment  as  a  part  of  the  purchase  money,  he 
is  estopped  from  denying  its  validity,  such  as  setting  up 
the  fact  that  his  vendor,  in  making  the  mortgage,  did  not 
release  his  homestead  estate  or  the  want  of  consideration 
for  the  debt.  To  permit  him  to  do  so  would  be  to  permit 
him  to  practice  a  fraud  on  his  vendor  and  the  mortgagee.** 

While  there  are  authorities  which  sustain  the  proposition 
that  where  a  party  takes  a  conveyance  of  land  subject  to  a 
mortgage  and  agrees  to  pay  the  same  he  cannot  set  up  a 
defense  which  the  grantor  may  have  had  to  such  indebted- 
ness, because  the  conveyance  is  an  aflBrmance  of  the  mort- 
gage debt  by  the  grantor,  but  where  the  evidence  fails  to 
show  that  the  grantor  set  apart  the  lands  for  the  payment 
of  the  debt  nor  the  conveyance  of  them  to  the  grantee  that 
they  were  to  be  used  by  him  for  the  payment  of  the  debt, 
or  under  such  circumstances  as  that  he  must  be  held  to 
have  assumed  the  payment  thereof,  and  thereby  precluded 
from  setting  up  such  a  defense.  Where  there  is  no  agree- 
ment or  understanding  as  to  the  assumption  of  the  mort- 
gage debt  by  the  grantee  of  the  mortgagor  he  will  have  the 
right  to  set  up  such  a  defense.  Under  such  circumstances 
the  grantee  assumes  no  burden  or  obligation  to  pay  the 
debts  of  the  grantor,  especially  one  that  is  illegal ;  and  by 
accepting  the  title  he  does  nothing  to  estop  himself  from 

41 — Gage  ▼.  Cameron,  212  HI.  146. 
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protecting  the  property  from  an  nnjnst  and  invalid  claim. 

So  a  voluntary  conveyance  by  a  husband  to  his  wife  for 
the  purpose  of  protecting  the  property  of  the  husband 
against  further  depredations  by  the  husband,  who  is  a 
spendthrift  and  incapable  of  taking  care  of  his  property, 
his  wife  is  not  prohibited  from  showing  that  the  mortgage 
debt  was  usurious.^ 

§  1975.  Knowledge  and  Ooneent  of  Oraatee  Essential  to 
Validity  of  Asramption  Olaiue— Although  there  may  be 
inserted  in  a  deed  an  assumption  of  a  mortgage  debt  on 
the  premises  by  the  grantee,  yet  if  such  clause  is  inserted 
without  the  knowledge  or  consent  of  the  grantee,  and  the 
deed  never  accepted  by  him,  the  assumption  clause  will  not 
be  binding  on  him.  Such  a  clause,  like  other  contracts, 
must  be  based  upon  a  sufficient  consideration  and  if  a  con- 
veyance is  made  purely  as  a  mortgage,  for  the  purpose 
of  securing  an  indebtedness,  that  fact  alone  would  not 
furnish  any  consideration  for  a  promise  to  pay  a  previous 
mortgage.  If  the  grantee  takes  only  a  mortgage  interest 
he  owes  no  debt  which  he  can  promise  to  pay  to  a  prior 
mortgagee,  and  an  agreement  to  assume  a  prior  mortgage 
amounts  to  nothing  but  a  promise  to  pay  the  debt  of  the 
mortgagor  upon  no  consideration.  But  the  grantor  may 
prove  that  the  deed,  though  absolute  on  its  face,  was  intend- 
ed only  as  a  mortgage,  and  that  it  was  never  delivered  or  ac- 
cepted by  him  as  a  conveyance  of  the  land,  and  there  never 
was  in  fact  an  agreement  on  his  part  to  pay  the  incumb- 
rance. It  is  only  by  acceptance  that  he  becomes  bound, 
and  if  the  acceptance  of  the  terms  of  the  deed  may  be  pre- 
sumed from  the  fact  that  it  is  found  on  the  public  records, 
it  would  clearly  not  be  a  conclusive  presumption,  otherwise 
an  obligation  might  be  imposed  upon  a  party  without  his 
knowledge  or  consent  simply  by  making  a  conveyance  and 
placing  it  upon  the  records.** 

43 — ^Fxrat  National  Bank  ▼.  Drew,  44— Merrimaa  ▼.  Sdimitt,  211  HI. 
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§  1976.  Gontractual  Agreement  Necessary  to  Impose  Ob- 
ligation to  Pay  Mortgage  Debt^A  deed  which,  is  made 
merely  subject  to  a  mortgage  specified  in  it,  does  not  ren- 
der the  grantee  personally  liable  for  the  mortgage  debt. 
To  create  such  a  liability  there  must  be  something  in  the 
nature  of  a  personal,  contractural  obligation  which  amounts 
to  an  agreement  on  the  part  of  the  grantee  to  pay  off  the 
incumbrance.  Where  there  is  no  one  before  the  court  who 
is  personally  liable  for  the  debt,  it  would  be  error  to  render 
a  personal  decree.  In  such  a  case  there  can  only  be  a 
decree  in  rem,  and  the  proper  form  is  to  find  the  amount 
due  to  the  mortgagee,  and  to  order  the  mortgaged  premises 
sold,  unless  the  amount  found  due  is  paid  within  a  time 
limited  by  the  decree.** 

The  mere  purchase  of  land  does  not  render  a  purchaser 
liable  for  an  incumbrance  upon  it,  and  an  obligation  on 
his  part  to  pay  it  can  only  arise  from  his  contract,  either 
expressed  or  implied  by  law  from  circumstances.*® 

Where  the  creditors  of  a  mortgagor  agree  to  accept  the 
mortgaged  property  in  discharge  of  their  debts,  and  the 
matter  is  consummated  by  a  deed  by  the  mortgagor  to  a 
trustee  for  the  benefit  of  the  creditors,  in  which  it  is  stated 
merely  that  the  deed  is  made  subject  to  the  mortgages, 
neither  the  trustee  nor  the  creditors  will  be  held  to  be  per- 
sonally liable  to  the  mortgagees  for  the  amount  thereof.*'' 

§1977.  Nature  of  Mortgage  Debt  Assumed— Although 
the  notes  secured  by  a  mortgage  or  trust  deed  may  not  be 
signed  by  the  maker  of  the  mortgage  or  trust  deed,  but  by 
a  third  party,  this  does  not  affect  the  assumption  by  the 
grantee  of  the  mortgaged  premises  of  a  portion  of  such  in- 
debtedness, as  a  part  of  the  purchase  price  thereof.*" 

§  1978.  Effect  of  Acceptance  and  Adoption  of  Deed  Con- 
taining Assumption  Clause — ^It  is  well  settled  by  the  deci- 

45— Crawford  v.  Nimmons,  180  lU.  47— Bay  v.  Lobdell,  213  111.  389. 
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rfions  of  the  courts,  that  where  a  party  accepts  and  adopts 
fi  written  contract,  even  though  it  is  not  signed  by  him,  he 
shall  be  deemed  to  have  assented  to  its  terms  and  condi- 
tions and  to  be  bound  by  them.  The  delivery  of  a  writing 
and  its  acceptance  and  adoption  by  the  party  to  whom  it 
is  delivered  are  necessary  facts  dehors  the  writing  itself, 
and  must,  therefore,  be  proved  by  extrinsic  evidence;  and 
where  mutuality  is  established  by  proof  of  the  acceptance 
of  the  writing,  the  contract  is,  notwithstanding  such  resort 
to  parol  evidence,  a  contract  all  of  which  is  in  writing. 
Where  the  writing  on  its  face  purports  to  be  a  consummated 
contract,  the  mere  acceptance  and  adoption  of  the  writing 
establishes  mutuality,  and  makes  the  contract  binding  on 
both  parties.  And  there  is  no  reason  why,  if  there  be  a 
breach  of  the  contract  on  the  part  of  the  party  not  signing 
it,  it  cannot  be  enforced  against  him,  even  though  it  is  not 
signed  by  him.« 

§  1979.  Terms  of  Assumption  of  Mortgage  Debt_Where 
a  grantee  assumes  an  incumbrance  upon  the  property  con- 
veyed, the  use  of  the  word  *  *  assume ' '  is  the  same  as  though 
the  parties  had  instead  used  the  expression  ^'assumes  and 
agrees  to  pay,''  and  imposes  a  personal  liability  upon  the 
grantee  to  pay  the  incumbrance  in  question.** 

§  1980.  Vendee  Assuming  Mortgage  Debt  Not  Liable  Be- 
yond the  Terms  of  His  Agreement — ^Where  a  grantee  of 
mortgaged  premises  assumes  the  payment  of  the  mortgage 
debt  at  a  specified  rate  of  interest,  he  cannot  be  held  liable 
for  a  higher  rate  than  that  specified  in  the  assumption,  al- 
though the  notes  which  the  mortgage  secures  bears  a  higher 
rate  of  interest." 

Where  a  mortgagor  executes  a  deed  to  his  mortgagee,  not 
as  an  absolute  conveyance  but  as  additional  security,  the 
grantor  will  not  be  liable  to  pay  the  second  mortgage,  al- 

4&— Frothman   v.    Deters,   206   lU.  51~Hicks  t.  ElweU,  129  BL  App. 
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though  the  payment  of  the  second  mortgage  by  the  grantee 
is  recited  as  a  part  of  the  consideration  for  the  conveyance. 
The  grantee  in  a  deed  may  always  show  what  the  actual 
consideration  for  the  conveyance  was,  even  though  it  may 
contradict  the  recitals  in  the  deed.** 

§  1981.  Ejusdem  Generic— Special  Words  Confined  to 
the  Same  Sense  as  General  Words — ^A  deed  conveying  real 
estate,  after  the  description  of  the  property,  contained  this 
clause:  ** subject,  however,  to  existing  mortgages,  liens, 
taxes  and  claims  of  any  and  all  descriptions,  which  the 
party  of  the  second  part  assumes  and  agrees  to  pay.'*  It 
was  contended  by  the  grantee  that  the  words  **and  claims 
of  any  and  all  descriptions"  should  be  construed  in  con- 
nection with  the  preceding  words,  '*  existing  mortgages, 
liens  and  taxes,"  under  the  maxim  ejusdem  generis  and 
should  be  restricted  to  a  sense  which  would  be  analogous 
to  these  general  words  of  **  existing  mortgages,  liens  and 
taxes. ' '  In  other  words  the  rule  of  construction  that,  when 
general  words  follow  particular  words,  the  former  can  only 
mean  things  or  persons  of  the  same  kind  or  class  as  those 
which  are  particularly  mentioned. 

In  commenting  on  this  position  of  the  grantee  the  court 
substantially  says  that  in  defining  the  maxim  ejusdem 
generis,  and  applying  it  to  the  construction  of  statutes  and 
contracts  the  cases  decided  by  the  courts  are  all  cases  where 
the  word  ** other"  is  used  to  qualify  general  terms,  which 
follow  the  specific  description.  And  the  court  cites  a  num- 
ber of  cases  illustrative  of  this  fact.  In  the  case  under 
consideration  the  word  ** other"  nowhere  appears  qualify- 
ing the  general  clause  after  setting  forth  the  specific  words. 
In  this  respect  the  case  differs  from  the  cases  cited,  where 
application  has  been  made  of  the  maxim  ejusdem  generis. 

Again,  it  is  said  that  where  an  enumeration  of  specific 
things  is  followed  by  general  words  or  phrases,  the  latter 
arc  held  to  refer  to  the  same  class  or  kind  as  those  qualified, 

52~-Haed8ch  v.  Scheel,  81  HL  281. 
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is  only  one  of  the  many  rules  of  construction  which  are 
employed  to  ascertain  the  intent  of  the  legislature,  or  the 
contracting  parties,  as  expressed  in  the  statute  or  con- 
tract sought  to  be  construed.  And  where,  from  the  whole 
instrument,  a  larger  intent  is  to  be  gathered,  the  rule  under 
consideration  will  not  be  applied  in  such  a  manner  as  to 
defeat  the  larger  intent,  or  the  rule  will  not  be  applied 
where  from  the  whole  statute  or  contract  a  larger  intent 
may  be  gathered,  if  the  application  of  the  rule  would  de- 
feat such  larger  intent.  And  this  position  is  sustained  by 
the  citation  of  authorities. 

And  then  again,  the  restriction  of  general  laws  to  things 
ejusdem  generis  must  not  be  carried  to  such  an  extent  as 
to  deprive  them  of  all  meaning.  So,  if  the  particular  words 
exhaust  a  whole  genus,  the  general  words  must  refer  to 
some  other  class.     (Citing  authorities.) 

The  maxim  ejusdem  generis  must  yield  to  another  equally 
salutory  rule  of  construction,  viz.,  that  every  part  of  a 
statute  or  contract  should,  if  possible,  be  upheld  and  given 
its  appropriate  force.     (Citing  authorities.) 

While  the  mortgages,  liens  and  taxes  in  the  assumption 
clause  are  not  specifically  mentioned,  parol  evidence  would 
be  permitted  to  show  what  mortgages  and  other  items  were 
assumed  by  the  grantee;  and  for  a  like  reason  parol  evi- 
dence would  be  allowed  to  show  what  claims  were  embraced 
in  the  words  of  the  assumption.  It  is  to  be  presumed  that 
these  claims,  mortgages,  liens  and  taxes  were  assumed  as  a 
part  of  the  consideration  for  the  conveyance,  and  it  is  al- 
ways permissible  to  introduce  parol  evidence  to  show  the 
real  consideration  for  the  deed." 

§  1982.  Parol  Assumption  of  Mortgage  Debt  Enforcible 
— A  verbal  promise  to  pay  an  existing  mortgage  debt  as  a 
part  of  the  purchase  money  of  the  mortgage  premises  is 
an  assumption  of  the  mortgage  debt,  and  may  be  enforced 
by  the  grantor  or  the  holder  of  the  mortgage.** 

53_Gage  v.  Cameron,  212  HI.  146.  54— Lang  v.  Deitz^  191  HI.  161. 
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A  purchaser  may  assume  a  mortgage  indebtedness  ac- 
cording to  the  terms  of  the  mortgage  without  it  being  so 
expressly  provided  in  the  deed  of  conveyance,  but  in  the 
absence  of  a  written  assumption  the  evidence  must  be  clear 
and  show  that  the  assumption  was  in  fact  made.** 

§  1983.  Paarol  Evidence  Admissible  to  Show  Identity  of 
Debt  Assumed— If  the  identity  of  the  mortgage  assumed 
by  the  grantee  is  left  in  doubt  by  the  terms  of  the  assump- 
tion in  the  deed,  the  identity  may  be  shown  by  parol  evi- 
dence.*® 

§  1984.  Pleading  the  Assumption  of  the  Mortgage  Debt 
— But  to  enforce  such  a  liability  it  must  be  alleged  either 
that  the  purchaser  signed  and  sealed  the  deed,  or  that  the 
deed  had  been  delivered  to  him  and  he  had  accepted  it.  A 
contract  to  assume  an  indebtedness  on  land  is  not  one  of 
the  essential  parts  of  a  deed  of  conveyance — in  fact,  such 
a  contract  is  a  stranger  to  a  deed,  and  when  a  complainant 
in  a  bill  undertakes  to  bind  the  purchaser  by  an  averment, 
he  should,  in  some  way,  allege  the  making  of  a  contract 
between  the  grantor  and  the  purchaser  under  which  the 
latter  would  be  bound  to  pay  and  discharge  the  mortgage 
indebtedness.  The  mere  fact  that  the  grantor  executed  and 
acknowledged  a  deed  and  inserted  therein  a  clause  that  the 
grantee  should  pay  the  mortgage  named  in  the  deed  would 
not  create  a  personal  liability  on  the  part  of  the  grantee  to 
do  so.  In  order  to  make  the  assumption  clause  in  the  deed 
binding  on  the  grantee  it  is  necessary  to  show  that  he  con- 
sented to  that  clause  being  inserted  in  the  deed.  This  may 
be  done  by  showing  that  he  signed  and  sealed  the  deed,  or 
that  it  was  delivered  to  him  and  he  accepted  it.  If  he  ac- 
cepts the  deed,  his  assent  to  all  it  contains  may  be  inferred 
in  like  manner  as  if  he  had  signed  and  sealed  the  instru- 
ment.*'' 

55 — Assets      Bealization      Co.      v.  57 — Thompson  v.  Dearborn,  107  111. 

Heiden,  215  Dl.  9.  87. 

56— Webster  v.    Fleming,    178   111. 
140. 
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But  an  averment  in  a  bill  of  foreclosure  that  a  grantee 
has  ' '  assumed  and  agreed  to  pay  *  *  the  indebtedness  secured 
by  a  mortgage  or  trust  deed  is  but  an  averment  of  a  con- 
clusion and  not  a  suflBcient  averment  of  a  fact  on  which  to 
base  a  deficiency  decree  against  him.  It  would  seem  to  be 
necessary  to  allege  the  execution  and  delivery  of  the  deed 
to  the  grantee  and  its  acceptance  by  him.** 

§  1985.  Party  Assuming  Mortgage  Debt  Principal  Debtor 
— As  between  the  grantor  and  the  grantee,  in  the  convey- 
ance of  mortgaged  lands,  the  grantee  becomes  the  principal 
debtor  and  the  grantor  and  mortgagor  becomes  his  surety. 
This  is  the  rule  of  law  in  Illinois." 

§  1986.  Mortgagor  Not  Relieved  from  Liability  by  As- 
sumption of  Debt  by  Vendee — ^In  a  deed  by  the  mortgagor 
to  a  third  party  in  which  the  grantee  assumes  and  agrees 
to  pay  the  mortgage  debt  gives  the  mortgagee  an  additional 
remedy  against  such  grantee  by  an  action  at  law  upon  his 
assumption  in  the  deed,  but  does  not  of  itself  relieve  the 
mortgagor  from  his  liability  on  the  notes.** 

§  1987.  Mortgagor  and  His  Grantee  Both  Liable  to  Mort- 
gagee for  the  Mortgage  Debt — ^The  mortgagor  and  his 
grantee  who  assumes  the  payment  of  the  incumbrance  upon 
the  property  conveyed  are  both  liable  as  principal  debtors 
to  the  mortgagee  unless  the  mortgagee  has  released  the 
mortgagor  from  his  liability  and  has  agreed  to  look  solely 
to  the  grantee  of  the  mortgagor  for  the  payment  of  the 
mortgage  debt.** 

§1988.  Sucoessive  Orantees  Assuming  Mortgage  Debt 
Liable  Therefor — ^The  principle  applied  between  the  mort- 
gagee of  the  land  and  the  grantee  assuming  the  payment 
of  the  mortgage  applies  equally  after  the  title  to  the  land 
has  passed  to  another  grantee  or  to  a  series  of  grantees. 

58— Kreidler  v.  Hyde,  120  111.  App.  60— Hazle  v.  Bondy,  173  HI.  302. 

505.  61— Webster   v.   Fleming,    178    IlL 

59 — Thomas    v.    Home    M.    B.    L.  140. 
AsszL,  243  111.  550;  Scholten  v.  Bar- 
ber, 217  ni.   148. 
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The  holder  of  the  mortgage  may  sue  a  subsequent  grantee, 
or  any  number  of  subsequent  grantees,  provided  he  can 
show  in  each  case  the  elements  essential  to  sustain  an  ac- 
tion against  the  first  grantee,  as  that  he  assumed  the  pay- 
ment of  the  mortgage;  that  his  immediate  grantor  was 
liable,  where  such  liability  is  essential.  It  may  thus  happen 
that  the  last  grantee,  in  a  series  of  grantees,  becomes  liable 
when  the  first  grantee  was  not,  for  the  reason  that  the  last 
grantee  assumed  the  mortgage,  which  the  first  grantee  did 
not  assume.  Each  subsequent  purchaser  of  mortgaged 
premises,  who,  in  the  deed  to  him,  assumes  the  payment 
of  the  mortgage  debt,  becomes  an  original  promissor  for 
the  payment  of  the  same  and  accepts  the  place  of  the  orig- 
inal mortgagor.®* 

§1989.  Mortgagee  Nat  Affected  by  Assumption  Olanse 
in  Deed — ^But  the  mortgagee  is  in  no  wise  affected  by  the 
agreement  to  which  he  was  not  a  party.  He  may  disregard 
it  and  bring  his  action  against  the  original  debtor,  or  he 
may  accept  the  promise  made  for  his  benefit,  and,  treating 
it  as  an  additional  remedy,  bring  his  action  against  the 
grantee.  If  the  agreement  is  accepted  by  the  mortgagee, 
each  party  is  an  original  promissor  for  the  payment  of 
the  incumbrance,  but  the  contract  rights  of  the  mortgagee 
cannot  be  changed  by  any  agreement  between  the  mort- 
gagor and  his  grantee  unless  the  mortgagee  agrees  to  such 
change.** 

The  assumption  of  portions  of  the  mortgaged  indebted- 
ness by  the  purchaser  of  portions  of  the  premises  mort- 
gaged has  no  effect  to  discharge  the  lien  of  the  mortgage 
upon  all  or  any  of  the  lots  described  in  the  mortgage  or 
trust  deed,  by  force  merely  of  the  agreement  of  the  assump- 
tion between  the  various  purchasers  and  the  mortgagor. 
The  lien  in  favor  of  the  mortgagee  cannot  be  discharged  or 
affected  by  any  agreement  between  mortgagor  and  one  to 

62— Blakesleo  v.  Holt,  116  111.  App.  63— Scholten    v.    Barber,    217    HL 

83.  148. 
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whom  he  may  dispose  of  his  interest  in  the  mortgaged 
premises.  In  such  case  the  mortgagee  might  restrict  or 
apportion  the  lien  of  his  mortgage  in  accordance  with  such 
agreements  of  assumption,  if  all  the  parties  interested  in 
the  mortgaged  property  should  consent  thereto.'* 

§  1990.  Remedy  of  Mortgagor  Against  Party  AmmTningr 
Mortgage  Debt — Where  the  vendee  of  mortgaged  premises 
assumes  the  payment  of  the  mortgage  debt  the  mortgagor 
may  proceed  in  equity  to  compel  such  vendee,  to  whom  he 
stands  in  the  situation  of  a  mere  surety,  to  discharge  the 
debt  for  the  protection  of  the  vendor.  And  the  vendor  may 
likewise  proceed  against  the  vendee  of  his  vendee,  where 
notice  is  given.®* 

§1991.  Extension  of  Time  of  Paym^it  by  Mortgagee, 
After  Assumption  of  Mortgage  Debt  by  Vendee,  Discharges 
Mortgagor — If  the  vendee  of  a  mortgagor  assumes  the  pay- 
ment of  the  mortgage  debt  as  a  part  of  the  consideration 
for  the  conveyance  to  him,  and  the  vendee  obtains  from 
the  mortgagee  an  extension  of  the  payment  of  the  mort- 
gage debt,  this  will  discharge  the  mortgagor  from  any  per- 
sonal liability  to  the  mortgagee.*® 

§  1992.  Statute  of  Limitations  as  a  Defense  by  Party  As- 
suming Mortgage  Debt — ^Although  the  statute  of  limitations 
might  be  pleaded  by  the  maker  of  a  promissory  note  se- 
cured by  a  mortgage,  yet  as  to  subsequent  grantee  of  the 
mortgaged  premises,  who  has  assumed  the  payment  thereof, 
or  a  portion  thereof,  as  a  part  of  the  consideration  for  the 
conveyance  to  him,  and  payments  made  by  him,  he  having 
the  legal  right  to  pay  the  incumbrance  and  remove  the  lien, 
and  thus  discharge  the  obligation  resting  on  him  by  reason 
of  his  assumption,  prevents  the  running  of  the  statute  of 
limitations  as  against  him.*'' 

64— Reed  v.  JenningB,  196  lU.  472.  67— Harts  v.  Emery,  184  m.  560. 

65 — Gage  v.  Cameron,  212  HI.  146. 
66 — ^Union  Ins.  Co.  v.  Hanford,  27 
Fed.  588. 
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§  1993.  Conveyance  by  Mortgagor  to  Mortgagee  in  Satis- 
faction of  Debt — ^It  is  well  settled  in  Illinois  that  a  mort- 
gagor may  convey  his  equity  of  redemption  to  the  mort- 
gagee, and  invest  him  with  an  absolute  title  to  the  premises. 
So,  where  after  the  maturity  of  a  note  and  mortgage,  the 
mortgagor  executes  a  deed  of  the  premises  to  the  mortgagee, 
and  puts  him  in  possession  thereof,  and  he  retains  posses- 
sion for  a  number  of  years  and  pays  the  taxes  with  the 
knowledge  of  the  grantor,  these  facts  will  be  strong  proof 
that  the  deed  was  an  absolute  one  and  intended  as  a  satis- 
faction of  the  mortgage  debt.'* 

§1994.  Inadequacy  of  Consideration  Immaterial  in 
Transfer  from  Mortgagor  to  Mortgagee — Whether  the 
property  conveyed  by  the  mortgagor  to  the  mortgagee  in 
satisfaction  of  a  mortgage  debt  is  worth  more  or  less  than 
the  mortgage  debt  is  not  to  be  regarded  as  a  controlling 
fact  where  the  deed  was  made  after  due  deliberation  by 
the  grantor,  and  no  deception,  fraud  or  oppression  was  used 
by  the  grantee  in  obtaining  such  deed.  Where  property  is 
obtained  under  such  circumstances,  although  its  full  value 
may  not  be  paid,  the  conveyance  must  be  sustained.^ 

And  the  mere  inadequacy  of  the  consideration  will  not, 
of  itself,  deprive  such  an  agreement  of  its  binding  effecf^ 

§  1995.  Conveyances  from  Mortgagor  to  Mortgagee  Re- 
garded with  Jealousy  by  Courts  of  Equity— A  bona  fide 
agreement  may  be  made  between  the  mortgagee  and  the 
mortgagor  by  the  terms  of  which  the  rights  of  the  mort- 
gagor to  redeem  may  be  extinguished  and  the  entire  estate 
vested  in  the  mortgagee.  But  such  an  agreement  for  the 
extinguishment  of  the  right  of  redemption  will  never  be 
sustained  unless  the  transaction  is  fair,  and  unaccompanied 
by  any  oppression  or  fraud,  or  undue  influence.  A  court 
of  equity  will  never  allow  a  mortgagee  to  avail  himself  of 
his  position  to  obtain  an  advantage  over  the  mortgagor. 

68— Hart  v.  Bandolph,  142  111.  521.  70— ^Seanlan   ▼.    Scanlan,    134    Bl. 

69— Bue  V.  Dole,  107  TLh  275.  630. 
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By  securiiig  such  an  agreement  over  the  mortgagor  by 
securing  such  an  agreement  for  the  extinguishment  of  the 
equity  of  redemption.  Such  contracts  are  always  regarded 
with  jealousy  by  courts  of  equity.''* 

But  the  jealousy  with  which  such  transactions  are  re- 
garded by  courts  of  equity  should  not  be  extended  beyond 
the  bounds  of  reason,  so  as  to  unnecessarily  and  unjustly 
interfere  with  the  conmion  business  transactions  of  men.'''^ 

§  1996.  Debt  ExtinguiBhed  by  Deed  from  Mortgagor  to 
Mortgagee — ^Where  a  mortgagor  deeds  the  mortgaged  prop- 
erty to  the  mortgagee  in  payment  of  the  mortgage  debt  this 
operates  as  a  satisfaction  and  extinguishment  of  the  mort- 
gage debty  and  a  release  of  the  mortgage  by  the  mortgagee 
in  accordance  with  the  understanding  of  both  parties ;  the 
mortgagee  does  only  what  he  was  bound  to  do,  and  a  con- 
veyance by  the  mortgagee  to  a  third  party  he  conveys  the 
property  with  the  mortgage  satisfied  and  discharged  of  the 
lien  of  the  mortgage.^' 

A  deed  absolute  in  form  is,  in  law,  presumed  to  be  a 
deed  until  it  is  clearly  proved  to  be  a  mortgage,  and  the 
fact  that  the  deed  is  given  by  a  mortgagor  to  the  mortgagee, 
the  debt  cancelled  and  the  mortgage  released,  and  at  the 
same  time  a  contract  of  sale  is  given  is  evidence  tending 
strongly  to  show  an  actual  repurchase.  If  the  conveyance 
extinguishes  the  debt  and  the  parties  so  intended,  so  that 
a  plea  of  payment  would  bar  an  action  thereon,  the  trans- 
action would  be  an  actual  sale  notwithstanding  the  con- 
temporaneous contract  to  reconvey  on  being  reimbursed, 
within  an  agreed  period,  an  amount  equal  to  the  debt  and 
interest  thereon.''* 

§  1997.  Equity  of  Redemption  in  Mortgagor  Subject  to 
Sale  on  Execution — The  equitable  interest  of  a  mortgagor 
in  lands  may  be  sold  on  an  execution  against  him.  There 
can  be  no  doubt  but  that  at  common  law,  where  it  is  held 

71— Cassem  v.  Huestis,  201  111.  208.  73— Novak  v.  Knxse,  288  HI.  363. 

72 — Scanlan    y.    Scanlan,    134    111.  74 — Mann  y.  Jobusdi,  70  JXL  App. 

630.  440. 
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that  the  mortgagee  holds  the  legal  title  to  the  land^  and 
the  mortgagor  has  only  a  mere  equity  of  redemption,  which 
under  the  common  law,  was  not  subject  to  sale  on  execution ; 
in  fact,  under  the  early  common  law  no  interest  in  real 
estate  was  subject  to  such  a  sale,  not  even  the  fee.  But 
by  the  first  section  of  the  chapter  on  Judgments  and  Ex- 
ecutions, a  judgment  was  declared  to  be  a  lien  on  real  estate, 
and  real  estate  was  defined  to  be  all  interest  of  the  defend- 
ant, or  any  person  to  his  use,  or  as  mortgagor  or  mortgagee 
of  lands  or  in  fee,  for  life  or  for  years,  and  thus  in  the 
plainest  and  most  general  terms  rendered  a  mortgagor's 
interest,  whatever  it  might  be,  liable  to  sale  on  execution. 
There  is  no  reservation,  limitation  or  exception.  And  the 
language  naturally  embraces  a  mortgage  debt  as  well  as  all 
other  classes  of  debts,  which  has  been  reduced  to  a  judg- 
ment.''* 

§1998.  Condemnatian  of  Mortgaged  Premises— The 
mortgagee,  by  virtue  of  his  mortgage,  has  a  lien  upon  the 
entire  premises  described  in  the  mortgage,  and  by  a  con- 
demnation proceeding  against  a  part  thereof  his  equitable 
interest  therein  is  not  destroyed,  and  he,  not  being  a  party 
to  the  condemnation  proceeding,  his  interest  in  the  fund 
derived  from  the  condemnation  proceedings  is  equal  to  his 
lien  on  the  mortgaged  premises.  His  equity  therein  is 
superior  to  a  subsequent  judgment  creditor  of  the  mort- 
gagor, and  he  is  entitled  to  have  the  whole  condemnation 
money  paid  to  him.'* 

In  a  proceeding  to  condemn  a  part  of  the  mortgaged 
premises  it  is  unnecessary  for  the  mortgagee  to  execute  a 
release  for  that  portion  of  the  property  included  in  the 
proceeding  because  the  condemnation  proceedings  removed 
the  mortgage  lien  from  the  portion  condemned,  and  the 
petitioner  is  not  entitled  to  a  release."" 

Where,  in  a  condemnation  proceeding,  a  judgment  is 

75— Cottingham  v.  Springer,  88  111.  76— Keller  v.  Bading,  169  HI.  152. 

90.  77— Stopp  ▼.  Wilt,  177  HI.  620. 
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rendered  against  a  part  of  the  property  described  in  a  trust 
deed,  one  effect  of  such  a  judgment  is  to  transfer  the  lien 
of  the  trust  deed  from  the  land  to  the  fund  awarded  by 
the  judgment,  and  no  formal  release  is  necessary  from  the 
trustee,  and  although  the  trust  deed  provides  that  the 
trustee  shall  not  release  any  part  of  the  premises  unless  a 
certain  amount  is  paid,  the  fact  that  the  trustee  releases  the 
property  condemned  upon  the  payment  of  the  condemnation 
money,  although  the  amount  so  received  is  less  than  the 
amount  specified  for  a  release,  does  not  require  that  one 
maker  of  the  trust  deed  shall  be  credited  with  the  amount 
stipulated  to  be  paid  in  the  trust  deed  to  authorize  a  re- 
lease.''* 

§  1999.  Extension  of  Time  of  Payment  by  Agreement  Be- 
tween Mortgagor  and  Mortgagee — It  is  competent  for  the 
mortgagee  and  mortgagor  to  contract  for  the  extension  of 
the  time  of  payment  of  the  obligations  secured  by  a  mort- 
gage. But  in  order  to  establish  a  valid  contract  for  the 
extension  of  the  time  of  payment  a  definite  contract  to  that 
effect  must  be  established,  founded  on  a  valid  considera- 
tion and  fixing  the  time  of  the  extension.'* 

Such  agreement  will  not  affect  the  other  terms  of  the 
mortgage.    They  still  remain  in  force  and  are  obligatory.** 

The  presumption  of  law  is  that  an  extension  of  the  time 
of  payment  on  a  promissory  note  was  made  by  the  trustee, 
where  the  trustee  has  the  possession  of  the  note,  and  that 
such  extension  was  made  with  the  knowledge  and  consent 
of  the  legal  owner  of  the  note,  and  where  such  endorse- 
ment is  made  on  the  note  without  being  signed  by  the  owner 
thereof,  and  payments  of  interest  are  made  and  received 
thereon  thereafter,  such  payments  may  be  regarded  as  evi- 
dence of  the  extension  of  the  time  of  payment.  If  the  legal 
holder  of  the  note  entrusts  it  to  the  trustee  after  its  ma- 

78— Nix  V.   Thackerburry,  240  lU.  80 — ^Brockway  v.  McGlun,  243  111. 
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turity,  he  is  bound  by  the  act  of  the  trustee  in  extending 
the  time  of  payment  thereof,  where  the  extension  agreement 
has  been  acted  upon  by  the  parties.'^ 

§  2000.  Extension  of  Time  of  Payment  UsnaJly  in  Writ- 
ing— ^In  providing  for  an  extension  of  the  time  of  payment 
of  securities  the  payment  of  which  is  secured  by  mortgage, 
it  is  usual  to  reduce  the  agreement  to  writing  to  be  signed 
by  both  parties  thereto,  and  where  such  an  agreement  is 
signed  only  by  the  maker  of  the  securities,  the  extension 
agreement  is  incomplete,  and  cannot  be  enforced*** 

§  2001.  Pleading  and  Proof  of  Extension  of  Time  of  Pay- 
ment— The  payment  of  interest  in  advance  is  a  good  con- 
sideration for  an  agreement  to  extend  the  time  of  payment 
of  a  promissory  note.  The  endorsement  of  the  payment  of 
interest  on  a  promissory  note  however,  alone  is  not  suffi- 
cient to  establish  the  extension  of  the  time  of  payment  of  a 
promissory  note  so  as  to  release  the  surety  or  to  release  the 
lien  of  a  trust  deed  or  mortgage  given  by  a  third  party  to  se- 
cure the  payment  of  the  promissory  note.  In  order  for  the 
payment  of  the  interest  in  advance  to  work  a  release  of  such 
surety  of  the  lien  of  a  mortgage,  it  is  necessary  to  show 
that  the  payment  of  the  interest  in  advance  was  made  with- 
out the  assent  of  the  surety  or  the  maker  of  the  mortgage 
covered  by  the  same,  and  was  received  by  a  party  authorized 
to  make  the  agreement  for  the  extension  of  such  payment, 
and  the  burden  of  proof  is  upon  the  party  pleading  the  dis- 
charge to  show  these  facts.** 

Although  the  proof  may  show  an  extension  of  the  time 
of  payment  of  a  note,  a  failure  to  set  that  fact  up  affirma- 
tively as  a  defense  precludes  the  surety  from  taking  ad- 
vantage of  the  fact.** 

81 — ^Eransz  y.  Uedelhofeii,  193  HI.  83 — Pnissing  y.  Lancaster,  234  HI. 
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§2002.  Release  on  Ifargin  of  Reoordr-45ltatiite— ''Every 
mortgagee  of  real  or  personal  property,  his  assignee  of 
record,  or  other  legal  representative,  having  received  fnll 
satisfaction  and  payment  of  all  such  sum  or  snms  of  money 
as  are  really  due  to  him  from  the  mortgagor,  and  every 
trustee,  or  his  successor  in  trust,  in  a  deed  of  trust  in  the 
nature  of  a  mortgage,  the  notes,  bonds  or  other  indebted- 
ness secured  thereby  having  been  fully  paid,  shall,  at  the 
request  of  the  mortgagor,  or  grantor,  in  a  deed  of  trust 
in  the  nature  of  a  mortgage,  his  heirs,  legal  representa- 
tives or  assigns  enter  a  release  or  satisfaction  on  the 
margin  of  the  record  of  such  mortgage  or  deed  of  trust 
in  the  recorder's  oflSce,  which  release  or  satisfaction  shall 
be  attested  upon  the  margin  of  the  record  by  the  recorder 
of  said  county,  and  when  so  attested  shall  forever  thereafter 
discharge  and  release  the  same,  and  shall  bar  all  actions 
or  suits  brought  or  to  be  brought  thereupon.  All  releases 
of  mortgages  and  deeds  of  trust  which  have  heretofore  been 
made  upon  the  margin  of  the  record,  in  accordance  with 
the  provisions  of  this  section,  shall  be  held  legal  and  valid, 
and  shall  have  the  same  force  and  effect  as  if  made  under 
the  provisions  of  this  section  as  amended. ' '  •• 

Our  legislature,  at  an  early  day,  provided  that  where 
the  mortgagor  paid  and  satisfied  the  debt,  and  the  mort- 
gage had  been  recorded,  he  might  compel  the  mortgagee 
to  enter  satisfaction  of  the  mortgage  on  the  margin  of  the 
record,  which  should  operate  as  a  discharge  and  release 
of  the  same,  and  forever  bar  all  actions  which  might  be 
brought  thereon.  This  provision  is  found  in  the  act  estab- 
lishing the  recorder's  office.  (Laws  of  1819,  p.  19.)  This 
was  a  most  material  modification  of  the  common  la^  rule, 
as  it  re-invested  the  mortgagor  with  the  title  simply  by 
the  mortgagee  stating,  over  his  signature,  on  the  margin 
of  the  record,  that  he  had  received  satisfaction  of  the  debt, 

85— See.  8,  C!h.  95,  B.  8. 
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and  dispensed  with  a  release  or  re-conveyance  for  that 
purpose,** 
§  2003.  Release   of    Mortga«re   by   Deed— Statute— ''A 

mortgage  or  trust  deed  of  real  or  personal  property  may 
be  released  by  an  instrument  in  writing  executed  by  the 
mortgagee,  trustee  or  his  executor,  administrator,  heirs  or 
assignee  of  record  and  such  instrument  may  be  acknowl- 
edged or  proved  in  the  same  manner  as  a  deed  for  t* 
conveyance  of  land.*'' 

By  sections  8  and  9  of  chapter  95  of  the  Revised  Statutes 
provision  is  made  for  the  release  of  mortgages  and  trust 
deeds.  By  section  8  they  may  be  released  by  the  mort- 
gagee or  trustee,  or  his  successor  in  trust,  by  entering  sat- 
isfaction and  release  upon  the  margin  of  the  record  of  the 
mortgage  or  trust  deed  and  by  section  9  it  may  be  done  by 
deed.  It  cannot  be  that  it  was  the  intention  of  the  law 
that  a  release  under  one  section  of  the  statute  shall  have  a 
different  or  greater  effect  than  one  under  the  other  section. 
Both  are  to  effect  the  sanie  purpose — ^that  is,  to  give  public 
notice  that  the  debt  is  satisfied.  The  purpose  of  the  sec- 
tions was  the  convenience  in  the  transaction  of  business, 
and  not  that  the  consequences  should  be  different. 

Where  a  release  is  placed  upon  record,  then  under  our 
recording  act,  the  fact  that  it  is  recorded  carries  with  it 
the  legal  inference,  as  to  innocent  third  parties,  that  it  was 
delivered.** 

§  2004.  Payment  of  Debt  Releases  Mortgage  Ipso  Facto 
— The  mortgage  and  all  the  provisions  thereof  are  to  be 
regarded  as  for  but  one  purpose,  viz.,  the  securing  the  pay- 
ment of  the  mortgage  debt;  and  when  that  debt  is  paid 
in  full,  the  mortgage,  together  with  all  its  terms  and  pro- 
visions, has  expended  its  force,  and  the  premises  conveyed 
are  no  longer  subject  to  its  provisions,  but  are  discharged 
therefrom. 

86 — Gottingham  y.  Springer,  88  HI  88 — ^Hayinghorst  v.  Bowen,  214  HI. 
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The  reasoning  of  the  Illinois  courts  is  to  the  effect  that 
the  mortgage  debt  is  the  principle  thing,  and  the  mortgage 
is  incident  thereto,  therefore,  when  the  debt  is  discharged 
the  provisions  of  the  mortgage  lose  their  f orce.** 

A  trustee  may,  however,  become  the  owner  of  a  part  of 
the  debt  secured  by  his  trust  deed,  and  when  he  does  so  be- 
come, he  cannot  be  concluded  as  to  that  portion  of  the  in- 
debtedness of  which  he  is  the  owner,  by  any  agreement  be- 
tween the  debtor  and  the  holder  of  the  remainder  of  the 
indebtedness  to  which  he  is  not  a  party. 

But  the  rule  is  that  the  demand  of  a  creditor  which  is 
paid  by  the  money  of  a  third  person,  without  any  agreement 
that  the  security  shall  be  assigned  or  kept  on  foot  for  the 
benefit  of  such  third  person,  the  debt  is  absolutely  extin- 
guished.** 

§2005.  Revival  of  Mortgage  After  Payment  Thereof— 
It  has  been  held  that  a  mortgage  which  has  been  paid  can, 
for  a  valuable  consideration,  be  kept  alive  for  other  pur- 
poses, but  it  cannot  be  so  done  as  against  the  rights  of 
creditors,  or  third  persons  which  have  intervened ;  so  where 
a  mortgagor  has  conveyed  his  equity  of  redemption,  and 
afterwards  becomes  possessed  of  a  mortgage  previously 
executed  by  him,  he  cannot  infuse  vitality  into  the  mortgage 
by  its  re-issue,  so  as  to  affect  the  rights  of  his  grantee.** 

§  2006.  Parol  Agreement  Releases  Mortgage— A  parol  re- 
lease of  a  mortgage  or  accord  and  satisfaction  of  the  notes 
as  between  the  parties  is  plainly  sufficient  to  discharge  the 
indebtedness.  And  a  payment  or  discharge  of  the  debt  se- 
cured by  a  mortgage  operates  as  a  release  of  the  mortgage, 
which  is  but  an  incident  to  the  debt.** 

§  2007.  Payment  of  Notes  to  Agent  of  Owner  Thereof— 
It  is  well  settled  that  authority  to  an  agent  to  receive  the 

89 — CarroU  v.  Haigh,  97  Dl.  App.  91 — ^Lanphier  v.  Desmond;  187  HL 
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payment  of  a  debt  is  not,  of  itself,  authority  to  do  so  before 
it  falls  due.  But  if  there  be  a  known  usage  of  trade  or 
course  of  business  in  a  particular  employment,  or  habit  of 
dealing  between  the  parties,  extending  the  ordinary  reach 
of  authority,  that  may  well  be  held  to  give  full  validity 
to  the  act.  So,  where  a  local  agent  had  full  authority  from 
his  non-resident  principal  to  make  loans  on  real  estate, 
to  use  his  own  judgment,  collect  the  principal  at  maturity 
or  extend  the  time  of  payment,  determine  the  length  of 
loans,  pass  upon  titles,  pay  taxes,  make  repairs,  and,  gen- 
erally, to  look  after  his  principal's  interests,  without  lim- 
itation in  writing,  will  warrant  the  implication  that  the 
agent  had  authority  to  receive  the  payment  of  the  note 
before  its  maturity,  and  release  the  trust.®* 

§2008.  Proper  Party  to  Execute  Release— The  proper 
party  to  execute  a  release  is  the  party  to  whom  the  papers 
run — the  mortgagee  in  a  mortgage  or  the  trustee  in  a  trust 
deed;  if  either  of  them  be  dead  then  under  the  statute 
the  administrator  of  the  mortgagee  or  the  successor  in 
trust  of  the  trustee  is  the  proper  party  to  execute  the  re- 
lease. The  heir  of  the  mortgagee  is  not  a  necessary  party 
to  such  a  release.^ 

§2009.  Release  of  Mortgage  on  Payment  of  Notes  Be- 
fore Maturity — It  has  been  sometimes  suggested  that  where 
the  trust  deed  shows  that  the  notes  secured  thereby  were 
not  payable  at  the  time  the  release  of  the  trust  deed  is  ex- 
ecuted, and  that  the  land  was  not  intended  to  be  released 
from  the  trust  till  all  the  notes  were  paid,  that  parties  deal- 
ing with  the  lands  are  negligent  in  not  making  inquiry  into 
the  fact  whether  they  are  still  unpaid.  But  it  is  asked  of 
whom  should  such  inquiry  be  made.  The  trustee  by  his 
release  has  expressly  asserted  under  his  hand  and  seal 
that  the  notes  have  been  paid.  And  where  the  original 
holder  of  the  notes  has  parted  with  their  possession,  he 

93 — Thornton  v.  Lawther,  169  111.  94 — Citizens  National  Bank  ▼.  Day- 
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may  not  be  able  to  give  the  desired  information,  and  the 
maker  of  the  notes  is  not  likely  to  give  information  to  his 
disadvantage.  A  party  dealing  with  the  property  is  not 
bound  to  inquire  of  any  of  them  as  to  the  fact  of  the  pay- 
ment of  the  notes.  To  charge  such  a  party  with  construc- 
tive notice  of  the  fact  that  the  notes  had  not  been  paid,  in 
the  absence  of  proof  of  knowledge,  fraud,  or  gross  an 
wilful  neglect  on  his  part  would  be  inconsistent  with  the 
purpose  of  the  registry  laws,  with  the  settled  principals 
of  equity,  and  with  the  convenient  transaction  of  business.*^ 

§  2010.  Relesise  of  Part  of  Mortgaged  Premises— A  mort- 
gagee has  an  undoubted  lawful  right  to  make  a  release  of 
part  of  the  premises  and  retain  his  lien  on  the  remainder 
of  the  property  for  whole  indebtedness  if  he  so  determines.*^ 

If  the  mortgagee  releases  a  portion  of  the  land  mort- 
gaged in  order  to  enable  the  mortgagor  to  sell  such  portion 
free  from  incumbrance,  such  a  release  does  not  operate  to 
discharge  the  indebtedness  either  in  whole  or  in  part.  The 
debt  remains  the  same  and  it  may  be  recovered  in  an  action 
at  law.*'' 

If  the  mortgagee  knows  that  portions  of  the  mortgaged 
premises  have  been  subsequently  conveyed  or  incumbered, 
he  is  not  allowed  in  equity  to  release  those  parts  on  which 
he  has  the  only  security  and  to  enforce  his  entire  claim 
upon  those  portions  in  which  others  have  become  interested 
and  if  he  does  release  part,  which  is  liable  for  the  payment 
of  his  debt,  he  cannot  charge  the  other  portions  of  it  with- 
out deducting  the  value  of  the  part  released.** 

It  is  well  settled  that  a  payment  upon  the  mortgaged  debt 
is  an  extinguishment,  pro  tanto,  of  the  mortgage  lien.  And 
if  the  mortgagee,  having  notice  of  successive  alienations 
by  the  mortgagor,  of  parts  of  the  mortgaged  premises,  re- 

95— Havinghorst  ▼.  Bowen,  214  lU.  98— McCarthy   v.    Miller,    122    DL 
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leases  a  part  thereof,  liable  for  the  mortgage  debt,  he  can- 
not enforce  the  mortgage  lien  against  the  other  portions  of 
the  mortgaged  premises  without  first  deducting  the  value 
of  such  parts  of  the  premises  which  he  has  released.  And 
when  the  mortgage  is  sought  to  be  enforced  against  the 
owner  of  the  parts  conveyed  by  the  mortgagor,  such  owner 
can  claim  an  abatement  of  his  liability  to  the  extent  of  the 
value  of  the  portion  released  and  which  should  have  been 
made  liable  for  the  primary  fund.  And  relief  in  this  re- 
gard can  be  afforded  such  junior  mortgagee,  purchaser  or 
judgment  creditor  by  way  of  answer,  and  a  cross-bill  is  not 
necessary  therefor.** 

If,  however,  the  mortgagee  can  secure  a  part  payment 
on  the  mortgage  debt,  by  releasing  a  part  of  such  remain- 
ing part  of  the  property  for  the  purposes  of  a  sale,  and  by 
applying  as  a  credit  on  the  mortgage  the  full  price  of  the 
property  last  sold,  such  release  will  not  charge  the  mort- 
gagee with  more  than  the  amount  for  which  such  prop- 
erty sold,  unless  the  price  was  so  grossly  inadequate 
as  to  show  a  want  of  good  faith.  So  long  as  the  mortgagee 
acts  in  good  faith,  his  right  to  make  his  money  out  of  the 
mortgaged  premises  is  not  to  be  destroyed,  or  even  im- 
paired, for  the  sake  of  protecting  the  subsequent  purchaser 
from  the  mortgagor.* 

§2011.  Mortgage  Released  on  Equitable  Grounds — 
Where  a  note  secured  by  a  mortgage  is  not  due,  and  there 
is  equitable  grounds  established  for  having  the  note  can- 
celled, courts  of  equity  will  grant  such  relief.* 

§2012.  Consideration  for  Release — The  mortgagee  may 
accept  less  than  the  full  amount  in  payment  of  the  mort- 
gage and  execute  a  valid  release.  He  may  also  accept  some 
other  good  and  valuable  consideration,  and  a  release 
of  record  upon  such  a  consideration  ought  to  be  binding  on 

99— Boone  v.  Clark,  129  Dl.  466.  Dl.    397;    Black   v.    Miller,    173    lU. 
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the  parties  and  operate  the  same  way  as  if  full  payment  had 
been  made.* 

§  2013.  Descriptioii  of  PremiBes  Beleased — ^A  release  of  a 
mortgage  of  certain  described  premises  will  not  be  con- 
strued to  release  the  mortgage  upon  other  portions  of  the 
estate  in  which  the  mortgagor  has,  without  the  consent  of 
the  mortgagee,  seen  fit  to  create  as  against  himself  an 
easement  as  appurtenant  to  the  lands  described  in  the  re- 
lease.* 

§2014.  Fraudulent  Mistaken  or  Improper  Release  of 
Mortgage — In  the  case  of  Lannartz  v.  Quality,  191  111.  174, 
the  Supreme  Court  consider  the  effect  of  a  fraudulent  re- 
lease of  a  trust  deed  by  the  trustee.  It  appeared  that  the 
owner  of  a  certain  piece  of  property  made  a  trust  deed  to 
secure  an  indebtedness  of  $3,000,  and  subsequently  made  a 
trust  deed  to  secure  a  second  indebtedness  of  $3,500.  Be- 
fore the  notes  secured  by  the  second  trust  deed  became  due 
by  their  terms  the  husband  of  the  owner  induced  the  trustee 
in  the  second  trust  deed  to  execute  a  release,  without  the 
surrender  of  the  notes  secured  thereby.  The  owner  then 
sold  the  property  making  the  deed  subject  to  the  first  trust 
deed  only.  The  husband  paid  the  interest  on  the  second 
incumbrance  for  some  time  after  its  release,  but  finally 
made  default,  and  the  owner  of  the  notes  filed  a  bill  of 
foreclosure  making  the  parties  shown  of  record  who  were 
interested  in  the  property  defendants. 

In  commenting  on  this  state  of  affairs  the  court  says: 
'*The  release  of  the  premises  without  payment  of  the  debt 
did  not  discharge  the  lien  as  between  the  original  parties, 
and  would  not  discharge  it  as  to  a  subsequent  purchaser 
or  mortgagee  with  notice  of  the  breach  of  trust.  The  rights 
of  appellant  (the  second  incumbrancer j  would  be  superior 
to  any  person  chargeable  with  notice  that  the  trust  deed 
was  released  in  violation  of  its  terms.     The  public  records 

3— McMiUan  v.  McMUlan,  184  lU.  4— Hyde  Park  T.  H.  Light  Cfo.  ▼. 
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of  conveyances  and  instruments  affecting  the  title  to  real 
estate  are  established  by  statute  to  furnish  evidence,  of  such 
title,  and  a  purchaser  may  rely  upon  such  records  in  security 
unless  he  has  notice  or  is  chargeable  in  some  way  with 
notice  of  some  title,  claim  or  conveyance  inconsistent  there- 
with. In  this  case  there  was  no  actual  notice  or  knowledge 
but  Johanna  Quality,  the  purchaser,  acted  in  entire  good 
faith  and  paid  her  money  relying  upon  the  record  of  the 
release  •  *  *  showing  the  payment  and  discharge  of 
the  lien. 

Having  no  such  knowledge,  she  had  the  right  to  rely  upon 
the  record  unless  there  was  something  to  put  a  reasonable 
person  upon  inquiry  whether  there  was  some  infirmity  in 
the  release.  The  only  ground  for  claiming  that  she  was 
affected  with  notice  that  the  release  was  fraudulent  is  the 
fact  that  the  note  to  the  appellant  was  payable  on  or  before 
five  years  after  date,  and  five  years  had  not  elapsed  after 
its  date.  The  payment  of  the  note  could  not  be  enforced 
against  the  makers  until  the  expiration  of  five  years,  when 
it  would  become  due  absolutely  at  all  events.  The  makers 
of  the  note,  however,  reserved  the  right  to  pay  it  before 
the  end  of  that  period,  so  that,  so  far  as  they  were  con- 
cerned, the  note  was  payable  at  any  time.  Presumably, 
they  reserved  that  right  in  view  of  some  expectation  or 
probability  that  they  would  desire  to  exercise  it.  The  note 
being  payable  at  any  time  at  the  option  of  the  makers,  and 
the  record  showing  that  payment  had  been  made  and  the 
trust  deed-  regularly  released,  we  do  not  see  how  it  could 
be  said  that  Johanna  Quality  either  presumed  or  suspected 
that  the  makers  of  the  note  had  not  exercised  their  right 
and  option  to  pay  it.  It  is  to  be  remembered  that  Johanna 
Quality  was  a  purchaser  whose  only  duty  was  to  ascertain 
the  condition  of  the  title,  and  she  was  under  no  obligation 
or  duty  to  see  that  the  note  was  paid  or  cancelled.  The 
recording  laws  are  designed  to  afford  protection  to  parties 
acting  in  good  faith  and  relying  upon  them,  and  in  the  ab- 
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sence  of  any  notice  or  ground  of  suspicion  it  is  not  the 
duty  of  the  purchaser  to  obtain  an  admission  of  the  pay- 
ment from  the  holder  of  a  note  secured  by  a  trust  deed 
regularly  released  of  record.* 

A  trustee  in  executing  a  release  can  only  exercise  the 
powers  contained  in  the  trust  deed,  and  that  is  usually  to 
execute  a  release  on  the  payment  of  the  indebtedness  in 
compliance  with  the  terms  and  conditions  of  the  trust 
deed.  So  if  the  trustee  unauthorized  by  the  terms  of  the 
trust  deed' or  the  cestui  que  trust,  executes  a  release,  it  will 
have  no  eflFect  upon  the  deed  of  trust  as  between  the  orig- 
inal parties  or  as  to  subsequent  purchasers  with  notice.* 

Where  a  trustee  releases  a  trust  deed  and  receives  pay- 
ment of  the  debt  without  actual  authority  and  without  pro- 
ducing the  securities,  the  party  paying  has  notice  of  the 
want  of  authority  and  power  on  the  part  of  the  trustee. 
The  inference  of  authority  to  receive  the  payment  arising 
from  the  possession  of  the  securities  is  founded  upon  such 
possession,  and  it  does  not  exist  without  possession.'' 

Where  a  party  makes  a  loan  to  a  party  who  is  insane  at 
the  time,  and  such  fact  is  not  known  to  the  lender,  who  at 
the  request  of  the  borrower  pays  off  a  previous  incumbrance 
secured  by  a  trust  deed,  and  causes  such  trust  deed  to  be 
released,  he  inay  nevertheless  have  a  foreclosure  of  the 
first  trust  deed  upon  the  presumption  that  the  release  of 
the  first  trust  deed  was  a  mistake  in  fact,  where  no  rights 
of  third  parties  have  intervened.* 

A  release  of  a  trust  deed  by  the  trustee  before  the  pay- 
ment of  the  note  secured  thereby  would  be  a  breach  of  the 
trust  by  the  trustee  and  would  be  unavailing  to  any  one 
who  had  knowledge  of  the  breach.  But  it  would  transfer 
the  legal  title.    In  equity,  however,  a  release  unauthorized 

5 — ^LannartB    v.    Quality,    191    lU.  8 — ^Doxey  v.  Western  State  Bank, 

174.  113   m.   App.   442. 

6 — Reed  v.  Jennings,  196  HI.  472. 

7 — Fortune    v.    Stockton,    182    111. 
454. 
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by  the  terms  of  the  trust,  or  by  the  cestui  que  trast,  will 
have  no  effect  upon  the  deed  of  trust,  as  between  the  orig- 
inal parties  or  third  parties  with  notice.* 

§  2015.  Fraudulently  Marking  the  Securities  ba  Paid  Does 
Not  of  Itself  Release  the  Mortgage — ^Where  a  mortgage  or 
trust  deed  has  been  duly  recorded,  it  must  be  held  that  all 
persons  taking  subsequent  conveyances  of  the  property  are 
affected  with  notice  of  that  fact,  and  any  one  examining  the 
records  would  discover  that  it  was  not  released,  and  was  a 
subsisting  lien  on  the  property.  The  mere  marking  them 
as  paid  by  an  authorized  person  cannot  operate  as  a  release 
of  the  security,  when  the  indebtedness  secured  was  not  in 
fact  paid.*® 

§  2016.  Duty  of  Owner  of  Securities  to  Act  Promptly  on 
Learning  of  Fraudulent  Release — ^Although  the  legal  holder 
of  the  notes  may  not  know  of  the  improper  release  of  the 
mortgage  or  trust  deed  securing  them  at  the  time  it  is 
executed,  yet  when  this  fact  comes  to  his  knowledge,  it  is 
his  duty  to  take  timely  action  to  set  it  aside.  If  he  fails 
to  do  so  he  is  open  to  the  charge  of  negligence  and  laches.** 

§2017.  Pailure  to  Release— Penalty— Statute— '  af  any 
mortgagee  or  trustee,  in  a  deed  of  trust  in  the  nature  of  a 
mortgage,  of  real  or  personal  property,  or  his  executor  or 
administrator,  heir  or  assigns,  knowing  the  same  to  be  paid, 
shall  not,  within  one  month  after  the  payment  of  the  debt 
secured  by  such  mortgage  or  trust  deed,  and  request  and 
tender  of  his  reasonable  charges  release  the  same,  he  shall, 
for  every  such  offense,  forfeit  and  pay  to  the  party  aggriev- 
ed the  sum  of  $50,  to  be  recovered  in  an  action  of  debt 
before  a  justice  of  the  peace.*' " 

Section  10  of  Chapter  95  of  the  Revised  Statutes,  being 
of  a  penal  nature  is  strictly  construed.  A  trustee  is  not 
required  to  determine  disputed  questions  of  law  or  fact, 

9— Mann  v.  Jummel,  183  HI.  523.  12— Sec  10,  Ch.  95,  B.  S. 

10— Schroeder  v.  Wolf,  227  HI.  133. 
11 — ^Havinghorst  v.  Bo  wen,  214  111. 
90. 
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and  he  is  not  liable  for  the  penalty  imposed  by  the  section 
if  he  fails  to  do  so." 

§2018.  Remedies  of  the  Mortgagee— After  condition 
broken  the  mortgagee  has  several  remedies  which  he  may 
pursue,  and  all  at  the  same  time,  but  he  can  have  only  one 
satisfaction.  He  may  (1)  file  a  bill  in  chancery  for  the 
foreclosure  and  sale  of  the  equity  of  redemption  of  the 
mortgagor;  (2)  or  proceed  at  law  by  scire  f acids  for  the 
same  purpose;  (3)  he  may  enter  and  take  possession  of 
the  mortgaged  premises  peaceably  or  by  ejectment  and  hold 
the  same  until  the  rents  and  profits  discharge  the  debt; 
(4)  he  may  sue  the  maker  of  the  securities  at  law  and  re- 
cover judgment  thereon ;  or  if  the  mortgagor  has  conveyed 
the  property,  and  the  grantee  has  assumed  and  agreed  to 
pay  the  mortgage  debt,  he  may  sue  such  grantee  on  his 
undertaking.^* 

§  2019.  Powers  of  Sale  in  Mortgages  Abrogatedr— Fore- 
closure Provided — Statute — '*That  no  real  estate  within 
this  state  shall  be  sold  by  virtue  of  any  power  of  sale  con- 
tained in  any  mortgage,  trust  deed  or  other  conveyance 
in  the  nature  of  a  mortgage,  executed  after  the  taking 
eflfect  of  this  act  but  all  such  mortgages,  trust  deeds  or 
other  conveyances  in  the  nature  of  a  mortgage,  shall  only 
be  foreclosed,  in  the  manner  provided  for  the  foreclosure 
of  mortgages  containing  no  power  of  sale;  and  no  real- 
estate  shall  be  sold  to  satisfy  any  such  mortgage,  trust 
deed  or  other  conveyance  in  the  nature  of  a  mortgage, 
except  in  pursuance  of  a  judgment  or  decree  of  a  court 
of  competent  jurisdiction. ' '  " 

Prior  to  the  passage  of  this  act  it  had  become  customary 
to  insert  in  a  mortgage  or  trust  deed  a  provision  that  on 
the  violation  by  the  mortgagor  of  any  of  the  covenants 
contained  therein,  then  the  mortgagee  or  trustee  might  pro- 

13— Lane   v.    Frake,    70    111.    App.  15 — ^Lawa  of  1879,  p.  211. 

303. 

14 — Brown  v.  Schuitz,  109  111.  App. 
598. 
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ceed  to  sell  all  the  right,  title  and  interest  of  the  mortgagor, 
including  his  equity  of  redemption,  in  the  premises  and 
on  such  sale  immediately  convey  the  premises  to  the  pur- 
chaser thereof. 

In  the  chapter  on  mortgages  there  are  a  number  of 
provisions  regulating  the  exercise  of  such  power  of  sale, 
but  as  the  foregoing  enactment  renders  them  of  no  effect 
they  are  omitted  herefrom.  Their  inclusion  would  not  add 
materially  to  the  advantage  of  this  work. 

§  2020.  Nature  af  Proceeding  to  Foreclose  in  Chancery 
— The  right  of  action  by  the  mortgagee  or  legal  holder  of 
the  note  is  independent  of  any  remedy  given  him  by  filing 
his  claim  in  the  probate  court,  and  a  failure  to  so  present 
his  claim  within  the  time  limited  by  the  probate  statute 
will  not,  of  itself,  bar  a  right  to  foreclosure  of  a  note  and 
mortgage  not  otherwise  barred.  A  proceeding  to  foreclose 
is  not  one  against  an  estate  nor  is  it  one  in  personam.  It 
is  in  the  nature  of  a  proceeding  in  rem  to  enforce  a  certain 
security  specially  set  apart  for  the  indemnity  of  the  holder 
of  the  note.  In  a  proceeding  to  foreclose  a  mortgage  in 
chancery  the  decree  ascertains  the  sum  due  and  orders  a 
sale  of  the  specific  property  for  its  satisfaction.^* 

§  2021.  Foreclosure  of  Mortgage  in  Chancery— The  usual 
and  more  ordinary  method  adopted  by  mortgagees,  in  mod- 
em times,  to  enforce  their  securities  is  by  a  bill  in  chancery 
to  enforce  the  same.  It  is  the  more  equitable  and  satis- 
factory proceeding  in  which  the  various  equities  between 
the  proper  parties  may  be  adjusted,  and  has  to  a  great 
extent  superseded  all  other  methods.  There  may  be  pecu- 
liar circumstances  which  render  some  other  method  desir- 
able in  certain  cases,  but  such  cases  are  now  peculiar. 

Unless  it  is  made  to  appear  aflSrmatively  that  a  court 
of  chancery  has  no  jurisdiction  in  a  foreclosure  proceed- 
ing, in  a  court  exercising  common  law  and  chancery  powers, 

16— Waughop  V.  Bartlett,   165  HI. 
124. 
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all  presumptions  will  be  indulged  in  which  are  necessary  to 
sustain  the  jurisdiction," 

So  long  as  the  mortgage  indebtedness  exists  and  is  en- 
forceable as  a  binding  obligation  on  the  mortgagor,  the 
mortgage  securing  the  indebtedness  may  be  foreclosed 
against  the  mortgagor  and  his  assigns.** 

Where  the  trustee  in  a  trust  deed,  in  the  nature  of  a 
mortgage,  is  dead,  and  a  proceeding  is  instituted  in  chan- 
cery to  foreclose  the  trust  deed,  the  appointment  of  a 
new  trustee  is  entirely  unnecessary.  The  services  of  a  new 
trustee  could  not  be  utilized  either  by  the  holder  of  the  note 
or  the  owner  of  the  equity  of  redemption.  In  such  case 
the  better  practice  is  to  file  a  bill  to  foreclose,  and  on  the 
entry  of  a  decree  require  the  master  in  chancery  or  a 
special  commissioner  to  make  the  sale  and  execute  the 
trust.** 

§2022.  Foreclosure  on  Overdue  Interest  Coapon— The 
holder  of  a  coupon  interest  note  after  its  maturity  may 
maintain  a  bill  for  the  foreclosure  of  the  mortgage  or  trust 
deed  securing  the  same,  although  there  may  be  nothing  in 
the  instrument  providing  therefor.  The  holder  of  a  note 
which  is  due  is  not  required  to  wait  until  the  other  notes 
secured  by  the  same  mortgage  are  due,  before  he  can  take 
steps  to  enforce  his  security.  To  refuse  to  foreclose  a 
mortgage  for  his  debt  as  it  matures,  when  payable  in 
installments,  would  be  to  deprive  him  of  his  rights  without 
his  fault.** 

Where  a  mortgage  or  trust  deed  provides  that  in  case 
of  default  in  the  payment  of  any.  installment  of  interest 
or  any  portion  of  the  principal  debt,  the  entire  debt,  at 
the  option  of  the  mortgagee,  shall  become  due  and  payable, 
no  particular  form  of  expression  is  necessary  to  be  used 
for  the  purpose  declaring  such  option.    Indeed,  there  are 

17 — Harrow  v.  Grogan,  219  lU.  288.  20 — Silverman    v.    SUTerman,    189 

18— Bichey  v.  Sinclair,  167  111.  184.  IlL  394;  Boyer  v.  Chandler,  160  111. 

19— Waughop  V.   Bartlett,  165  111.  894. 
124. 
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many  authorities  which  hold  that  no  formal  notice  is  re- 
quired; that  the  commencement  of  an  action  to  foreclose 
the  mortgage  is  sufficient  to  show  the  election  of  the  mort- 
gagee to  declare  the  debt  due.*^ 

§2023.  Foredosure  Proceedings  Either  in  Personam  or 
in  Rem — If  the  proceedings  be  one  in  which  it  is  sought  to 
subject  the  defendants  to  the  process  of  the  court  in  order 
to  determine  their  personal  rights  and  obligations — ^in  other 
words,  strictly  in  personam — personal  service  upon  the  de- 
fendants within  the  jurisdiction  of  the  court  will  be  essen- 
tial. But  where  the  proceedings,  as  in  case  of  a  foreclosure 
of  a  mortgage,  though  personal  in  form,  is  substantially 
one  in  rem  against  the  real  estate  covered  by  the  mortgage 
and  its  sole  object  being  to  reach  and  dispose  of  the  real 
estate  by  enforcing  the  lien  of  the  mortgage,  service  by 
publication  is  amply  sufficient  for  the  purpose  of  procuring 
a  decree  of  foreclosure. 

The  only  object  of  such  substituted  service  is  to  inform 
the  parties  interested  in  such  real  estate  of  the  institution 
of  the  proceedings,  and  its  nature  and  object.** 

A  decree  rendered  against  a  party  who  is  beyond  the 
limits  of  the  state  upon  constructive  notice  by  publication, 
under  our  statute  can  only  aflfect  the  property  within  the 
jurisdiction  of  the  court.  The  person  cannot  be  bound  un- 
less it  has  been  reached  by  the  process  of  the  court.  It 
is  only  where  the  jurisdiction  of  the  person  has  been  ob- 
tained  by  the  service  of  process  or  by  the  voluntary  appear- 
ance of  the  party  in  the  progress  of  the  case  that  a  party 
IS  bound  personally  by  the  judgment  rendered.** 

§  2024.  Courts  of  Equity  Will  Enforce  Liens— The  rule 
is  perfectly  settled  in  this  State  that  a  party  may,  by  an 
express  agreement,  create  a  charge  or  claim  in  the  nature 
of  a  lien  on  real  as  well  as  on  personal  estate,  of  which 
he  is  the  owner  or  possessor,  and  that  equity  will  establish 

21— Heffron  v.  Gage,  149  Dl.  182.  23~Mo8ier  v.  Osborn,  284  ni.  141. 

22— Spitenagle  v.  Cobleigh,  120  lU. 
App.  191. 
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and  enforce  such  charge  or  lien,  not  only  against  the  party 
who  stipulated  to  give  it,  but  also  against  third  persons 
who  are  volunteers,  or  who  took  the  estate  on  which  the 
lien  is  agreed  to  be  given  and  who  had  notice  of  the  stipu- 
lation. Such  an  agreement  raises  a  trust  which  holds  the 
estate  to  which  it  relates.** 

§  2025.  Power  of  Mortgagee  to  Declare  Whole  Sum  Due 
on  Breach  of  Covenants — ^Parties  may  by  contract  make  the 
time,  given  for  the  payment  of  the  principal  debt,  depend 
upon  the  prompt  payment  of  the  several  installments  of 
interest,  when  due,  providing  either  in  the  note,  or  the 
mortgage  securing  the  same,  that  a  failure  to  make  pay- 
ment in  any  installment  of  interest  shall  work  a  forfeiture 
of  credit,  and  make  the  entire  debt  due  at  once.  Such 
stipulations,  that  the  whole  sum  shall  become  due  and 
payable  upon  default  in  the  payment  of  the  principal  or 
interest  is  universally  held  to  be  legal  and  valid.  It  is  not 
objectionable  as  being  in  the  nature  of  a  penalty  or  for- 
feiture, but  will  be  sustained  in  equity  as  well  as  in  law.** 

There  is  no  reason  why  such  an  agreement  may  not  be 
entered  into,  and  the  courts  vested  with  ample  power  to 
enforce  it.** 

§2026.  Power  to  Declare  Whole  Sum  Due  Permissible 
Only — A  provision  in  a  note  or  mortgage  that  upon  default 
in  the  payment  of  interest,  the  entire  debt  shall  immedi- 
ately become  due  and  payable,  is  permissive  only.  It  does 
not  of  itself  cause  the  note  to  mature,  so  as  to  start  the 
running  of  the  statute  of  limitations.*^ 

§2027.  Notice  to  Mortgagor  of  Intention  to  Declare 
Whole  Sum  Due  Unnecessary — It  is  not  necessary,  as  a  gen- 
eral thing,  to  give  the  mortgagor  or  debtor  personal  notice 
of  the  intention  to  exercise  the  option  to  make  the  whole 
indebtedness  to  become  due  on  a  failure  to  pay  the  interest. 

24 — Gage  v.  Cameron,  212  HL  146.  26 — ^Niceols    y.    Peninsular     Stove 

25 — Curran    ▼.    Houston,    201    111.  Co.,  48  111.  App.  317. 
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The  exercise  of  the  option  is  indicated  by  the  filing  of  the 
bill  to  foreclose.  The  determination  of  the  holder  of  the 
notes  to  file  a  bill  of  foreclosure,  and  causing  the  same  to 
be  prepared  and  filed  in  pursuance  of  such  determination, 
is  a  suflScient  election  to  declare  the  whole  sum  due,  and  to 
entitle  him  to  maintain  his  bill.** 

§  2028.  Waiver  of  Declaration  of  Whole  Sum  Due— A 
Question  of  Fact — The  legal  holder  and  owner  of  a  note 
and  mortgage  or  trust  deed  securing  the  same,  and  which 
contains  a  provision  permitting  him  to  declare  the  whole 
amount  of  the  indebtedness  to  be  due  on  the  default  in  the 
payment  of  any  installment  of  interest,  having  elected  to 
so  declare,  may  afterwards  waive  such  election,  and  permit 
the  note  and  trust  deed  or  mortgage  to  remain  in  full  force 
It  is  true  that  under  some  circumstances  the  law  will  not 
permit  a  party  having  once  elected  to  change  such  election, 
but  will  hold  it  irrevocable.  This  rule,  however,  is  gen- 
erally applicable  in  cases  where  the  opposite  party  would 
be  in  some  way  prejudiced,  by  permitting  him  who  has  the 
right  of  election,  to  revoke  such  election. 

In  cases,  however,  where  the  mortgagee  or  trustee,  for 
his  only  exclusive  bejiefit  or  convenience,  has  taken  a  con- 
tract which  assures  to  him  the  right,  upon  the  failure  of  the 
payment  of  interest,  or  the  violation  of  the  other  coven- 
ants in  the  instrument,  to  declare  a  forfeiture  and  hold 
the  entire  sum  due  and  payable,  there  are  none  of  the 
conditions  which  he  has  not  a  perfect  right  to  waive;  and 
he  may  waive  his  election,  and  permit  the  contract  of  in- 
debtedness to  continue  under  its  original  terms. 

After  the  legal  holder  of  the  note  secured  by  a  mortgage 
has  declared  the  whole  amount  of  the  indebtedness  to  be 
due,  by  reason  of  the  violation  of  any  of  the  covenants 
in  the  mortgage  or  trust  deed,  the  mere  acceptance  of  in- 
terest by  him  will  not  of  itself  revive  the  contract,  as  one 

28 — Carran  v.  Houston,  201  HI. 
442;  Van  Vlessengen  y.  Lenz,  171  HI. 
162. 


1692         The  Law  of  Real  Pbopbbty — Illinois 

may  accept  pajonent  of  part  of  the  indebtedness  due  him, 
without  thereby  waiving  his  right  to  receive  the  balance. 
Where,  however,  one  does  so  accept  the  instalhnent  of  in- 
terest, it  becomes  a  question  of  fact  whether  he  thereby 
waived  the  election.** 

§  2029.  Allegations  in  Bill  as  to  Declaring  the  Whole  Sum 
Due — ^Where  there  is  no  allegation  in  the  bill  that  the  mort- 
gage provides  that  the  debt  may  be  declared  due  for  a 
breach  of  any  of  the  conditions  of  the  mortgage,  and  a 
copy  of  the  trust  deed  is  not  attached  to  the  bill  as  an  ex- 
hibit, and  the  allegations  in  the  bill  are  merely  conclusive 
of  the  pleader  in  that  regard,  the  bill  is  obnoxious  to  a  de- 
murrer if  filed  before  the  time  of  the  maturity  of  the  note 
as  shown  by  the  bill.** 

§  2030.  Allegations  and  Proofs  Must  Correspond— Where 
the  facts  proved  do  not  support  the  allegations  of  the  bill 
the  complainant  cannot  have  any  relief  upon  grounds  not 
alleged  in  the  bill.'^ 

It  may  be  shown  by  the  defendant  that  a  decree  entered 
pro  confesso  that  it  was  not  justified  by  the  allegations  of 
the  bill." 

§2031.  Maker  Not  in  Default,  Bill  Prematurely  Filed, 
and  Should  Be  Dismissed— Where  the  note  and  the  mort- 
gage contain  a  provision  that  if  default  be  made  in  the 
payment  of  any  installment  of  interest  after  it  becomes 
due,  the  legal  holder  of  the  note  might  elect  to  treat  the 
principal  sum,  together  with  the  accrued  interest,  as  due 
and  payable,  and  proceed  to  the  foreclosure  of  the  mort- 
gage, if  the  maker  of  the  instruments  is  not  in  default  in 
the  payment  of  the  interest,  a  bill  filed  to  foreclose  the 
mortgage  on  account  of  such  default  is  prematurely  filed 
and  should  be  dismissed.** 

29 — ^Van   Vlissingen   v.   Lenz,    171  32 — Armstrong    v.    Douglas    VbA 

111.  162;  Ourran  v.  Houston,  201  IlL  Building  Assn.,  176  lU.  298. 

442.  33— Bartholf   v.    Bensley,    234   IlL 

30— Jocelyn  v.  White,  201  111.  16.  336. 

31— MeGooden  ▼.  Bartholic,  132  Hi 
App.  392. 
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§  2032.  Suit  for  Use  of  Beneficiary— The  general  rule  in 
equity  is,  that  the  holder  of  the  equitable  title  must  bring 
the  suit  for  its  enforcement.  But  where  a  suit  for  the 
foreclosure  of  a  mortgage  is  prosecuted  by  one  for  the 
benefit  of  another,  with  his  knowledge  and  consent,  the  ad- 
judication therein  will  be  binding  on  such  beneficiary,  not 
only  as  to  what  matters  were  determined  therein,  but  as  to 
all  matters  which  were  properly  involved  therein,  and  which 
might  have  been  prosecuted  and  determined  therein.** 

§2033.  Bill  of  Foreclosure— Form  and  Substance- The 
general  requisites  of  a  bill  of  foreclosure  are,  that  it  should 
allege  the  execution  and  delivery  of  a  mortgage  and  the 
note  or  bond  secured  by  it;  when  and  where  recorded;  a 
description  of  the  premises ;  the  amount  claimed  to  be  due, 
and  the  default  upon  which  the  right  of  action  is  based. 
It  must  show,  also,  that  the  complaint  is  entitled  to  main- 
tain the  action,  and  that  the  defendants  have,  or  claim  to 
have  certain  interest  in  the  property  or  liens  upon  it.  If 
the  complainant  is  not  the  mortgagee  his  right  to  maintain 
the  action  by  virtue  of  an  assignment,  bequest  or  otherwise, 
must  be  set  forth  with  reasonable  fullness  and  certainty. 
The  terms  and  conditions  of  both  the  mortgage  and  the 
note  or  bond  secured  by  the  mortgage  should  be  fully  set 
out.  This  may  be  done  either  by  recitals  in  the  bill  itself, 
or  by  annexing  copies  of  the  instruments  which  are  referred 
to  in  the  bill  and  made  parts  of  it.  In  stating  deeds  or 
other  written  instruments  it  is  the  common  practice  to  refer 
to  them  in  such  words  as:  '*As  in  and  by  said  indenture, 
reference  being  thereunto  had  when  produced,  will  more 
fully  and  at  large  appear.'^  The  effect  of  such  a  refer^ 
ence  is  to  make  the  whole  document  referred  to  a  part  of 
the  record.  It  does  not  make  it  evidence.  In  order  to 
make  a  document  evidence  it  must  be  proved  if  not  other- 
wise admissible.  But  the  effect  of  referring  to  it  in  the 
bill  is  to  enable  the  complainant  to  rely  upon  it  and  upon 

34— Cheney  ▼.  Fatten^  134  111.  422. 
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every  part  of  the  instrument,  and  to  prevent  his  heing  pre- 
cluded from  availing  himself,  at  the  hearing  of  any  portion 
either  of  its  recitals  or  operative  parts,  which  may  not  he 
inserted  in  the  bill,  or  which  may  be  inaccurately  Tset  out. 
Thus  it  seems  the  complainant  may  by  his  bill,  state  simply 
the  date  and  general  purpose  or  purport  of  any  particular 
deed  or  instrument  under  which  he  claims,  and  that  such 
statement,  provided  it  is  accompanied  by  a  reference  to 
the  deed  itself,  will  be  sufficient. 

But  it  is  to  be  noticed  that  in  a  demurrer  to  the  bill  the 
complainant  cannot  avail  himself  of  that  portion  of  the 
instrument  not  set  out.  So  the  rule  is  understood  to  be  that 
if  the  complainant  relies  upon  a  written  instrument,  and  has 
60  described  the  instrument  to  identify  it,  and  then  by  apt 
words  specifically  refers  to  the  instrument,  he  may,  if  de- 
murrer be  not  interposed,  upon  the  trial  of  the  case  have 
the  benefit  of  the  instrument  and  all  its  provisions;  but  if 
the  bill,  on  its  face  and  in  apt  terms,  does  not  contain  all 
the  allegations  necessary  to  show  him  to  be  entitled  to  the 
relief  prayed,  the  bill  will  be  obnoxious  to  a  demurrer,  and 
if  the  bill  be  not  demurred  to,  but  answered  or  default  made, 
and  the  instrument  so  referred  to,  when  offered  in  evidence, 
shows  the  right  of  the  plaintiff  to  his  relief,  then  in  such 
case  the  bill  will  be  sufficient  to  support  the  decree. 

In  most  works  on  pleadings  and  practice  in  chancery  the 
forms  given  suggest  the  making  the  notes  and  mortgage 
exhibits  to  and  parts  of  the  bill  and  attaching  copies 
thereof;  but  the  court  was  unable  to  find  where  any  court 
of  appeal  in  any  state  where  the  chancery  practice  obtains 
as  it  existed  in  England,  and  unaffected  by  codes,  which 
has  held  that  a  failure  to  attach  a  copy  of  the  notes  and 
mortgage  to  the  bill  as  exhibits  renders  the  bill  obnoxious 
to  a  demurrer.  It  is  doubtless  the  better  practice  to  do  so, 
but  that  reason  does  not  make  the  bill  demurrable  because 
it  is  not  done.*' 

35_joceljn  v.  White,  201  IlL  16. 
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In  stating  deeds  or  other  written  instruments  in  a  bill 
it  is  usual  to  refer  jto  the  instrument  itself,  in  some  such 
words  as  the  following:  ^*As  by  the  said  indenture,  when 
produced,  will  appear. ' '  The  effect  of  such  reference  is  to 
make  the  whole  instrument  referred  to  a  part  of  the  record. 
The  effect  of  referring  to  it  is  to  enable  the  complainant 
to  rely  upon  every  part  of  the  instrument,  and  to  prevent 
his  being  precluded  of  availing  himself  of  any  portion,  at 
the  hearing,  either  of  its  recitals  or  operative  parts  which 
may  not  be  inserted  in  the  bill.  Thus,  it  seems,  a  com- 
plainant may,  by  his  bill,  state  simply  the  date  and  general 
purport  of  any  particular  deed  or  instrument  under  which 
he  claims,  and  that  such  statement,  provided  it  is  accom- 
panied with  a  statement  or  reference  to  the  deed  itself,  will 
be  suflScient.^ 

The  reference  to  the  mortgage  is  also  frequently  made 
as  follows:  '*A  copy  of  which  mortgage  is  hereunto  at- 
tached and  marked  *  Exhibit ,'  which  is  hereby  made 

and  prayed  to  be  taken  and  considered  as  a  part  hereof, 
the  same  as  though  here  set  out  in  full. '  ^  •'' 

§2034.  Possession  of  Notes  by  Mortgacree  Evidence  of 
Non-Payment — The  possession  of  the  notes  secured  by  a 
trust  deed  by  the  payee  or  his  administrator  is  prima  facie 
evidence  that  the  notes  are  still  due  and  unpaid,  and  the 
burden  of  proof  is  upon  the  party  claiming  them  to  be 
paid.** 

§  2035.  Lien  of  Mortgage  Not  Affected  by  Death  of  Mort- 
gagor— The  death  of  the  mortgagor  could  not  in  any  way 
affect  the  lien  of  the  mortgage,  nor  would  the  fact  that 
the  holder  of  the  note  filed  or  neglected  to  file  his  claim  in 
the  probate  court  in  any  manner  affect  it.  The  right  to 
file  and  have  allowed  a  claim  of  this  character  under  the 
statute  relating  to  the  administration  of  estates,  is  only  an 

36 — ^Loewenstein  ▼.   Bapp,   67    IlL  38 — Steimnetz  v.  Lang,  81  HI.  603. 

App.  678. 

37 — Cheltenham  Imp.  Co.  v.  White- 
head,  128  HI.   279. 
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additional  remedy  afforded  the  holder  of  the  note  secured 
by  a  real  estate  mortgage,  and  wher.e  he  may  desire  to 
secure  a  judgment  over  any  deficiency  which  may  result 
after  the  sale  of  the  specific  property  in  which  he  has  a 
lien  or  where  he  may  desire  to  hold  liable  a  surety  on  the 
note.  The  mortgagee's  right  to  a  prompt  foreclosure  of 
his  mortgage  is  not  to  be  in  any  manner  impeded  by  com- 
pelling him  to  resort  to  any  personal  remedy.  If  he  de- 
sires any  judgment  for  a  deficiency,  or  recourse  to  any 
security  not  specifically  pledged,  he  must  proceed  within 
the  time  limited,  in  conformity  with  the  statute.** 
'  The  death  of  a  defendant  in  a  foreclosure  suit  does  not 
abate  the  suit  as  in  an  action  at  law,  but  merely  to  suspend 
further  proceedings.  And  section  39  of  chapter  77  of  the 
revised  statute  has  no  application  to  a  foreclosure  proceed- 
ing. That  section  only  applies  to  decrees  for  the  payment 
of  money,  that  is,  to  personal  decrees  against  the  defendant 
of  the  payment  of  money.  A  decree  of  foreclosure  is  not 
such  a  decree. 

Where  the  defendant  in  a  foreclosure  suit  dies  after  de- 
cree and  before  a  sale  thereunder,  if  his  heirs  think  there 
is  error  in  the  proceeding  their  remedy  is  by  way  of  an 
original  bill  in  the  nature  of  a  bill  of  review,  and  not  by 
petition  in  the  foreclosure  suit.** 

§  2036.  Parties  to  a  Foreclosure  Proceeding— The  ordi- 
nary rules  of  chancery  practice  applicable  to  parties  to  the 
suit  apply  to  a  proceeding  in  equity  to  foreclose  a  mortgage  ; 
but  there  are  some  features  in  regard  to  parties  to  such 
suits  which  are  peculiar  to  foreclosures,  and  they  will  be 
considered  here. 

It  is  essential  that  all  persons  interested  in  the  premises 
should  be  made  parties  to  a  bill  of  foreclosure  either  as 
complainants  or  defendants,  so  that  they  may  be  concluded 
by  any  decree  which  may  be  entered  therein.    The  failure 

39 — ^Waughop  v.  Bartlett,  165  HI  40 — ^Eronenberger    v.    Heinemann, 

124.  104  DL  App.  156. 
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to  make  such  a  person  a  party  to  the  suit  might  affect  the 
price  at  which  the  property  would  sell  at  the  foreclosure 
sale.  A  party  desiring  to  bid  at  the  sale  would  likely  be 
deterred  from  bidding  if  there  were  a  party  not  bound 
by  the  decree,  and  if  such  party  did  bid  at  all,  it  would 
likely  be  less  than  he  otherwise  would.  As  the  mortgagor 
is  entitled  to  any  surplus  arising  from  the  sale  it  is  his 
right  to  have  the  property  sold  at  the  best  price  obtainable.*^ 

§  2037.  Party  Complahiaat — It  is  a  well  established  rule 
in  equity  that  the  equitable  owner  of  the  interest  involved 
is  the  proper  party  to  commence  the  proceeding. 

The  mortgage  confers,  not  upon  its  holder,  but  upon  the 
holder  of  the  debt,  the  right  to  resort  to  the  property  for  its 
payment ;  the  right  to  foreclose  can  only  be  asserted  under 
the  debt.  But  so  long  as  the  debt  is  alive  and  an  action 
could  be  brought  on  the  note,  the  owner  of  the  note  can 
maintain  a  foreclosure  of  the  mortgage.** 

The  legal  owner  and  holder  of  the  notes  secured  by  a 
mortgage  or  trust  deed  may  file  a  bill  in  his  own  name  for 
its  foreclosure.** 

The  possession  of  promissory  notes  by  a  stranger  to 
them,  which  have  been  duly  endorsed  in  blank,  is  prima 
facie  evidence  of  title  to  them  and  creates  a  presuiliption 
that  they  were  in  fact  acquired  in  good  faith,  for  value, 
before  maturity,  in  the  usual  course  of  business  and  with- 
out notice  of  defects  in  the  title.** 

Where  the  note  secured  by  a  mortgage  is  payable  to 
the  order  of  the  maker  and  he  delivers  it  with  the  mortgage 
to  a  party,  it  is  a  matter  of  no  difference  in  equity,  whether 
the  maker  endorses  the  note  or  not ;  the  delivery  of  them 
to  the  complainant  is  an  equitable  assignment  of  the  note, 
and  that  would  enable  the  complainant  to  institute  and 

41 — Gale  v.  Carter,  154  Dl.  App.  tenham  Imp.  Go.  ▼.  Whitehead,  128 

478.  lU.  279. 

4»— Holroyd    v.    Millard,    142    Dl.  44— Kittler  v.  Studebaker,  113  111. 

App.  892.  App.  342;  Mann  y.  Merchant's  L.  ft 

43— Dorn  v.  Colt,  180  111.  387,  Chel-  T.  Co.,  100  HI.  App.  224. 
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prosecute  a  suit  in  equity  for  the  foreclosure  of.  the  mort- 
gage, in  his  own  name.^ 

Where  the  mortgagee  is  dead  and  his  estate  closed  the 
presumption  is  that  his  widow  and  children  are  the  equit- 
able owners  of  the  note  and  mortgage,  and  being  the  equit 
able  owners  there  is  no  reason  why  they  may  not  sustain 
a  bill  for  the  foreclosure  of  the  mortgage.  It  is  not  nectrr 
sary  that  the  administrator  of  the  estate,  who  has  been  dis- 
charged, should  be  made  a  party  complainant.** 

The  former  rule  requiring  the  heirs  of  a  deceased  mon- 
gagee  to  be  joined  with  the  administrator  in  proceedings 
to  foreclose  a  mortgage  rested  upon  the  ground  that  the 
heir  was  the  only  person  who  could  recover  the  legal  estatt 
to  the  mortgagor.  The  statute  of  Illinois  having  now  pro- 
vided that  a  mortgage  may  be  released  by  the  executor  o: 
administrator  of  the  deceased  mortgagee,  the  reason  for 
the  rule  no  longer  exists  and  the  heir  of  the  deceased  mort 
gagee  is  not  a  necessary  party  with  the  administrator  in  a 
proceeding  to  foreclose  the  mortgage.*^ 

Where  the  mortgagee  is  dead  his  personal  representative 
is  the  proper  party  to  foreclose  the  mortgage,  for  the  reason 
that  tjjie  money  secured  belongs  to  the  personal  assets,  and 
draws  to  it  the  mortgaged  estate  as  an  incident.  The  heirs 
of  the  deceased  mortgagee  before  a  foreclosure  and  an  entry 
for  condition  broken  have  no  interest  in  the  premises  and 
are  not  necessary  parties  to  a  bill  by  an  administrator  to 
foreclose  the  mortgage.** 

Where  it  is  expressly  made  to  appear  that  the  complain-, 
ant,  as  holder  and  owner  of  the  note  secured  by  the  trust 
deed,  is  one  and  the  same  person  as  the  trustee  named  in 
the  trust  deed  which  is  sought  to  be  foreclosed,  and  is 

45 — Sedgwick  v.  Johnson,  107  111.  136;    Citizens  Nat.  Bank  y.  Dayton. 

385.  116  m.  257;  Marsh  v.  Wells,  89  111. 

46 — Fountain    v.    Walther,    66    111.  App.  485. 

App.  529.  48— McGooden  v.  BarthoUc^  132  HL 

47 — Dayton  v.  Dayton,  7  HI.  App.  App.  392. 
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known  by  the  defendant  to  be  such,  it  is  not  necessary  that 
he  should  be  joined  in  the  proceeding  as  trustee  also.** 

It  was  urged  in  the  Supreme  court  that  there  was  no 
evidence  that  the  trustee  had  removed  from  the  county, 
and  the  argument  was,  that  in  the  absence  of  such  proof 
the  trustee  was  a  necessary  party  to  the  proceedings,  and 
it  was  error  to  proceed  to  a  final  decree  in  the  case.  This 
is  but  to  question  the  capacity  in  which  the  complainant 
assumes  to  act.  The  objection  was  not  made  in  any  man- 
ner in  the  pleadings.  It  does  not  go  to  the  merits  of  the 
bill  but  only  tends  to  an  abatement  of  the  suit.  If  the 
defendant  desired  to  raise  the  question  as  to  the  capacity 
of  the  complainant  either  as  executor  or  trustee  it  is  essen- 
tial that  the  pleadings  should  be  so  framed  as  to  put  the 
question  in  issue.  The  failure  to  raise  the  objection  by 
appropriate  pleadings  is  an  admission  of  the  capacity  as- 
sumed by  the  complainaint.** 

Where  a  bill  to  foreclose  a  trust  deed  is  filed  by  the  owner 
of  the  note  and  the  trustee,  and  a  copy  of  the  trustee  deed 
is  attached  to  the  bill  as  an  exhibit,  the  representative  capac- 
ity of  the  trustee  is  sufficiently  indicated  without  the  use  of 
the  word  **as'*  before  the  word  ** Trustee,'*  where  the 
trustee  has  no  other  relation  to  the  suit.*^ 

There  is  no  merit  in  the  contention  that  in  the  foreclosure 
of  a  trust  deed  in  the  nature  of  a  mortgage  that  the  suit 
should  be  commenced  in  the  name  of  the  trustee  named  in 
the  trust  deed.  The  suit  may  be  commenced  in  the  name 
of  the  holder  of  the  notes  secured  thereby." 

The  legal  holder  of  the  notes  secured  by  a  trust  deed  is 
a  proper  party  complainant  in  a  bill  to  foreclose  the  trust 
deed,  and  the  trustee  may  be  made  a  defendant.  The  mere 
fact  that  the  trust  deed  provided  that  in  case  of  default  in 
the  payment  of  the  note  it  may  be  lawful  for  the  grantee, 

49 — DearloTe  v.  Hatterman,  102  111.  51 — Kinsella  v.  Cohn,  185  HI.  208. 

App.  331.  52 — Surine  v.  Winterbotham,  96  111. 

60— Fischer  v.  Stiefel,  179  Hi.  59.  App.  123. 
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or  his  successor  in  trust,  in  his  own  name  or  otherwise,  to 
file  a  hill  to  ohtain  a  decree  of  sale  does  not  deprive  the 
holder  of  the  note  from  doing  so." 

§2038.  Parties  Defendant — It  may  be  stated  generally 
that  the  only  proper  parties  defendant  to  a  foreclosure 
proceeding  are  the  mortgagor  and  those  who  have  acquired 
an  interest  in  the  premises  through  him  subsequent  to  the 
mortgage.** 

§  2039.  Grantee  of  Mortgagor  as  Defendant— The  gran- 
tee of  a  mortgagor  who  is  not  made  a  party  defendant  to  a 
foreclosure  is  not  affected  at  all  by  the  decree  entered 
therein.  It  is  necessary  that  he  should  be  brought  before 
the  court  in  order  that  his  rights  should  be  passed  upon  and 
settled  by  the  decree." 

His  rights  are  neither  changed,  enlarged  or  diminished. 
By  the  conveyance  to  him  he  simply  acquires  the  equity  of 
redemption  in  the  mortgaged  land,  or,  in  other  words,  he 
acquires  merely  the  right  to  redeem  from  the  mortgage  and 
his  right  is  wholly  unaffected  by  a  decree  of  foreclosure  to 
which  he  is  not  a  party.  Indeed,  the  decree,  as  to  him,  is 
simply  a  nullity." 

But  the  failure  to  make  the  grantee  of  the  mortgagor  a 
party  defendant  to  a  foreclosure  suit,  does  not  affect  the 
validity  of  the  decree  in  other  respects,  but  simply  leaves 
his  right  to  redeem  unimpaired.  Where  the  original  mort- 
gagor is  made  a  party  defendant  to  a  foreclosure  suit,  and 
there  is  no  claim  that  the  sale  under  the  decree  was  unfair 
and  irregular,  the  purchaser  at  the  sale  and  his  grantee 
should  be  protected.  The  object  of  the  bill  to  foreclose  is 
to  sell  the  legal  title  which  is  in  the  mortgagee.  The  pur- 
chaser at  the  sale  under  the  foreclosure  takes  the  interest  of 
the  defendants,  and  also  of  the  mortgagee,  divested  of  any 

63— Cheltenham  Imp.  Co.  v.  White-  55— Plot  v.  Davis,  241  HL  434. 

head,  128  111.  279;  Dorn  v.  Colt,  180  56— Seates  t.  King,   110  HL  456; 

HL  397.  Christie  v.  Bums,  83  HI.  App.  514. 
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equity  of  redemption  on  the  part  of  all  the  persons  who 
are  parties.  Although  the  grantee  of  the  mortgagor,  who 
is  not  made  a  party,  is  not  affected,  yet  his  interest,  which 
remains  the  same,  and  which  is  only  a  right  to  redeem,  does 
not  confer  or  involve  the  right  to  bring  ejectment.*'' 

§2040.  Interest  of  Persons  Disclosed  by  Pleadings— 
Where  the  answer  discloses  that  there  are  persons  inter- 
ested in  the  premises  who  are  not  parties  to  the  bill  the 
complainant  should  amend  his  bill  and  make  them  parties; 
and  where  the  evidence  discloses  to  the  court  that  persons 
so  interested  are  not  made  parties,  it  should  take  notice  of 
such  omission,  and  the  bill  so  amended  as  to  make  them 
parties.  It  is  the  duty  of  the  complainant  to  see  that  he  has 
before  the  court  all  necessary  parties  and  when  he  takes  a 
decree  without  making  such  persons  parties  defendant  it 
will  be  reversed.** 

§  2041.  Wife  of  Mortgagor  a  Necessary  Party  Defendant 
— Where  the  wife  of  the  mortgagor  is  not  a  party  to  a  suit 
of  foreclosure,  it  cannot  be  seriously  urged  that  the  hus- 
band so  far  represents  her  interest  in  the  case  that  she  is 
concluded  by  the  decree  entered  therein.  Any  mistake  or 
fraud  committed  therein  cannot  be  binding  on  her.** 

In  a  proceeding  to  foreclose  a  mortgage  upon  the  lands 
of  a  deceased  mortgagor,  where  there  can  be  no  deficiency 
to  be  paid  out  of  the  personal  estate,  the  administrator 
is  not  a  necessary  party  to  the  foreclosure  proceeding.** 

§  2042.  Parties  Defendant,  in  any  Capacity,  Bound  by  the 
Decree — ^Parties  cannot  complain  because  they  have  not 
been  brought  into  court  in  some  other  capacity  than  as  in- 
dividuals. When  parties  are  properly  brought  into  court 
they  are,  in  legal  intent,  in  court  for  all  purposes  whether 
as  individuals  or  in  a  fiduciary  capacity,  and  a  decree  will 

57— Walker  v.  Warner,  179  HI.  16.  60— Boberts  ▼.  Tunnell,  65  HI.  App. 

58— Gale  v.  Carter,   154  IlL  App.      191. 
478. 

59— Lohmeyer   y.   Durbin,   206   111. 
674. 
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bind  and  conclude  them  and  the  interest  which  they  may 
happen  to  represent.'* 
§2043.  JuBior   Mortgagee    as    Defendaot— Unless    the 

holder  of  a  junior  mortgage  is  made  a  party  defendant  to 
a  bill  to  foreclose  a  senior  mortgage,  a  decree  entered 
therein  will  not  bar  the  rights  of  the  junior  mortgagee  in 
his  rights  or  his  equity  of  redemption.** 

§2044.  Holders  of  Equity  of  Redemption  a  Necessary 
Party  Defendant — It  would  seem  to  be  well  settled  that  a 
foreclosure  proceeding  to  which  the  person  holding  the 
equity  of  redemption  is  not  made  a  party  is,  as  to  such 
party,  a  nullity.** 

§  2045.  Judgment  Creditors  of  Mortgagor  as  Defendants 
— Where  a  party  files  a  bill  to  foreclose  a  mortgage  and 
there  are  judgment  creditors  who  have  liens  on  the  mort- 
gage premises,  the  judgment  creditors  are  necessary  par- 
ties to  the  bill  of  foreclosure ;  but  it  has  never  been  under- 
stood because  they  are  made  parties  defendant  to  the  bill 
they  lose  their  right  to  redeem  as  judgment  creditors.  The 
right  conferred  by  the  statute  on  a  judgment  creditor  is  not 
cut  off  or  abridged  by  reason  of  his  being  made  a  party  de- 
fendant to  a  bill  of  foreclosure.** 

Where  a  bill  is  filed  by  a  purchaser  in  a  foreclosure  pro- 
ceeding against  a  judgment  creditor  of  the  mortgagor  who 
had  not  been  made  a  party  defendant  to  the  foreclosure 
proceeding  for  the  purpose  of  determining  his  rights  in 
the  premises,  and  the  judgment  creditor  answers,  claiming 
the  right  to  redeem  under  his  judgment  which  at  the  time 
is  a  live  judgment,  the  court  acquires  complete  jurisdiction 
of  the  controversy,  and  in  case  the  rendition  of  a  final  de- 
cree is  delayed  until  after  the  time  of  redemption  is  expired, 
the  court  should  in  its  decree  provide  for  the  revival  of  the 

61 — Harris  v.  Lester,  80  HI.  307;  63— Rodman  v.  Quick,  211  IlL  546. 

Breed  v.  Baird,  139  III.  App.  15.  64— People  v.  Bowman,  181  111.  421. 

62— Cheney  v.  Patton,  134  111.  422. 
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judgment  and  a  redemption  to  be  made  according  to  the 
rights  of  the  parties  at  the  time  the  bill  was  filed.** 

The  rights  of  a  judgment  creditor  are  fixed  by  the  state 
of  facts  existing  at  the  date  of  his  judgment  and  not  by  the 
facts  existing  at  the  date  of  the  levy  of  his  execution ;  and 
he  will  not,  in  equity,  be  allowed  to  take  advantage  of  the 
release  of  a  prior  mortgage,  after  the  recovery  of  his  judg- 
ment, as  against  the  rights  of  a  purchaser  from  his  debtor, 
who  procures  such  release;  such  purchaser  will  be  subro- 
gated to  the  lien  of  the  mortgage.^ 

§  2046.  Executors  and  Administrators  of  Mortgagor  as 
Defendants — The  administrator  of  a  deceased  maker  of  a 
note  and  mortgage  is  a  proper  party  defendant  to  a  bill  to 
foreclose  the  mortgage.*^ 

But  in  a  proceeding  against  an  administrator  to  foreclose 
a  mortgage  it  is  error  to  award  costs  sTgainst  the  adminis- 
trator personally.  They  should  be  adjudged  to  be  payable 
in  the  due  course  of  administration.®* 

§  2047.  Tenant  in  Possession  as  Defendant — All  parties 
interested  in  the  premises  should  be  parties  to  a  bill  of 
foreclosure.  So  a  tenant  in  possession  paying  rent  is  a 
necessary  party.  His  interest  in  the  premises  is  such  that 
they  will  not  be  cut  oflf  unless  he  is  made  a  party.  Upon 
a  sale  of  the  mortgaged  premises  and  a  deed  issued  thereon 
the  purchaser  would  be  entitled  to  possession  and  a  writ 
of  assistance;  but  such  a  writ  can  only  issue  against  the 
parties  to  the  suit  or  parties  claiming  under  them  pendente 
lite. 

A  party  desiring  to  bid  at  a  foreclosure  sale  would  likely 
be  deterred  from  bidding  if  a  party  were  in  possession  and 
not  bound  by  the  decree ;  and  if  such  a  party  bid  at  all,  it 
would  likely  be  for  a  less  sum  than  he  otherwise  would  bid 

65— Wehrheim    v.    Smith,  226    Dl.          67— Black    v.    Thompson,    120    111. 

346.  App.  424. 

66— Smith    v.    Dinsmore,  119    Dl.          68— Watts  v.  Hoflfman,  77  111.  App. 

656.  411. 
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and  as  the  mortgagor  is  entitled  to  any  surplus  after  the 
satisfaction  of  the  decree,  it  is  his  right  and  for  his  interest 
to  have  the  property  sold  for  the  best  possible  price.** 
§2048.  Trustees   and   Beneficiaries   as   Defendants— A 

trustee  in  a  trust  deed  as  well  as  the  cestui  que  trust,  is  a 
necessary  party  to  the  foreclosure  of  a  trust  deed ;  and  as 
a  general  rule  where  a  trustee  is  made  a  party  to  foreclos- 
ure proceeding  the  beneficiaries  must  also  be  made  par- 
ties, unless  they  are  so  numerous  that  it  would  be  imprac- 
ticable to  do  so.^ 

§2049.  Unknown  Owners  as  Defendants^-It  cannot  be 
seriously  disputed  but  that  under  the  provisions  of  sections 
7  and  12  of  the  Chancery  Act  R.  S.  that  where  ''unknown 
owners^'  are  made  parties  defendant,  and  they  are  non- 
residents, or  whose  addresses  are  unknown,  two  affidavits 
are  imperatively  reljuired — ^the  first  affidavit  for  the  pur- 
pose of  procuring  the  issue  of  process,  and  the  second  affi- 
davit to  authorize  the  clerk  of  the  court  to  cause  notice  by 
publication  to  such  defendants  to  be  made  as  directed  by 
other  statutory  provisions.  A  substantial  compliance  with 
the  provisions  of  the  statute  is  essential  to  clothe  the  court 
with  jurisdiction  to  proceed  to  adjudicate  the  rights  of  such 
persons  and  cannot  be  dispensed  with.^* 

The  unknown  owners  of  notes  secured  by  deeds  of  trust 
on  real  estate  are  necessary  parties  to  a  bill  to  foreclose 
a  prior  mortgage  or  trust  deed  if  it  is  desired  to  aflfect  their 
rights;  and  under  the  statute  such  parties  may  be  made 
defendant  under  the  designation  of  Unknown  Owners.''* 

§2050.  Intervening  Parties — ^Under  numerous  authori- 
ties the  rule  is  established  that  parties  having  an  interest 
in  the  subject  matter  of  a  suit  in  equity,  and  who  are  neces- 
sary or  proper  parties  to  such  suit,  if  not  made  so  by  the 

69 — Gale  v.   Carter,   154  111.   App.  72 — St.  Louis  Brewing  Co.  v.  €tep- 

478.  part,  95  111.  App.  187. 

70— Rodman  v.  Quick,  211  ni.  546. 

71— Breed  v.  Baird,  139  111.  App. 
15. 
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complainant,  may  come  in  by  way  of  application  to  inter- 
vene, and  may  be  made  parties  complainant  or  defendant, 
to  the  end  that  their  interest  may  be  adjudicated  and  pro- 
tected. 

The  right  to  intervene  has  been  defined  to  be:  The  ad- 
mission, by  leave  of  court,  of  a  person  not  an  original  party 
to  pending  legal  proceedings,  by  which  such  person  becomes 
a  party  thereto  for  the  protection  of  some  right  or  interest 
alleged  by  him  to  be  affected  by  such  proceedings. 

There  being  no  statute  in  Illinois  authorizing  the  inter- 
vention of  parties  in  equitable  proceedings,  therefore  the 
right  to  intervene  in  such  cases  must  depend  upon  the  gen- 
eral rules  in  equity.  In  equity  no  one  has  a  right  to  become 
a  party  to  a  suit  unless  he  has  some  interest  in  the  subject 
matter  of  the  suit.  But  it  is  the  usual  practice  to  permit 
strangers  to  the  litigation  claiming  an  interest  in  the  sub- 
ject matter  to  intervene  in  their  own  behalf  to  assert  such 
title.'* 

§2051.  XJnnecessary  Parties  Defendants— A  mortgagor 
who  has  sold  and  conveyed  his  interest  in  the  mortgaged 
premises,  and  against  whom  no  relief  is  asked,  is  not  a 
necessary  party  to  a  foreclosure  suit.'* 

In  a  bill  filed  to  foreclose  in  the  nonpayment  of  several  in- 
stallments of  interest,  evidenced  by  coupon  notes,  the  holder 
of  the  principal  note  and  the  subsequent  interest  notes  need 
not  be  made  parties  to  such  foreclosure  if  no  relief  is  sought 
against  them." 

The  wife  of  the  mortgagor  is  neither  a  necessary  nor 
proper  party  to  the  foreclosure  of  a  purchase  money  mort- 
gage.'® 

An  administrator  is  not  a  necessary  party  to  a  bill  of 

73 — ^Wightman  v.  Evanston  Taryan  75 — ^Boyer  v.  Chandler,  160  HI.  394. 

Co.,  217  111.  371.  76— Lohmeyer   v.   Durbin,   206   HI. 

74— Borckway  y.  McClun,  243   111.  574;    Short    y.    Baub,    81    HI.    509; 

196;    Thulin    y.    Anderson,    154    HL  Harrow  y.  Orogan,  219  HI.  288. 
App.    41;    Unity    Co.    y.    Equitable 
Trust  Co.,  204  HI.  595. 
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foreclosure  which  seeks  nothing  but  a  forfeiture,  and  does 
not  seek  to  charge  him  personally  nor  the  personal  estate 
in  his  hands." 

Where  the  presumption  of  law  is  that  the  mortgagor  is 
alive  at  the  time  of  filing  the  bill  to  foreclose  his  mortgage 
it  is  not  necessary  to  make  his  presumptive  heirs  parties 
defendant  thereto.''* 

§  2052.  Improper  Parties  Defendant— Holder  of  Adverse 
Title — ^It  is,  as  a  general  rule,  not  proper  in  a  bill  to  fore- 
close a  mortgage  to  make  adverse  claimants  parties  for  the 
purpose  of  having  the  court  pass  upon  their  titles.  Where 
the  adverse  claimant  has  no  interest  in  the  suit,  his  interest 
cannot  be  affected  by  it,  and  there  being  no  privity  between 
him  and  the  mortgagee,  the  latter  cannot  make  him  a  party 
defendant  for  the  purpose  of  trying  his  adverse  claim  in 
the  foreclosure  suit.  If,  however,  after  the  adverse  claim- 
ant has  acquired  his  title  he  purchases  the  equity  of  re- 
demption from  the  mortgagor,  then  he  would  occupy  a  very 
different  position  from  that  of  an  adverse  claimant,  who 
is  a  stranger  to  the  mortgage;  for  there  would  then  exist 
a  privity  between  him  and  the  mortgagee  in  respect  to  the 
subject  matter.  Where  the  court  allows  a  complainant  in 
a  foreclosure  suit  to  give  in  evidence  a  deed  from  the  mort- 
gagor to  the  defendant,  which  contains  full  covenants  of 
warranty  against  any  and  all  incumbrances,  the  complain- 
ant may  show  that  the  deed  did  not  represent  the  true  trans- 
action between  the  mortgagor  and  his  grantee,  and  that  it 
was  in  fact  agreed  as  a  part  of  the  transaction  that  the 
grantee  should  assume  and  pay  the  incumbrance  in  ques- 
tion.'* 

The  owner  of  a  tax  title,  unless  he  has  acquired  some  in- 
terest in  the  equity  of  redemption,  is  not  a  proper  party  to 
a  foreclosure  suit  for  the  purpose  of  testing  the  validity 
of  his  title.    So  where  the  owner  of  a  tax  title  is  made  one 

77__Eoberts  v.  Tunnell,  165  111.  631.  7d— Carbine    v.    Sebastian,    6    IlL 

7g— Reedy  v.  Camfleld,  159  111.  259.      App.  564. 
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of  the  defendants  in  a  foreclosure  suit,  and  it  appears  that 
his  only  claim  is  under  the  ta^  deed,  he  should  be  dismissed 
out  of  the  case.** 

A  stranger  holding  adversely  to  the  mortgagor,  as  he  is 
not  affected  by  the  mortgage,  is  in  no  way  interested  in 
the  foreclosure  suit.  It  makes  no  difference  to  him  whether 
mortgage  is  valid  or  invalid,  or  whether  it  is  discharged  or 
foreclosed.** 

Where  one  of  the  defendants  to  a  bill  of  foreclosure  shows 
that  his  claim  to  the  premises  is  not  in  privy  to  the  mort- 
gagor, but  adverse  and  paramount  to  the  mortgage,  the 
court  should  dismiss  the  bill  as  to  him,  and  without  preju- 
dice to  his  rights,  or  to  have  preserved  by  the  decree  all 
matters  of  which  he  could  avail  himself,  outside  of  the 
action  in  which  he  is  engaged.  And  the  fact  that  the  per- 
son who  holds  an  adverse  title,  not  put  in  issue  by  the 
original  bill,  also  holds  a  title  derivative  from  the  mort- 
gage, does  not  change  the  rule.** 

§  2053.  Party  Holding  Unrecorded  Deed— A  party  whose 
deed  is  not  recorded  but  subject  to  a  mortgage  and  is  not  in 
possession  of  the  land  cannot  complain  if  he  is  not  made  a 
party  defendant  to  a  bill  of  foreclosure.** 

§2054.  Effect  of  Failure  to  Make  Proper  Parties  De- 
fendant— It  may  be  inquired  what  benefit  the  mortgagee 
derives  from  a  foreclosure  where  a  party  beneficially  inter- 
ested in  the  property  is  not  made  a  party  to  the  foreclos- 
ure. The  rights  of  the  mortgagor  and  all  parties  made 
parties  to  the  suit  are^  foreclosed,  and  cases  frequently  arise 
where  the  premises  are  of  greater  value  than  all  the  in- 
cumbrances, and  in  such  cases  the  foreclosure  is  of  great 
benefit  and  gain  to  the  mortgagee,  as  against  whom,  if  he 

SO^Whittemore   v.    Schiel,   14   HI.  82— -Perlin  &  Orindorff  Co.  v.  Gallo- 

App.  414.  way,  95  ni.  App.  60. 

Sl^Perlin  &  Orindorff  Co.  ▼.  Gal-  83— Oakford   y.   Bobinaon,   48   BL 

loway,  95  HI.  App.  60;  Gage  v.  Perry,  App.  273. 
93  111.  176;  Ennis  v.  Wolff,  194  111. 
420. 
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becomes  the  purchaser,  a  subsequent  mortgagee  has  only 
the  right  of  redemption,  and  in  failure  of  which  the  mort- 
gagee purchasing  at  such  sale  becomes  vested  with  an  ab- 
solute title.** 

Where  a  party  has  an  interest  in  the  mortgaged  premise 
but  is  not  made  a  party  to  the  foreclosure  of  the  mortgage, 
his  interest  cannot  in  any  degree  be  affected  by  a  decree 
of  foreclosure  or  other  order  entered  in  the  suit.** 

Where  the  foreclosure  proceedings  are  irregular  on  ac- 
count of  the  want  of  proper  parties,  and  the  mortgagee  pur- 
chases at  the  sale,  it  amounts  to  no  more,  so  far  as  relates 
to  the  rights  of  the  persons  who  are  not  made  parties,  than 
an  entry  upon  condition  broken;  and  if  a  stranger  to  the 
proceedings  and  mortgage  becomes  the  purchaser,  he  will, 
as  to  those  not  made  parties  and  having  an  equity  of  re- 
demption, take  an  equitable  assignment  of  the  mortgage.** 

§  2055.  Rights  of  Mortgagee  Subject  to  Mechanic's  Liena 
— There  seems  to  be  an  exception  to  the  rule  that  a  mort- 
gagee cannot  be  affected  by  any  act  of  the  mortgagor  or  his 
grantee  after  the  execution  of  the  mortgage.  The  statute 
in  regard  to  mechanic 's  liens  provides  that  any  person  who 
shall  contract  with  the  owner  of  a  lot  or  tract  of  land,  or 
with  one  which  such  owner  has  authorized,  or  knowingly 
permitted  to  improve  the  same,  and  furnished  materials, 
labor  and  other  things,  shall  have  a  lien  upon  the  lot  and 
the  improvements  thereon  for  the  amount  of  such  labor 
and  materials.  So  where  the  mortgagee  knows  of  improve- 
ments being  made  upon  the  mortgaged  premises,  and  sees 
them  going  on,  his  mortgage  will  be  subordinate,  at  least 
to  the  amount  of  the  value  of  the  improvements,  to  that  of 
the  mechanic  making  the  improvements,  doing  the  work  and 
furnishing  the  materials  therefor,  and  the  rights  of  the 
mechanic  may  be  adjusted  in  a  bill  of  foreclosure.*^ 

84— Rodman  y.  Quick,  211  IlL  546.  86— Bodman  ▼.  Quiek,  211  HL  546. 

85— Mclntire    v.    Yatea,    104    IlL  87— McCarthy   v.    MiUer,    122    DL 

491;   Christie  v.  Burns,  83  111.  App.  App.  299. 
614. 
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§  2056.  General  Allegatioiui  in  Regard  to  Interest  of  De- 
fendaxLts^  Not  Parties  to  the  Mortgage,  Sufficient— Where 

a  bill  for  the  foreclosure  of  a  mortgage  joins  as  defendants 
several  persons  who  are  not  parties  to  the  instrument,  un- 
der the  general  allegation  that  they  have  or  elaiih  to  have 
some  interest  in  or  lien  upon  the  premises  in  controversy 
which  are  inferior  to  the  lien  of  the  mortgagee,  it  is  un- 
necessary to  set  forth  the  nature  or  character  of  such  in- 
terest or  lien  so  claimed,  the  general  allegation  being  suffi- 
cient. Such  an  allegation  puts  the  defendant  under  the 
necessity  of  setting  up  by  way  of  answer  and  establishing 
it  by  evidence.  This  rule  is  founded  upon  the  theory  that 
the  complainant,  while  bound  to  know  the  circumstances 
of  his  own  title,  is  not  supposed  or  required  to  know  the 
particulars  of  the  title  of  the  defendants.** 

§  2057.  Demurrer  to  Bill  for  Want  of  Proper  Parties— A 
demurrer  to  a  bill  of  foreclosure  for  the  want  of  proper 
parties  it  must  be  shown  who  are  the  proper  parties  from 
the  facts  stated  in  the  bill,  but  not,  indeed,  by  name,  as  that 
might  be  impossible;  but  in  such  a  manner  as  to  point  out 
to  the  complainant  the  objection  to  his  bill  and  thereby 
enable  him  to  amend  and  make  the  proper  parties.  A  de- 
murrer to  a  bill  for  want  of  proper  parties  must  show  on 
its  face  that  the  cause  of  demurrer  is  the  want  of  proper 
parties.  And  where  this  is  not  done  that  ground  of  ob- 
jection cannot  be  taken  advantage  of  as  a  defense.** 

The  correct  practice  in  overruling  a  demurrer  to  a  bill 
is  not  to  enter  a  decree,  but  to  make  an  order  requiring  the 
defendant  to  answer,  and  if  he  does  not  do  so  within  the 
time  limited,  to  take  the  bill  as  confessed  as  to  him.  It  has 
been  held,  however,  that  the  question  whether  a  defendant 
should  be  ruled  to  answer  was  a  matter  of  discretion,  and 
would  not  be  reviewed.  After  overruling  a  demurrer,  the 
court,  without  any  further  steps  being  taken  against  the 

8fr— Eehm  v.  Mott,  187  HI.  519. 
89— Marsh   t.  Wells,   89  IlL   App. 
485. 
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defendant,  unless  he  has  asked  and  obtained  leave  to  an- 
swer, has  the  undoubted  right  to  decree  relief  against  the 
defendant  on  the  demurrer,  which  admits  the  truth  of  all 
allegations  of  the  bill  which  are  well  pleaded,  and  the  court 
may  render  a  final  decree  in  the  case.*^ 

§  2058.  Motion  to  Dismiss  a  Bill  of  Foredofture  Amounts 
to  a  Demurrer — ^A  motion  to  dismiss  a  bill  of  foreclosure 
upon  the  tender  of  the  amount  that  the  defendant  says  is 
due,  and  its  payment  into  court,  amounts  to  a  demurrer  to 
the  bill,  and  admits  all  facts  which  are  well  pleaded  in  the 
bill,  and  it  is  also  an  admission  by  the  defendant  that  there 
is  due  on  the  note  and  mortgage  the  amount  tendered. 

Where  the  bill  shows  rights  which  are  the  subject  of  equi- 
table cognizance,  and  these  are  admitted  to  be  true,  the  com- 
plainant is  entitled  to  a  decree.^^ 

§  2059.  Defense  to  be  Made  by  Way  of  Plea  or  Answer 
— It  is  a  familiar  rule  in  chancery  pleading  and  practice 
that  a  defendant  must  set  up  his  defense  by  plea  or  answer 
and  cannot  avail  himself  of  any  defense  not  so  set  up,  even 
if  proved  by  the  evidence.** 

In  pleas  in  a  suit  in  equity,  the  same  strictness  is  required 
as  is  required  in  pleas  in  a  suit  at  law,  at  least  in  matters  of 
substance.  A  plea  in  a  suit  in  chancery  should  aver  all  facts 
necessary  to  make  it  a  complete  equitable  defense  to  the 
suit,  at  least  so  far  as  the  plea  extends. 

Where  the  allegations  of  the  plea,  taken  as  true,  do  not, 
so  far  as  it  purports  to  go,  make  out  a  full  and  complete 
defense  to  the  bill,  the  plea  will  be  defective  and  will  not  be 
sustained.** 

§  2060.  Payment  of  Notes  to  Agent  of  Mortgagee  as  a  De- 
fense— ^Where  the  defense  of  the  mortgagor  to  a  foreclosure 
proceeding  is  that  he  paid  the  notes  to  the  agent  of  the 
mortgagee,  the  burden  of  proof  is  upon  the  mortgagor  to 

90_jocelyn  v.  White,  201  111.  16.  92— -Kehm  v.  Mott,  187  lU.  519. 

91— Brand    ▼.    Kleinecke,    77    m.  93 — Cheney  v.  Patton,  134  HL  422. 

App.  269. 


Mortgages  1711 

show  that  the  party  to  whom  the  money  was  paid  was  the 
agent  of  the  mortgagee  and  had  authority  to  receive  the 
money. 

It  is  practically  the  universal  custom  to  take  up  and  can- 
cel the  notes  when  they  are  paid,  and  for  one  who  is  author- 
ized to  collect  to  have  possession  of  the  notes  and  be  able 
to  surrender  them,  and  where  the  assumed  agent  does  not 
have  the  notes  it  has  universally  been  considered  that  there 
is  no  apparent  authority  to  make  the  collection.** 

§2061.  Replication  May  be  Waived— It  is  well  settled 
law  that  where  a  defendant  joins  in  the  taking  of  evidence, 
and  a  hearing  is  had  upon  the  pleadings  and  proofs  with- 
out objection,  the  defendant  thereby  waives  the  filing  of 
any  replication  whatever.  And  this  rule  applies  to  fore- 
closure proceedings.** 

§  2062.  Proof  of  Execution  of  Note  Unnecessary  Without 
a  Sworn  Answer — It  is  not  requisite  that  proof  of  the  exe- 
cution of  the  notes  should  be  made,  in  the  absence  of  a  sworn 
answer  denying  their  execution.*® 

§2063.  Affirmative  Relief  Granted  Defendant  Only  on 
Cross-Bill — ^A  junior  incumbrancer  cannot  have  affirmative 
relief  beyond  participating  in  the  proceeds  of  the  property 
in  the  distribution  thereof,  without  a  cross-bill  asking  there- 
for. The  general  rule  is,  that  a  party  cannot  have  affirma- 
tive relief  without  pleadings  asking  for  it.*'' 

§  2064.  Gross-Bill  Must  be  Germane  to  Original  Bill— It 
has  always  been  held  that  the  matters  and  things  set  up 
in  a  cross-bill  must  be  germane  to  the  original  bill  and 
relevant  thereto.  The  new  facts  which  it  is  proper  for  a 
defendant  to  introduce  into  a  litigation  by  means  of  a  cross- 
bill are  such,  and  such  only,  as  it  is  necessary  for  the  court 
to  have  before  it,  in  deciding  the  question  raised  in  the 

94— Fortune  v.   Stocktoii,   182  IlL  96— Dean  ▼.  Ford,  180  111.  309. 

464.  97— Powell  v.  Starr,  100  ni.  App. 

95— Unity  Co.  v.  Equitable  Trnst  105. 
Co.,  204  111.  595. 
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original  suit  to  enable  it  to  do  full  and  complete  justice  to 
all  the  parties  before  it,  in  respect  to  the  cause  of  action 
upon  which  the  complainant  rests  his  right  to  aid  and 
relief.  If  the  defendant,  in  filing  a  cross-bill,  goes  beyond 
this,  and  introduces  new  and  distinct  matter,  not  essential 
to  the  proper  determination  of  the  matter  put  in  litigation 
by  the  original  bill,  although  he  may  show  a  perfect  case 
against  the  complainant,  or  one  or  more  of  his  co-defend- 
ants, his  pleading  will  not  be  a  cross-bill  but  an  original 
bill,  and  no  decree  can  be  rendered  on  such  matter.** 

§  2065.  Cross-Bill  Unneoessary  to  Protect  Rights  of  Sab- 
sequent  Incumbrancers — In  a  bill  of  foreclosure  no  cross- 
bill is  necessary  to  protect  the  rights  of  subsequent  incum- 
brancers, as  that  can  be  done  by  the  answer.** 

The  original  bill  being  filed  by  the  senior  incumbrancer, 
and  the  junior  incumbrancer  being  made  a  party  defendant, 
the  right  of  the  latter  to  participate  in  the  distribution  of 
the  surplus  after  the  satisfaction  of  the  senior  incumbrancer 
is  unquestioned,  where  the  latter  files  an  answer  setting  up 
his  claim.  A  cross-bill  is  unnecessary  unless  affirmative 
relief  other  than  a  foreclosure  were  prayed.  And  so,  also, 
it  is  unnecessary  to  decree  the  foreclosure  of  both  mort- 
gages, or  specifically  subject  the  premises  to  sale  for  the 
payment  of  the  amount  found  due  upon  both  mortgages. 
And  where  the  second  mortgage  specifically  pledges  the 
rents  and  profits  of  the  premises  to  the  second  mortgagee, 
after  the  first  mortgage  is  satisfied  by  the  sale,  it  would 
seem  to  be  no  more  than  right  and  proper  that  the  rents 
and  profits  during  the  period  of  redemption  should  be  paid 
to  him,  and  the  only  way  this  can  be  done  is  by  way  of  a 
receiver.  And  in  such  case  where  the  second  mortgagee 
applies  for  the  appointment  of  a  receiver  by  way  of  a  pe- 
tition for  the  appointment  thereof,  this  would  seem  to  be 
an  insistance  upon  his  rights,  and  if,  under  any  authority,  a 

98 — Parlin  &  GrindorfT  Co.  v.  Oallo-  99 — Gardner  v.  Oohn,  191  HI.  553. 

way,  95  HI,  App.  60. 
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cross-bill  was  a  proper  mode  of  urging  relief  by  way  of  a 
receiver,  it  is  not  perceived  why  a  petition  does  not  answer 
all  the  purposes  of  a  cross-bill  for  that  object.^ 

§2066.  Foredosures  Open  to  Equitable  Defenses— A 
mortgage  or  trust  deed  in  the  nature  of  a  mortgage  is  not 
assignable  either  at  common  law  or  under  the  statute,  and 
while  the  assignment  of  a  promissory  note  secured  by  a 
mortgage  carries  with  it  the  mortgage  as  an  incident  to  the 
debt,  it  does  so  only  in  equity.  Where  resort  is  had  to  a 
court  of  equity  to  enforce  the  obligation  created  by  the  mort- 
gage, it  will  let  in  any  defense  which  would  have  been  good 
against  the  mortgage  in  the  hands  of  the  mortgagee  him- 
self, except  only  defenses  based  upon  latent  equities  of  third 
persons  of  whose  rights  the  assignee  had  no  notice. 

A  mortgage  gives  notice  on  its  face  that  the  mortgagor 
is  the  debtor,  and  if  the  assignee  fails  to  obtain  actual  no- 
tice of  any  equities  or  defenses  of  such  debtor  it  is  due  to 
his  own  negligence.  The  assignee  is  not  bound  to  inquire 
of  third  persons  whether  they  have  any  equities,  and  he  is 
presumed  to  take  the  mortgage  without  notice  of  any  such 
equities  and  free  from  them. 

There  is  an  exception  to  the  doctrine  that  one  seeking  to 
foreclose  a  mortgage  in  equity  is  subject  to  any  defense 
which  would  have  been  good  against  the  mortgage  in  the 
hands  of  the  mortgagee.  That  is,  in  the  case  of  corporation 
bonds.  Bonds  of  that  kind  are  issued  for  the  purpose  of 
raising  funds  for  the  corporation,  and  are  intended  to  be 
thrown  upon  the  market,  and  to  pass  from  hand  to  hand. 
The  mortgage  or  trust  deed  secures  the  holders  of  the  bonds, 
and  can  be  enforced  by  the  holders  of  such  bonds  for  their 
full  face  value  regardless  of  equities.  To  permit  equitable 
interferences  to  be  interposed  would  practically  destroy 
such  methods  of  raising  funds,  and  the  corporation  is  prop- 
erly estopped  from  denying  its  liability.* 

1— Cohn  V.  Franks,  96  m.  App.  2— Peacock  v.  PhiUips,  247  HI.  467. 
206. 
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When  a  creditor,  in  advance  of  an  offer  to  pay,  or  in  re- 
sponse to  snch  an  ofifer,  informs  the  party  under  obligation 
to  pay,  that  he  will  not  accept  the  amount  actually  due,  in 
discharge  of  the  indebtedness,  the  party  under  obligation 
to  pay  is  relieved  of  the  duty  of  tendering  the  amount 
actually  due.* 

§2067.  Correcting  Mistakes  in  Mortgages  in  Equity— In 
case  of  mistake  in  written  instruments,  as  against  bona 
fide  purchasers,  for  a  valuable  consideration,  without  no- 
tice, cotirts  of  equity  will  grant  no  relief.  So  in  a  bill  seek- 
ing to  foreclose  a  mortgage  in  which  a  mistake  occurs  in  the 
description  of  the  land  which  is  sought  to  be  corrected 
against  a  purchaser  for  a  valuable  consideration,  which 
fails  to  state  that  the  subsequent  purchaser  acquired  title 
with  notice  of  the  mistake,  a  decree  foreclosing  the  mort- 
gage as  prayed  in  the  bill  is  erroneous.* 

But  the  rule  above  stated  does  not  apply  where  the  sub- 
sequent purchaser  had  notice  of  the  mistake,  or  if  the 
record  discloses  facts  from  which  the  purchaser  might  have 
had  notice  had  he  not  wilfully  or  negligently  shut  his  eyes 
against  those  lights  which  with  proper  observation  would 
have  led  him  to  knowledge,  he  will  be  charged  with  notice.* 

§  2068.  Latent  Equities  of  Third  Parties— The  rule  that 
the  equitable  assignee  of  trust  deed  or  mortgage  holds  it 
subject  to  all  equitable  defenses  which  the  mortgagor  may 
have  against  it,  is  not  extended  to  and  subject  to  the  latent 
equities  of  a  third  party,  such  as  the  assignee  of  the  notes, 
of  which  no  notice  is  given.® 

Where  a  trustee  in  a  trust  deed,  having  possession  of, 
but  no  title  to,  the  note  secured  by  the  trust  deed,  fraudu- 
lently transfers  the  same  as  collateral  security  for  his  own 
debt,  the  burden  of  proof  is  upon  the  assignee  to  show  that 
he  took  the  paper  in  good  faith,  without  notice  of  any  de- 

3— Gorham  v.  Farson,  119  111.  425.  d— Kittler  v.   Studebaker,   113   HI. 

4 — Sickmon  v.  Wood,  69  ni.  329.  App.  342. 

5 — ^Morrison  y.  Miles,  270  IlL  41. 
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fects,  for  a  valuable  consideration,  before  maturity  and  in 
the  usual  course  of  business.' 

§  2069.  Rights  of  Personal  Sureties  on  Mortgage  Notes 
— The  rule  of  law  that  the  payee  is  required  to  hold  the 
mortgage  security  intact  for  the  payment  of  the  note  on 
which  there  is  personal  security,  under  a  penalty,  in  case 
of  failure  to  do  so,  of  losing  the  benefit  of  the  personal 
security,  only  applies  to  cases  where  there  are  no  counter 
equities  in  favor  of  the  payee  of  the  note  or  other  persons, 
superior  to  those  of  such  personal  securities.  So,  if  the 
personal  securities  are  not  injured  by  the  actions  of  the 
holder  of  the  securities  they  have  no  reason  to  complain.* 

§2070.  Mortgages  Exempt  from  Defenses  to  the  Same 
Extent  as  Negotiable  Paper  Described  Therein  if  Held  by 
Bona  Fide  Purchaser  for  Value  Before  Maturity — Statute 
— '  *  That  whenever  a  mortgage,  trust  deed  or  other  convey- 
ance in  the  nature  of  a  mortgage  is  executed,  conveying  real 
estate  for  the  purpose  of  securing  an  indebtedness  on  the 
real  estate  mentioned  in  said  mortgage,  trust  deed  or  other 
conveyance,  such  mortgage,  trust  deed  or  other  conveyance 
shall  be  considered  as  incident  to  the  indebtedness  secured 
thereby  and  shall  be  exempt  from  defenses  to  the  same 
extent  as  negotiable  paper  described  in  said  mortgage,  trust 
deed  or  other  conveyance  if  held  by  a  bona  fide  purchaser 
for  value  before  the  maturity  of  the  indebtedness  mentioned 
in  and  secured  by  said  mortgage,  trust  deed  or  other  con- 
veyance. '  *  • 

It  is  commonly  reported  that  the  Act  of  May  10,  1901, 
was  never  passed  by  the  House  of  Representatives,  and  its 
validity  may  be  contested  on  that  account.  It  would  seem 
that  the  object  of  its  enactment  was  to  overcome  the  rule 
of  law  stated  in  the  case  of  Olds  v.  Cummings,  31  HI.  188, 

7 — Chicago  T.  &  T.  Co.  v.  Brugger,  9 — ^Lawa  of  1901,  p.  248. 

196  lU.  96. 

8 — Jackson   v.   May,   28   HI.   App. 
305. 
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and  other  like  cases.  Whether  it  has  accomplished  this  ob- 
ject is  a  very  serious  question, 

§2071.  Usury  as  a  Defense — ^The  statutes  in  regard  to 
usury  are  as  follows:  '*No  person  or  corporation  shall 
directly  or  indirectly  accept  or  receive,  in  money,  goods, 
discount,  or  thing  in  action,  or  in  any  other  way,  any  greater 
sum  or  greater  value,  for  the  loan,  forbearance  or  discount 
of  any  money,  goods  or  thing  in  action,  than  as  above  pro- 
vided.**" 

§2072.  Penalty  for  Violation  of  Statute— ''If  any  per- 
son or  corporation  in  this  state  shall  contract  or  receive 
a  greater  rate  of  interest  or  discount  than  seven  (7)  per 
cent  upon  any  contract,  verbal  or  written,  such  person  or 
corporation  shall  forfeit  the  whole  of  said  interest  so  con- 
tracted to  be  received,  and  shall  be  entitled  to  recover  only 
the  principal  sum  due  to  such  person  or  corporation.  And 
all  contracts  executed  after  this  Act  shall  take  effect,  which 
shall  provide  for  interest  or  compensation  at  a  greater  rate 
than  herein  specified,  on  account  of  non-payment  at  ma- 
turity, shall  be  deemed  usurious,  and  only  the  principal  due 
thereon  shall  be  recoverable.  * ' " 

A  mortgagor  seeking  to  redeem  cannot  be  relieved  from 
all  interest  because  usury  has  been  agreed  upon  or  reserved. 
He  should  be  required  to  pay  some  rate  of  interest,  whether 
the  agreement  is  established  or  not." 

§2073.  Usury  to  be  Pleaded— Statute— '' The  defense 
shall  not  be  allowed  in  any  suit,  unless  the  person  relying 
on  such  defense  shall  set  up  the  same  by  plea,  or  file  in  the 
cause  a  notice  in  writing,  stating  that  he  intends  to  defend 
against  the  contract  sued  upon  or  set  off,  on  the  ground 
that  the  contract  is  usurious.'' " 

§  2074.  Pleading  Usury  a  Personal  Privilege— The  privi- 
lege of  pleading  usury  is  personal  to  the  mortgagor,  and 

10— Sec.  5,  Ch,  74,  E.  S.  13— Sec.  7,  Ch.  74,  R.  8. 

11— Sec.  6,  Ch.  74,  R.  8. 
12 — Sutphen    v.    Cushman,    35    111. 
186. 
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those  who  are  in  privity  with  him ;  if  there  he  no  agreement 
or  understanding  about  it,  his  grantee  will  have  the  right 
to  make  the  defense;  an  implied  authority  from  the  mort- 
gagor is  all  that  is  necessary  and  where  it  is  not  agreed  or 
understood  that  the  grantee  of  the  mortgagor  or  some  sub- 
sequent mortgagee  shall  pay  the  incumbrance  with  the 
usury,  the  authority  to  make  the  defense  is  implied." 

§2075.  Devises  to  Evade  the  Penalties  for  Usury— No 
form  which  can  be  given  to  a  contract,  no  devise  by  which  a 
new  form  is  given  to  an  old  transaction  tainted  with  usury, 
and  no  mere  substitution  of  securities,  will  avail  to  cut  off 
the  defense  of  usury.  The  giving  of  a  new  note  by  one  of 
several  joint  debtors  does  not  deprive  the  maker  of  the  new 
note  to  deduct  such  usury  contained  in  the  old  note." 

The  fact  that  the  party  lending  the  money  is  put  to  trou- 
ble and  expense  in  making  the  loan  cannot  be  regarded  as 
freeing  the  transaction  from  the  taint  of  usury.  If  such  a 
case  is  not  tainted  with  usury  it  would  be  easy  to  evade  the 
statute  in  regard  to  usury." 

§  2076.  Defense  of  Usury  Not  Allowable  Where  Transac- 
tion is  Wholly  Completed — After  a  usurious  transaction  has 
been  completely  settled  and  closed,  and  a  new  loan  is  made, 
the  borrower  will  not  be  allowed  to  set  up  the  usury  in  the 
former  transaction  against  the  new  loan.  Usury  in  one 
transaction  cannot  be  availed  of  in  another.  But  a  settle- 
ment and  agreement  upon  an  amount  due,  and  the  giving  of 
a  new  note  do  not  preclude  the  defense  of  usury  existing  in 
the  original  transaction.  So  long  as  any  part  of  the  orig- 
inal debt  remains  unpaid  the  defendant  may  insist  upon  de- 
ducting the  usury,  and  only  the  balance  remaining,  after  the 
application  on  the  principal  of  all  payments,  whether  on 
principal  or  interest,  can  be  recovered." 

14 — Crawford  v.  Nimmons,  180  111.  16 — Jackson  v.  May,  28  111.   App. 

143;   Bay   v.  Lobdell,   213   HI.   389;  305. 

Siegel  V.  Borland,  191  HI.  107.  17— Cobe  v.  Guyer,  237  HI.  568. 

15— Cobe  V.  Guyer,  237  111.  568. 
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§  2077.  Heir  Estopped  to  Plead  Usury  if  Ancestor  was 
Estopped — ^An  heir,  so  far  as  he  succeeds  to  the  title  of  the 
deceased  owner,  obtains  no  greater  interest  in  the  premises 
than  had  his  deceased  ancestor,  and  if  the  deceased  was 
estopped  from  questioning  the  validity  of  the  mortgage,  the 
heir  is  likewise  estopped  from  so  doing." 

§2078.  AflSrmance  by  Mortgagor  of  Amount  and  Validity 
of  Mortgage— In  considering  the  question  as  to  what  shall 
be  considered  as  an  affirmance  by  the  mortgagor  as  to  the 
amount  and  validity  of  the  mortgage  debt,  it  is,  perhaps, 
not  easy  to  reconcile  all  the  expressions  used  in  the  diflFer- 
ent  opinions.  It  has  sometimes  been  said,  in  substance, 
that  if  the  mortgagor  sells  the  land  subject,  in  express 
terms,  to  a  previous  mortgage,  the  purchaser  cannot  ques- 
tion its  validity ;  but  when  these  cases  are  examined  it  will 
be  found  that  additional  facts  have  been  required  to  pre- 
vent the  grantee  from  making  the  defense.  In  all  cases 
where  it  has  been  held  that  a  grantee  cannot  question  the 
mortgage  he  has  purchased  the  property  on  the  basis  of  a 
clear  title,  at  an  agreed  price,  and  assumed  to  pay  the  mort- 
gage debt  as  a  part  of  the  consideration,  or  the  amount  of 
such  debt  has  been  deducted  from  the  purchase  price  of  the 
land  on  the  basis  of  such  clear  and  perfect  title.  In  such 
cases  the  grantee  has  paid  to  the  grantor  that  part  of  the 
purchase  price  representing  the  estimated  value  of  the 
equity  of  redemption  and  has  reserved  the  amount  of  the 
incumbrance,  which  he  has  agreed  to  apply  in  satisfaction 
of  it,  or  which  he  has  held  to  protect  himself  from  the  in- 
cumbrance by  exercising  his  option  to  pay  it  and  save  the 
property,  or  let  it  go  under  the  incumbrance. 

The  incumbrance  forming  a  part  of  the  consideration  for 
the  purchase  of  the  property,  it  would  be  permitting  a  fraud 
to  allow  the  grantee  to  plead  usury.  If  the  mortgagor 
choses  to  affirm  his  contract  and  set  apart,  out  of  the  pur- 
chase price  for  the  complete  title,  an  amount  sufficient  to 

18— Lang  v.  Dietz,  191  111.  161. 
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pay  it,  whether  from  an  express  agreement  from  the  grantee 
to  make  such  payment  or  with  an  option  either  to  pay  or 
suffer  a  foreclosure,  the  grantee  cannot  question  the  amount. 
If  the  usury  has  become  a  part  of  the  consideration  in  tl^e 
agreement  between  the  mortgagor  and  his  grantee,  it  is 
an  affirmance  of  the  debt  by  the  mortgagor,  and  when  the 
grantee  contracts  with  a  view  to  the  payment  of  the  incum- 
brance, equity  demands  that  he  should  pay  it  or  lose  the 
property.     . 

But  the  mere  fact  that  a  deed  is  made  subject  to  a  mort- 
gage does  not  prevent  the  grantee  from  raising  the  question 
of  usury  in  the  mortgage  as  a  defense  in  a  foreclosure." 

§  2079.  Illegality  or  Failure  of  Consideration— Where  the 
consideration  for  a  note  secured  by  a  mortgage  or  an  un- 
identified part  thereof,  arises  out  of  an  illegal  agreement 
to  combine  to  advance  and  control  the  price  of  manufac- 
tured commodities,  the  courts  will  deny  a  foreclosure  of 
such  a  mortgage.  Under  such  circumstances  the  courts  will 
leave  the  parties  in  the  condition  in  which  they  have  placed 
themselves.*^ 

Where  a  party  executes  notes  and  a  mortgage  to  secure 
the  same,  and  delivers  them  to  an  agent  to  be  disposed  of 
for  the  purpose  of  raising  money  to  be  used  in  a  particular 
enterprise,  and  the  agent  does  dispose  of  the  securities,  but 
uses  the  money  derived  therefrom  for  a  purpose  not  con- 
templated by  the  maker,  on  a  bill  to  foreclose  the  mortgage 
filed  by  the  purchaser  of  the  securities,  it  cannot  be  urged 
that  there  was  no  consideration  for  the  notes ;  as  the  agent 
acted  within  his  authority  in  disposing  of  the  notes,  the 
principal  is  bound  by  the  acts  -of  his  agent ;  the  purchaser 
of  the  notes  and  mortgage  is  in  no  manner  responsible  for 
the  acts  of  the  agent  in  the  use  he  makes  of  the  money  de- 
rived from  the  sale  of  the  security."^ 

« 

19 — Crawford  v.  Nimmons,  180  111.  20 — Evans  v.  American  Strawboard 

143;    Eay   v.   Lobdell,   213    111.   389;       Co.,  114  111.  App.  450. 
Siegel  V.  Borland,  191  111.  107.  21— Mclntyre  v.  Yates,  104  HL  491. 
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§  2080.  Statute  of  Lunitations  as  a  Defense  to  Foredosnre 
of  Mortga^fe— Statute — This  would  seem  to  be  a  proper 
place  to  introduce  the  Statute  of  Limitations  as  a  defense 
tp  a  foreclosure  of  a  mortgage.  The  statute  is  as  follows : 
*'No  person  shall  commence  an  action  or  make  a  sale  to 
foreclose  any  mortgage  or  deed  of  trust  in  the  nature  of  a 
mortgage,  unless  within  ten  years  after  the  right  of  action 
or  right  to  make  such  sale  accrues.  * '  •■ 

This  section  must  be  read  in  connection  with  section  16 
of  the  same  chapter  which  is  as  follows :  **  Actions  on  bonds, 
promissory  notes,  bills  of  exchange,  written  leases,  written 
contracts,  or  other  evidence  of  indebtedness  in  writing, 
shall  be  commenced  within  ten  years  next  after  the  cause  of 
action  accrued ;  but  if  any  payment  or  new  promise  to  pay 
shall  have  been  made,  in  writing,  on  any  bond,  note,  bill, 
lease,  contract,  or  other  written  evidence  of  indebtedness, 
within  or  after  the  said  period  of  ten  years,  then  an  action 
may  be  commenced  thereon  at  any  time  within  ten  years 
after  the  time  of  such  payment  or  promise  to  pay.**  •• 

It  must  also  be  read  in  connection  with  section  18  of  the 
same  chapter,  which  is  as  follows:  '*If,  when  a  cause  of 
action  accrues  against  a  person,  he  is  out  of  the  state,  the 
action  may  be  commenced  within  the  times  herein  limited, 
after  his  coming  into  or  returning  to  the  state ;  and  if,  after 
the  cause  of  action  accrues  he  departs  from  and  resides 
out  of  the  state,  the  time  of  his  absence  is  no  part  of  the 
time  limited  for  the  commencement  of  the  action.  But  the 
foregoing  provisions  of  this  section  shall  not  apply  to  any 
case  when,  at  the  time  the  cause  of  action  accrued  or  shall 
accrue,  neither  the  party  against  nor  in  favor  of  whom  the 
same  accrued  or  shall  accrue,  were  or  are  residents  of  this 
state."** 

§2081.  Matters  Barred  at  Law  Barred  in  Equity— If 
there  be  a  legal  and  an  equitable  remedy  provided  in  re- 

22— Sec.  11,  Ch.  83,  R.  S.  24— Sec.  18,  Ch.  83,  R.  8. 

23— Sec.  16,  Ch.  83,  R.  8. 
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spect  to  the  same  subject  matter  or  as  to  matters  joined  to- 
gether, the  equitable  remedy  is  under  the  control  of  the 
same  statutory  bar  as  the  legal  remedy.  So,  if  an  action  at 
law  on  a  promissory  note  is  barred  by  the  statute,  a  bill  to 
foreclose  a  mortgage  given  to  secure  the  note  will  also  be 
barred,** 

The  Statute  of  Limitations  will  not  run  against  a  mort- 
gage securing  the  payment  of  a  note  until  the  lapse  of  ten 
years  after  the  note  becomes  due.  In  like  manner,  where 
the  time  of  payment  is  extended,  the  statute  will  not  run 
against  the  mortgage  until  it  runs  against  the  note.  While 
there  may  be  decisions  in  other  states  which  take  a  differ- 
ent view  of  st«[tutes  somewhat  similar  to  our  own,  still  the 
court  is  satisfied  with  the  construction  to  our  statute  and  the 
court  is  not  inclined  to  depart  from  such  construction.  The 
extension  of  the  time  of  payment  of  the  note  extended  the 
time  within  which  the  deed  of  trust  or  mortgage  could  be 
foreclosed.** 

§  2082.  Payment  cm  Obligation  Tolls  Statute  of  Liinita- 
tiohs — ^The  payment  of  interest  on  a  promissory  note  stops 
the  running  of  the  Statute  of  Limitations.  And  a  suit  to 
foreclose  a  mortgage  may  be  begun  at  any  time  within  ten 
years  after  the  last  payment  of  interest  on  the  note  secured 
by  the  mortgage.*^ 

Payments  made  on  an  overdue  note  secured  by  a  mort- 
gage, by  the  grantee  of  the  mortgagor  owning  a  life  estate 
and  the  reversionary  interest  in  the  premises,  operate  to 
arrest  the  running  of  the  Statute  of  Limitations,  both  as  to 
the  life  estate  and  the  reversionary  estate,  even  though  the 
latter  is  subject  to  be  divested  upon  the  happening  of  a  con- 
tingency, provided  at  the  time  the  payments  are  made  the 
contingency  has  not  happened.** 

25— Harding   v.    Durand,  138    HI.  27— Stein  v.  Kaun,  244  lU.  32. 

615.  28— Pinkney    v.    Weaver,    216    111. 
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548;  Murray  v.  Emery,  187  111.  408. 


1722  The  Law  of  Real  Pbopbbty — ^Iliinois 

§  2083.  Afflnnative  Intention  to  Hake  Payment  on  Par- 
ticular Debt,  Essential — ^In  order  to  make  a  payment  by  a 
debtor  to  a  creditor  eflfectnal  as  a  payment  on  a  particular 
debt,  tbere  must  be  an  actual  affirmative  intention  on  the 
part  of  the  debtor  to  make  a  payment  on  the  particular 
debt,  before  the  court  can  infer  a  promise  on  the  part  of 
the  debtor  to  pay  the  particular  debt.  It  is  a  general  rule, 
no  doubt,  that  where  a  debtor  makes  a  pajnnent  without 
designating  to  which  of  several  claims  it  shall  apply,  the 
creditor  may  apply  it  to  which  one  he  pleases ;  but  this  will 
not  authorize  the  creditor  to  so  apply  it  as  to  bind  the 
debtor  by  an  implied  new  promise,  without  the  actual  in- 
tention of  the  debtor  to  make  such  a  promise.  This  is  a 
matter  in  which  the  debtor  must  have  an  affirmative  inten- 
tion before  he  can  be  bound.  His  volition  is  indispensable 
in  order  to  bind  him.  If  he  has  no  intention  one  way  or  the 
other,  even  then  he  could  not  be  held  to  have  made  a  new 
promise,  for  to  do  that  he  must  have  an  affirmative  inten- 
tion."* 

§  2084.  Adnussion  that  Debt  is  Still  Dne  and  Unpaid 
Essential — ^In  order  to  take  a  case  out  of  the  statute  of 
Limitations  there  must  be  a  promise  to  pay  the  debt,  and 
such  promise  may  be  implied  from  an  unqualified  admis- 
sion that  the  debt  is  due  and  unpaid,  nothing  being  said  or 
done  at  the  time  rebutting  the  presumption  of  a  promise 
to  pay.  It  is  not  sufficient  that  the  debtor  admits  the  ac- 
count to  be  correct,  or  that  he  had  received  the  goods  or  the 
money,  or  had  executed  the  note  sued  upon,  but  he  must  go 
further,  and  admit  that  the  debt  is  still  due  and  has  never 
been  paid.  The  bare  admission  of  the  correctness  of  the 
account  or  genuineness  of  the  note  sued  upon  is  no  more 
a  satisfactory  answer  to  the  statute  than  would  be  the  tes- 
timony of  a  witness  proving  the  same  facts.'^ 

§2085.  Effect  of  Payment  by  Joint  MaJcer  of  Note- 
While  a  partial  payment  by  one  joint  debtor  without  the 

29 — Eallenbach   v.   Dickinson,    100  30 — Eallenbach   y.    DickinBon,    100 

HI.  427.  Til  427. 
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knofwledge'or  consent  of  the  other  or  his  subsequent  ratifi- 
cation thereof  will  not  bind  the  other  joint  debtor  so  as  to 
authorize  the  inference  of  a  new  promise. on  his  part  and 
will  toll  the  Statute  of  Limitations,  a  mortgage  given  to 
secure  a  joint  and  several  note  will  operate  to  continue  a 
lien,  on  the  mortgaged  premises  so  long  as  payment  of  the 
note  may  be  enforced  against  either  joint  debtor  and  until 
the  debt  is  extinguished.  It  may  be  true  that  if  the  Statute 
of  Limitations  has  run  against  the  principal  maker  of  the 
notfe,  no  personal  judgment  against  him  could  be  rendered, 
but  this  would  not  bar  the  right  of  the  holder  of  the  note 
to  proceed  in  rem  to  foreclose  his  mortgage  against  the 
property  involved.  And  where  the  principal  maker  of  the 
note  is  the  owner  of  the  property  mortgaged,  makes  pay- 
ments on  a  joint  and  several  note,  so  as  not  to  toll  the  Stat- 
utes of  Limitation  as  to  him,  a  foreclosure  of  the  mortgage 
may  be  enforced  against  his  heirs.*^ 

While  it  is  very  plain  that  the  payment  by  one  maker  of 
a  joint  note  is  a  payment  for  all  so  far  as  relates  to  the 
satisfaction  of  the  debt,  that  fact  neither  shows,  nor  has 
it  a  tendency  to  show,  a  new  promise  or  acknowledgment 
by  the  other  joint  debtors.  Payment  is  nothing  more  than 
an  admission  that  the  debt  is  due,  and  like  any  other  admis- 
sion it  can  only  affect  the  party  who  makes  it,  unless  he  is 
authorized  to  speak  for  the  others  as  well  as  for  himself.  A. 
joint  debtor  has  no  such  authority.  It  can  not  be  justly  in- 
f erred  from  the  relation  he  sustains  to  the  other  joint  debt- 
ors, and  although  he  may  conclude  himself  by  an  admission 
he  cannot  conclude  them.  So  it  is  held  that  in  case  of  joint 
debtors  a  partial  payment  by  one,  without  the  knowledge 
or  assent  or  subsequent  ratification  of  the  others,  will  not 
operate  to  bind  the  others  so  as  to  authorize  the  inference 
of  a  new  promise  on  their  part,  and  therefore  will  not  affect 
the  defense  of  the  Statute  of  Limitations  as  to  them.** 

31— RitsmuUer   v.   Neuer,    130    111.  32— KaUenbach   v.    Dickinson,    100 
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It  is  recognized  law  that  one  maker  of  a  promissory  note 
cannot,  by  making  payments  thereon  or  by  any  other  act, 
stop  the  running  of  the  Statute  of  Limitations  against  an- 
other joint  maker,  unless  it  appeared  that  the  party  mak- 
ing the  payment  was  the  agent  of  such  other  joint  maker 
for  the  purpose  of  making  the  payment.  But  where  the 
joint  maker  of  a  note,  or  the  representative  of  a  deceased 
joint  maker,  has  unquestioned  authority  from  his  co-maker 
or  decedent  to  make  payment  on  an  indebtedness,  his  acts 
therein  will  bind  those  whom  he  represents  to  the  extent 
of  creating  a  new  promise  and  binding  on  the  indebtedness, 
otherwise  barred  by  the  Statute  of  Limitations.** 

§  2086.  Proof  that  Paymenta  Were  in  Fact  Made  Essen- 
tial— The  endorsement  of  the  payments  of  interest  on  a  note 
made  by  the  holder  thereof  will  not  of  themselves  be  evi- 
dence of  a  new  promise.  It  will  devolve  upon  the  holder  of 
the  note  to  show  that  such  payments  were  in  fact  made  by 
the  payor  or  by  some  one  authorized  by  him.»* 

Where  by  the  state  of  the  pleadings  the  plaintiff  admits 
that  the  action  is  barred  unless  saved  by  reason  of  the  pay- 
ment on  the  note  made  by  the  maker,  the  burden  of  pro- 
ducing a  preponderance  of  the  evidence  as  to  the  alleged 
payment  is  upon  the  plaintiff  and  not  upon  the  defend- 
ant.w 

§  2087.  Written  Promise  to  Pay  Indebtedness,  When  Ap- 
plicable—In order  to  remove  the  bar  of  the  statute  of  lim- 
itations in  regard  to  a  debt,  there  must  be  a  new  promise 
to  pay  the  debt.  And  this  new  promise  must  be  either  im- 
plied or  expressed.  By  section  16  of  the  Limitation  Act  it 
is  provided  that  if  the  evidence  of  the  debt  be  an  instru- 
ment in  writing,  then  any  payment  thereon,  or  any  promise 
in  writing  to  pay  the  same,  shall  have  the  effect  of  extending 
the  time  in  which  an  action  can  be  brought  on  the  indebted- 

33 — ^Waughop  v.  Bartlett,  165  HI.  35 — Simmons    v.    Nelson,    48    UL 
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ness  thereafter  to  the  full  period  mentioned  in  the  statute. 
The  language  of  the  statute  in  this  regard  is:  '*But  if  any 
payment  or  new  promise  to  pay  shall  be  made,  in  writing. '  * 
It  was  contended  that  the  expression  *4n  writing'^  qualified 
the  ** payment"  as  well  as  the  ** promise."     But  it  was 

ft 

held  that  the  term  ^4n  writing"  did  not  apply  to  the  pay- 
ment so  far  as  to  require  the  evidence  of  it  to  be  preserved, 
and  that  the  words  *4n  writing"  have  reference  alone  to 
the  specified  ^*new  promise  to  pay."  So  it  was  held  to  be 
reversible  error  for  the  trial  court  to  sustain  a  demurrer 
to  a  replication  averring  payment  on  the  note  suflScient  to 
revive  it  where  the  allegation  in  the  replication  in  regard 
to  the  payment  the  further  allegation  that  the  evidence  of 
such  payment  was  preserved  in  writing  was  omitted.  This 
question  is  considered  fully  and  at  large  in  the  case  cited.'® 

Where  the  relation  of  the  party  making  the  payment  is 
of  a  dual  character  to  the  note,  such  as  surety  for  the  prin- 
cipal debtor,  and  as  executor  and  trustee  under  the  will  of 
the  maker,  and  as  such  it  is  his  duty  to  pay  the  interest 
accruing  on  the  note,  his  payment  of  such  interest  will  be 
referred  to  his  duties  as  such  trustee,  and  will  prevent  the 
running  of  the  Statute  of  Limitations,  as  provided  therein.*'' 

Where  the  complainant  in  a  foreclosure  proceeding  fails 
to  prove  that  the  owner  of  the  mortgaged  land  was  a  party 
to  the  payment  on  the  note,  so  as  to  stop  the  running  of  the 
Statute  of  Limitations,  or  consented  thereto  or  had  knowl- 
edge thereof,  the  endorsement  of  such  payment  on  the  note 
is  insufficient  to  show  that  the  debt  had  been  kept  alive  with 
his  knowledge  and  consent  and  he  is  discharged  from  the 
debt. 

In  the  case  of  Holroyd  v.  Millard,  142  111.  App.  392,  there 
is  quite  an  extended  review  of  the  authorities  in  regard  to 
what  payments  on  the  note  will  keep  the  indebtedness 
alive  and  what  will  not.    It  would  be  well  for  the  reader 

36 — ^Bowles  v.  Keator,  47  111.  App.  37— Waughop  v.  Bartlett,   165  HI. 
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to  study  this  case.  The  opinion  is  by  Mr.  Justice  Dibell,  a 
very  careful  and  painstaking  jurist." 

§  2088.  MaJser  of  Obligation  Absent  from  the  State— In  a 
foreclosure  by  the  mortgagee  against  the  grantees  of  the 
mortgagor,  although  the  mortgagor  is  not  made  a  party 
to  the  suit,  the  time  the  mortgagor  is  absent  from  the  state 
after  the  right  of  action  has  accrued  on  the  mortgage  debt 
cannot  be  reckoned  as  part  of  the  time  limited  for  the  com- 
mencement of  the  foreclosure  suit  against  his  grantees.  So 
long  as  the  mortgage  indebtedness  exists  as  a  binding  ob- 
ligation  against  the  mortgagor,  the  mortgage  may  be  fore- 
closed against  his  grantees.** 

§  2089.  Statute  of  Frauds  or  Limitation  to  be  Pleaded  as 
a  Defense — It  is  a  familiar  principle  in  equity,  that  a  de- 
fendant cannot  avail  himself  of  the  benefits  of  the  Statute 
of  Frauds  or  of  Limitations,  unless  he  specially  relies 
thereon  by  answer,  plea  or  demurrer.  If  he  fails  thus  to 
claim  the  protection  of  the  statutes,  he  is  understood  as 
waiving  them.  He  must  give  the  complainant  an  opportu- 
nity by  averments  and  proof  that  the  case  is  not  within  the 
statutes.  If  this  is  done  the  complainant  may  amend  his 
bill,  by  asserting  allegations  accounting  for  the  delay  or 
explaining  the  supposed  fraud,  and  thereby  lay  the  foun- 
dation for  the  introduction  of  proof  to  sustain  the  case 
against  the  objection.** 

§  2090.  Persons  Who  May  Interpose  Statute  of  Limita- 
tions as  a  Defense  to  Foreclosure — ^While  the  relation  of 
mortgagor  and  mortgagee  exists,  neither  party  in  posses- 
sion can  take  advantage  of  the  Statute  of  Limitations,  un- 
der the  provisions  of  the  statute  in  regard  to  possession 
under  claim  and  color  of  title  and  the  pajnnent  of  taxes  for 
seven  successive  years  as  a  defense  against  the  other.  The 
statute  can  only  commence  to  run  after  that  relation  has 

38— Holroyd    v.    Millard,    142    HL  40— School  Trustees  v.  Wright,  12 
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terminated^  if  it  once  existed  in  some  way  known  to  the 
law." 

Daring  the  continuance  of  that  relation,  neither  party  in 
possession  of  the  property  can  interpose  the  statute  as  a 
defense  against  the  other.** 

One  who  purchases  land  covered  by  a  mortgage  acquires 
such  a  privity  or  relation  to  the  mortgagor  as  to  enable  him 
to  plead  the  Statute  of  Limitations  against  the  mortgagee, 
as  far  as  recourse  to  the  land  itself  is  concerned.  And  it 
makes  no  difference  whether  the  mortgagor  pleads  or  omits 
to  plead  it.** 

By  section  19  of  the  Limitation  Act  where  a  caues  of  ac- 
tion survives  and  is  not  barred  by  the  death  of  the  debtor, 
the  creditor  is  allowed  one  year  after  the  letters  of  admin- 
istration are  issued  in  which  to  bring  his  suit.  So  where  a 
bill  of  foreclosure  was  filed  within  one  year  after  the  issu- 
ing of  letters  of  administration  it  was  held  the  Statute  of 
Limitation  could  not  be  pleaded  as  a  defense.** 

Although  the  grantee  may  have  been  in  possession  of  the 
property  under  claim  and  color  of  title,  acquired  in  good 
faith  and  paid  all  taxes  thereon  for  seven  successive  years, 
still  he  is  not  protected  in  his  title  as  against  the  foreclosure 
of  a  mortgage  which  was  duly  recorded  prior  to  his  convey- 
ance, so  long  as  the  Statute  of  Limitations  has  not  run 
against  the  mortgage.  The  grantee  of  the  mortgagor  only 
succeeds  to  the  rights  of  the  mortgagor  in  the  estate  and 
takes  the  land  subject  to  the  mortgage.  So,  if  a  mortgage 
may  be  enforced  against  the  mortgagor,  it  may  also  be  en- 
forced against  his  grantee.** 

But  where  there  is  an  attempt,  unconnected  with  fraud, 
to  foreclose  a  mortgage,  and  a  decree  is  rendered  and  a  sale 
had,  although  the  decree  may  be  erroneous,  or  even  void, 
still  it  shows  an  unmistakable  intention  to  change  the  relar 

41--NorriB  ▼.  He,  162  HL  190.  44— Roberts  v.  Tunnell,  165  HI  631. 

42 — ^Bockwell  ▼.  Servant,  63  HI.  424.  45— Medley  t.  Elliott,  62  m.  532; 

43— Blakeslee    v.    Holt,    116    BL  Brown  y.  Devine,  61  HL  260. 
App.  88. 
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tions  of  the  parties  from  mortgagee  and  mortgagor  to  that 
of  a  claim  of  separate  and  independent  rights ;  that  a  deed 
under  a  foreclosure  and  sale  constitutes  color  of  title,  and 
the  relation  of  the  parties,  from  that  time  forward,  are 
hostile,  that  their  fiduciary  relation  has  been  terminated, 
and  they  henceforth  act  as  strangers  in  reference  to  the 
mortgaged  property,  and  that  a  deed  executed  in  the  fore- 
closure proceedings  of  a  senior  mortgage,  and  the  posses- 
sion of  the  premises,  and  the  payment  of  the  taxes  for  seven 
successive  years  constitutes  a  bar  to  the  foreclosure  pro- 
ceedings of  a  junior  mortgage,  although  the  holder  thereof 
was  not  made  a  party  to  the  foreclosure  of  the  senior  mort- 
gage.** 

§  2091.  Set-offs  and  Connterdaims  Allowed  in  Equity- 
While  it  is  undoubtedly  true  that  equity  had  original  juris- 
diction in  matters  of  equitable  set-off  before  the  enactment 
of  the  statute  authorizing  set-off  at  law,  still,  as  a  general 
rule,  equity  follows  the  law,  and  will  not  allow  a  set-off 
where  it  would  not  be  allowed  at  law  unless  there  be  shown 
some  special  equity,  such  as  the  insolvency  of  the  party 
owning  the  cross-demand,  or  some  other  ground  for  the  ex- 
ercise of  equitable  jurisdiction.  The  mere  existence  of  a 
cross-demand  is  not  sufficient.  Where,  however,  there  has 
been  a  mutual  credit  given  by  each  upon  the  footing  of  the 
debt  by  the  other,  so  that  a  just  presumption  arises  that  the 
one  is  understood  by  the  parties  to  go  in  liquidation  or  set- 
off to  the  other,  a  set-off  will  be  allowed  in  equity.  In  the 
case  of  insolvency  the  cross-demand  would  probably  be  lost, 
if  the  set-off  were  not  allowed  against  the  demands  of  the 
insolvent.*'' 

A  mortgagor  is  entitled  to  a  reduction  of  the  amount  of 
his  note  to  the  extent  he  can  establish  counter  claims,  and 
this  is  true  whether  it  be  regarded  as  a  set-off  or  a  pay- 
ment pro  tanto  of  the  debt.  Equity  has  original  jurisdic- 
tion in  matters  of  equitable  set-off,  independent  of  the  stat- 

46— Mason  v.  Ajers,  73  ni.  121.  47— Smith  v.  Billings,  170  lU.  543. 
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ute  authorizing  set-offs  in  actions  at  law.  The  fact  that  the 
suit  is  brought  by  an  administrator  does  not  change  the 
rule.  The  rights  of  the  other  creditors  are  not  prejudiced 
by  the  application  of  this  rule,  since  the  portion  of  the 
debt  which  was  paid  or  extinguished  in  the  lifetime  of  the 
deceased  cannot,  in  any  just  sense,  be  regarded  as  an  asset 
of  the  estate.** 

§2092.  Parties  Becoming  Interested  in  Property  Pen- 
dente Lite — ^Where  a  party  becomes  interested  in  the  sub- 
ject matter  of  the  litigation  pendente  lite,  it  is  not  neces- 
sary that  the  proceedings  should  be  stayed  until  he  can  be 
made  a  party  by  name  and  served  with  summons  to  come 
into  court.  So  a  party  purchasing  an  equity  of  redemption 
after  a  foreclosure  of  a  mortgage  and  a  sale  thereunder  is 
not  entitled  to  notice  of  proceedings  taken  therein.  This 
doctrine  has  been  so  frequently  declared  that  the  citation  of 
authorities  is  a  work  of  supererogation.** 

§  2093.  Lis  Pendens  Defined— A  pending  suit.  The  doc- 
trine of  lis  pendens  is  peculiarly  applicable  to  foreclosure 
proceedings.  It  is  the  doctrine  which  holds  that  the  sub- 
ject matter  of  a  suit  is  under  the  control  and  subject  to  the 
order  of  the  court  in  which  the  suit  is  pending,  so  as  finally 
to  be  subject  to  its  decree  and  bound  thereby ;  and  the  de- 
cision of  the  court  will  be  binding  not  only  upon  the  actual 
parties  to  the  suit  but  also  upon  all  those  who  become  inter- 
ested in  the  premises  under  the  parties  by  conveyance  or 
otherwise,  pending  the  period  of  litigation.  If  these  were 
not  the  rule  the  parties  might,  by  transferring  their  interest 
during  the  pendency  of  the  suit,  defeat  its  whole  purpose 
and  make  the  litigation  endless.'* 

§2094.  Commencement  of  Lis  Pendens — Lis  pendens 
commences,  in  chancery  cases,  with  the  service  of  the  sum- 
mons or  subpoena  upon  the  defendant,  after  the  filing  of 
the  bill." 

48— Printy  v.  CahiU,  235  lU.  534.  50— Norris    v.    He,    152    HL    190; 

49 — Equitable  Trust  Co.  t.  Wilson,  Christie  v.  Bums,  83  HI  App.  514. 
200  lU.  23.  51— Norris  ▼.  He,  152  lU.  190. 
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§  2095.  EssentialB  to  LU  PendeiiB— Three  facts  are  nec- 
essary to  the  existence  of  a  valid  lis  pendens;  first,  the 
property  involved  must  be  of  such  a  character  as  to  be  sub- 
ject to  the  rule;  second,  the  court  must  have  jurisdiction 
of  the  parties  and  the  res,  or  property  involved ;  third,  the 
res,  or  property  involved,  must  be  sufficiently  described  in 
the  pleadings.  And  in  regard  to  the  description  of  the 
property,  the  legal  maxim  is  that  is  certain  which  can  be 
made  certain,  applies  to  the  creation  of  lis  pendens*^ 

§2096.  Amendment  to  Bill  as  Affecting  Lia  Pendens— 
Where  a  bill  is  so  defective  in  the  description  of  the  prop- 
erty involved,  or  in  the  language  of  its  prayer,  as  to  create 
lis  pendens,  and  the  defect  is  subsequently  corrected  by 
amendmept  in  these  particulars,  the  lis  pendens  will  com- 
mence at  the  time  of  filing  the  amendment,  where  the  de- 
fendant has  been  served  with  process.  But  an  amendment 
which  amounts  to  the  mere  pleading  of  matters  of  evidence, 
and  which  does  not  change  the  essential  character  of  the 
case  made  by  the  bill,  will  not  prevent  the  lis  pendens  from 
relating  back  to  the  original  bill  or  the  last  substantial 
amendment,  and  subject  the  interest  acquired  thereafter  to 
the  operation  of  the  decree  of  foreclosure.** 

§  2097.  Continuous  Prosecution  of  the  Suit  as  Affecting 
Lis  Pendens — ^It  has  been  said  that  in  order  not  to  suspend 
a  lis  pendens  there  must  be  a  full  and  continuous  prosecu- 
tion of  the  suit.  But  the  rule  in  reference  to  a  continuous 
prosecution  simply  requires  that  there  shall  be  no  such 
neglect  in  the  prosecution  as  cannot  be  explained  and  ap- 
pears to  be  inexcusable.  Mere  lapse  of  time  does  not  indi- 
cate such  neglect.  If  the  case  finally  goes  to  a  decree  or 
judgment,  it  will  be  presumed,  in  the  absence  of  any  show- 
ing that  there  has  been  a  negligent  intermission  of  the 
prosecution,  that  there  has  been  a  binding  lis  pendens,  and 
that  the  interveners  pendente  lite  are  bound  by  the  decree 
or  judgment.    As  a  general  rule  there  will  be  no  estoppel 

52— Norns  y.  He,  152  lU.   190.  53— Norrb  t.  He,  152  ISL  190. 
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against  the  right  to  enforce  a  lis  pendens  unless  the  com- 
plainant in  the  suit  has  been  so  negligent  in  its  prosecu- 
tion as  to  induce  the  belief  that  the  prosecution  has  been 
abandoned.** 

§  2098.  Priority  of  Liens  Against  thB  Mortgaged  Prop- 
erty Determined^On  the  foreclosure  of  a  mortgage  the 
complainant  has  the  right  to  have  the  priority  of  the  liens 
against  the  property  determined  and  a  decree  entered  for 
their  payment  in  their  order  of  priority  as  a  necessary 
incident  to  the  rights  of  the  mortgage,  and  without  a  cross- 
bill by  the  lien  holders.** 

While  a  purchaser  of  a  note  before  maturity,  without  no- 
tice of  any  defense  thereto,  will  be  protected  against  all 
defenses  against  the  note,  still,  if  it  is  secured  by  a  mort- 
gage or  other  securities,  the  assignment  will  not  cut  off 
prior  equities  against  the  mortgage  or  collateral  fund, 
though  such  equities  are  secret  and  latent.  So  where  the 
holder  of  several  notes  secured  by  a  mortgage,  maturing  at 
different  times,  transfers  the  notes  last  maturing  under  an 
agreement  with  the  assignee  that  he  should  hold  a  pre- 
ferred lien  upon  the  mortgaged  premises  for  the  security 
of  the  notes  so  assigned,  as  against  the  notes  first  matur- 
ing, which  are  retained  by  the  mortgagee,  a  subsequent  pur- 
chaser of  the  notes  first  maturing  will  be  chargeable  with 
notice  of  such  agreement,  and  will  hold  the  notes  so  pur- 
chased by  him  subject  to  the  prior  equity  of  the  purchaser 
of  the  notes  last  maturing,  to  have  his  notes  satisfied  first 
out  of  the  mortgaged  premises.  And  this  is  especially  the 
case  where  the  subsequent  purchaser  of  the  notes  first  ma- 
turing obtains  a  mere  equitable  title  to  them.  He  would 
then  be  bound  to  know  that  they  were  subject  to  all  equities 
existing  as  to  the  fund  relied  upon  for  their  payment  at 
the  time  of  such  purchase.    A  person  dealing  with  equita- 

54— Norrifl  y.  He,  162  SL  190. 
65— DiUnuin  ▼.  WiU  Go.  Nat.  Bank, 
138  m.  282. 
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ble  claims  to  paper  and  equitable  securities  for  its  pay- 
menty  should  inquire  of  the  maker,  and  in  case  there  are 
several  notes  thus  secured,  only  a  portion  of  them  is  offered 
to  be  transferred,  he  should  inquire  of  the  payee  whether 
the  others  have  been  sold  with  a  preferred  lien  on  the  se- 
curity.** 

There  are  a  number  of  cases,  however,  which  hold,  as  be- 
tween two  equitable  mortgages,  negligence  is  sufficient  to 
postpone  the  one  which  is  prior  in  time  to  the  equity  of  the 
other.  A  court  of  equity  will  not  prefer  the  one  to  the 
other  on  the  mere  ground  of  priority  of  time,  until  it  finds, 
upon  an  examination  of  their  relative  merits,  that  there  is 
no  other  sufficient  ground  of  preference  between  them,  or 
that  their  equities  are  in  all  other  respects  equal.  It  is  only 
where  the  equities  are  equal  that  he  whose  equity  is  first 
obtains  the  better  right." 

§  2099.  Rights  of  Senior  and  Junior  Mortgagees^Upon 
the  foreclosure  of  a  senior  mortgage  the  estate  or  equity  of 
redemption  theretofore  existing  in  the  mortgagor  is  extin- 
guished, and  nothing  will  remain  upon  which  a  junior  mort- 
gage can  attach,  or  which  can  be  sold  on  its  foreclosure. 
The  remedy  of  the  junior  mortgagee  is  to  redeem  from  such 
sale  in  pursuance  with  the  statute  in  such  case.  By  a  fore- 
closure of  a  prior  mortgage,  and  a  sale  and  conveyance 
thereunder,  the  legal  title  of  the  mortgaged  premises  will 
be  vested  in  the  grantee  in  the  master  ^s  deed,  leaving  noth- 
ing in  the  mortgagor  or  the  junior  mortgagee  but  the  right 
to  redeem  in  equity,  where  equitable  grounds  for  redemp- 
tion exist,  and  upon  such  redemption  by  the  junior  mort- 
gagee he  may  foreclose  his  mortgage,  and  have  the  land 
sold  in  satisfaction  of  his  debt,  and  the  sum  advanced  to  re- 
deem from  the  prior  sale. 

The  right  of  a  junior  mortgagee  is  not  cut  off  by  a  fore- 
closure of  a  senior  mortgage  to  which  he  was  not  a  party. 

56— Walker  v.  Dement,  42  IlL  272 ;  57— -Bohde  t.  Bohn,  232  HL  180. 

JaekBon  v.  Grosser,  218  HI.  494. 
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But  after  such  a  foreclosure  has  proceeded  to  a  deed,  a 
junior  mortgagee  cannot  maintain  a  bill  to  foreclose  his 
mortgage  without  seeking  to  redeem  from  the  former  mort* 
gage  sale.  A  junior  mortgage,  however,  may  foreclose 
upon  an  equity  of  redemption,  subject  to  the  lien; of  the 
prior  mortgage,  where  the  latter  has  not  been  foreclosed, 
and  a  title  made  thereunder.** 

§  2100.  Subrogation  a  Principle  of  Equitj-^Subrpgation 
is  a  principle  of  equity  jurisprudence,  and  is  generally  con- 
fined to  the  relation  of  principal  and  surety  and  grantors^ 
or  to  a  case  where  a  person  is  compelled  to  remove  a  su- 
perior title  to  that  held  by  him  in  order  to  protect  his  own, 
and  also  to  cases  of  insurers.  The  general  principle  of  subr 
rogation  is  confined  and  limited  to  these  classes  of  cases. 
While  these  general  heads  include  the  doctrine  and  prin- 
ciples of  subrogation,  that  doctrine  has  been  steadily  ex- 
panding and  growing  in  importance  and  extent  in  its  ap- 
plication to  various  subjects  and  classes  of  persons.  This 
equitable  principle  is  enforced  solely  for  the  accomplish- 
ment of  substantial  justice,  where  one  has  an  equity  to  in- 
voke which  cannot  injure  an  innocent  person.  The  right 
to  subrogation  which  springs  from  the  mere  fact  of  the 
payment  of  a  debt,  and  which  is  included  under  the  heads 
first  above  stated,  is  what  is  termed  legal  subrogation  and 
exists  only  where  included  within  these  classes.  But  in 
addition  to  this  principle  of  legal  subrogation  there  exists 
another  principle  which  is  termed  conventional  subroga- 
tion, which  results  from  an  equitable  right  springing  from 
an  express  agreement  with  the  debtor,  by  which  one  ad- 
vances money  to  pay  a  claim  for  the  security  of  which 
there  exists  a  lien,  by  which  agreement  he  is  to  have  an 
equal  lien  to  that  paid  off,  whereupon  he  is  entitled  to  the 
benefit  of  the  security  which  he  has  satisfied  with  the  ex- 
pectation of  receiving  an  equal  lien." 

58 — ^Bose  T.  Walk,  149  111.  60.  Oitiiig:  Home  8.  Bank  v.  Bieistadt, 

59— Novak  T.  Kruse,  288  m.  363.      168  HI  618;  Bishop  ▼.  O'Connor,  69 
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§2101.  Subrogation  of  Josior  to  Senior  Mortgagee— 

Where  a  junior  incumbrancer,  in  order  to  protect  his  own 
security,  is  compelled  to  discharge  a  prior  mortgage,  he 
will  in  equity  become  subrogated  to  the  rights  of  the  holder 
of  the  prior  incumbrance.  In  such  case  the  persou  discharg- 
ing the  superior  lien  will  be  treated  as  its  purchaser  or  as- 
signee, unless  the  facts  show  that  it  was  intended  as  an  ab- 
solute payment.^ 

Where  a  person  has  an  interest  in  property,  but  is  not 
primarily  liable  for  the  payment  of  the  mortgage  debt  upon 
the  same,  if  he  pays  it  he  is  entitled  to  an  assignment  of  the 
mortgage  or  to  be  subrogated  to  the  rights  of  the  mort« 
gagee/* 

A  mortgagee  who  has  paid  a  prior  mortgage  or  other 
incumbrance  upon  the  land  is  entitled  to  be  paid  the  amount 
thereof,  as  well  as  his  own  mortgage,  when  the  mortgagor 
comes  to  redeem.  In  addition  to  the  rights  the  mortgagee 
had  before,  he  is  subrogated  to  those  which  were  a  charge 
upon  the  land  in  the  hands  of  the  prior  incumbrancer  whom 
he  has  paid,  whether  such  incumbrance  is  a  mortgage,  judg- 
ment or  a  rent  charge.  And  he  is  entitled  to  be  thus  sub- 
rogated although  the  payment  by  him  was  voluntary  and 
not  compelled  to  do  so  in  order  to  protect  his  rights.** 

As  to  the  right  of  subrogation  in  favor  of  personal  sure- 
ties on  a  note  secured  by  a  mortgage  on  real  estate,  the  rule 
is,  that  it  would  depend  as  to  whether  or  not  the  surety 
had  first  discharged  the  principal  debt,  and  whether  there 
are  any  superior  equities  in  favor  of  other  parties  attach- 
ing to  the  mortgaged  property.  The  substance  and  the 
right  of  the  matter  should  be  considered,  and  its  proper 
solution  should  be  controlled  by  equitable  principles.** 

HI.    431;    Borders   t.    Hodges^    154  61— Thomas    y.    Home    M.    B.    L. 

m.  498;   Coe  ▼.  Maryland  By.  Co.,  Abs'xi,  243  lU.  550. 

31  N.  J.  Bq.  105;  TyrriU  v.  Ward,  62— Gippa  Brewing  Co.  v.  Waason, 

102   HI.   29;    Tradesman's  Ass'n   v.  193  HI.  App.  158. 

Thompson,  82  N.  J.  138.  63 — Jackson  ▼.  May,  28  HI.  App. 

60 — ^niinois  Nat.   Bank  ▼.   School  305. 
Trustees,  211  HL  500. 
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In  equity  a  vendee  who  discharges  a  debt  of  his  grantor 
secured  by  mortgage  upon  the  premises  purchased  by  ap- 
plying the  purchase  money  thereto  is  entitled  to  be  subro- 
gated  to  the  rights  of  the  mortgagee,  although  the  mort- 
gage is  formally  released.®* 

One  who  advances  money  to  discharge  the  debt  of  an- 
other, in  the  absence  of  any  agreement,  either  expressed 
or  implied,  for  subrogation,  will  not  be  entitled  to  succeed 
to  the  rights  of  the  creditor  so  paid,  unless  there  is  some 
obligation,  interest  or  right,  legal  or  equitable,  on  the  part 
of  such  person  in  respect  to  the  matter  concerning  which 
the  advance  was  made,  as  otherwise  he  is  a  stranger,  a  vol- 
unteer, an  intermeddler,  to  whom  the  equitable  right  of 
subrogation  is  never  accorded.** 

If  a  third  person,  having  no  interest  in  the  mortgaged 
properties,  voluntarily  pays  the  indebtedness  secured  by 
the  mortgage,  he  is  not  entitled,  merely  by  the  fact  of  such 
payment,  to  be  subrogated  to  the  rights  of  such  mort- 

§2102.  Expenses  Incurred  in  Protecting  Mortgaged 
Property — ^A  mortgagee  or  trustee  in  a  trust  deed  is  liable 
at  any  time  to  be  called  upon  to  protect  his  interest  in 
the  real  estate  incumbered.  If  the  trust  deed  or  mortgage 
so  provides,  the  debtor  can  be  required  to  repay  all  neces- 
sary expenses  incurred,  such  as  attorney's  fees,  by  the 
trustee  or  mortgagee  in  protecting  the  interest  of  the  cred- 
itor. If  the  creditor  has  not  taken  the  precaution  to  have 
such  a  provision  inserted  in  the  trust  deed  or  mortgage, 
then  he  must  bear  the  expense  of  such  litigation  himself.^ 

§  2103.  Proper  Decree  in  Contests  Between  First  and  Sec- 
ond Mortgagees — ^Where  a  second  mortgagee  files  a  bill  to 
foreclose  his  mortgage  and  makes  the  first  mortgagee  a 
party  thereto,  who  sets  up  his  mortgage  and  the  amount 

64— Toung  y.  Morgan,  89  HI.  199.         67— Wadis  y.  BroomeU,  274  TXL  45. 
65 — ^Bouton  v.  Cameron,  205  111.  50. 
66 — ^Doxey  ▼.  Western  State  Bank, 
113  la  App.  442. 


1736  Ths  Law  of  Bbal  Pbofkbty — ^Illinois 

due  thereon^  but  does  not  ask  for  any  relief,  it  is  error  for 
the  decree  to  provide  that  the  first  mortgagee  be  barred 
and  foreclosed  from  all  equity  of  redemption  in  case  of  a 
sale  of  the  mortgaged  premises  under  the  decree.  The  de- 
cree should  provide  that  the  sale  be  made,  subject  to  the 
incumbrance  of  the  first  mortgage.** 

A  junior  mortgagee  is  not  compelled  to  foreclose  a  prior 
mortgage.  It  is  the  privilege  of  the  prior  mortgagee  to 
foreclose  it  or  not  as  he  shall  see  fit.** 

§  2104.  R^erence  to  Maater  in  Ohaaoery  and  Master's 
Report — ^It  is  usual  in  foreclosure  proceedings  to  refer  the 
case  to  a  master  in  chancery  with  directions  to  him  to  take 
the  evidence,  state  an  account  and  report  the  evidence  and 
his  conclusions  of  law  thereon  to  the  court.  If,  in  the  opin- 
ion of  either  of  the  parties,  the  evidence  offered  before  the 
master  is  incompetent  or  insufficient  to  support  his  findings, 
he  is  required  to  file  objections  to  such  report  before  the 
master,  and,  if  the  same  are  overruled  there,  to  renew  such 
objections  as  exceptions  to  the  report  before  the  court. 
Unless  this  course  is  pursued  questions  as  to  the  compe- 
tency or  sufficiency  of  the  evidence  cannot  be  considered  in 
a  court  of  review.'* 

A  master  in  chancery  in  rendering  his  report  and  charges 
for  services  on  a  reference  should  itemize  his  account.  The 
fees  allowed  by  statute  should  be  stated  and  if  services  are 
rendered  for  which  the  fees  are  not  fixed  by  the  statute, 
but  are  left  to  the  determination  of  the  chancellor,  the 
report  should  state  such  services,  and  also  should  show 
whether  such  costs  have  been  paid,  and  if  paid,  by  whom. 
A  general  statement  of  the  master ^s  fees,  as  "Master's 
Fees  $125,'*  cannot  be  taxed  as  costs.''* 

§  2105.  Variety  of  Belief  Afforded  by  Courts  of  Equity— 
The  great  advantage  to  be  gained  in  foreclosure  proceed- 
ed— ^Bortree  ▼.  Maeon,  121  HI.  App.  70 — Cheltenham    Improyement    Go. 
111.                                                                V.  Whitehead,  128  IlL  279. 

69 — Garrett  v.  Peirce,  74  HI.  App.  71 — Healy  v.  Protectioii  L.  I.  Co., 

225.  213  HL  99. 
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ings  in  a  court  of  equity  is  the  variety  of  relief  which  the 
court  may  afford  the  parties  in  the  same  suit,  and  its  power 
to  settle  and  adjust  by  its  decree  the  equities  between  the 
parties.  So,  in  a  bill  to  foreclose  a  trust  deed,  in  the  na- 
ture of  a  mortgage,  if  the  court  obtains  jurisdiction  of  the 
parties  and  the  subject  matter,  it  may  proceed  to  render 
complete  justice  on  equitable  terms  between  the  parties, 
and  although  it  may  find  that  the  defendant  is  not  bound  by 
the  trust  deed,  but  is  liable  upon  the  notes,  the  court  may 
render  a  personal  judgment  against  the  defendant  for  the 
amount  of  the  notes,  and  deny  the  foreclosure  of  the  trust 
deed,  but  require  the  payment  of  the  judgment  as  a  con- 
dition to  the  release  of  the  trust  deed,  under  the  prayer  of 
the  defendant  in  his  cross-bill.''' 

If  a  mortgagor  and  maker  of  a  promissory  note  files  a 
bill  to  remove  the  mortgage  as  a  cloud  upon  his  title,  and 
to  cancel  the  note,  for  the  reason  that  no  consideration 
was  received  therefor,  alleging  that  the  assignee  of  the 
note  had  full  notice  of  that  fact  and  the  defendant  answers 
the  bill  and  claims  to  be  an  innocent  holder  of  the  note  for 
value,  and  denies  any  knowledge  of  the  alleged  equities  of 
the  complainant,  and  after  answering  files  a  cross  bill  for 
the  purpose  of  procuring  a  money  decree  against  the  maker 
of  the  note  for  the  amount  thereof,  the  court  may  render 
a  decree  in  favor  of  the  complainant  in  accordance  with 
the  prayer  of  the  bill  so  far  as  the  mortgage  is  concerned, 
but  it  may  also  render  a  decree  in  favor  of  the  cross  com- 
plainant for  the  amount  due  on  the  note  against  the  maker 
thereof.  Although  the  matters  set  up  in  the  cross  bill  may 
be  purely  legal,  the  complainant  having  brought  the  defend- 
ant into  a  court  of  equity,  upon  matters  exclusively  cogniza- 
ble in  a  court  of  equity,  cannot  be  heard  to  question  the 
jurisdiction  of  the  court  over  the  matters  set  up  in  the  cross 
bill.  It  being  germane  to  the  original  bill,  it  would  seem  to 
be  highly  inequitable  to  require  the  defendant  to  institute 

72— Bonrke  ▼.  Hefter,  202  HI.  321. 
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another  suit  at  law,  merely  for  the  purpose  of  obtaining  a 
judgment  at  law  upon  the  note,  when  a  court  of  equity 
has  before  it  the  proper  parties  and  the  subject  matter  to 
enable  it  to  do  complete  justice  between  the  parties.^ 

§2106.  Decree  of  Foredogiire — ^A  decree  of  foreclosure 
should  properly  state  as  follows:  (1)  The  names  of  the 
parties  to  the  suit  in  full;  (2)  a  recital  that  the  complain- 
ant appeared  by  his  solicitor;  (3)  that  the  defendants^  such 
as  have  not  been  defaulted,  also  appeared  by  their  so- 
licitor; (4)  that  the  cause  came  on  to  be  heard  on  the  bill 
of  complaint  theretofore  taken  as  confessed  by  and  against 
the  defendants  against  whom  defaults  had  been  taken — 
naming  them — the  answers  of  the  defendants  who  have  an- 
swered— naming  them — ^and  in  case  there  be  minor  defend- 
ants stating  that  they — ^naming  them — answered  by  their 
guardian  ad  litem,  theretofore  appointed  by  the  court — 
naming  him — ^and  the  replication  of  the  complainant  to 
such  answers,  and  upon  evidence  heard  in  open  court.  In 
case  the  cause  has  been  referred  to  a  master  in  chancery 
then  "upon  the  report  of  such  master  in  chancery  filed 
herein, ' '  stating  the  date  of  such  filing,  and  stating  that  the 
cause  had  been  referred  by  the  order  of  court  to  such  mas- 
ter in  chancery  to  take  proofs  therein  and  report  the  same 
to  the  court  with  his  opinion  on  the  law  and  the  evidence. 

(5)  If  there  be  exceptions  taken  to  the  master's  report 
they  should  be  disposed  of  according  to  the  facts  in  the  case 
by  the  order  of  the  court,  either  overruled  or  sustained  or 
partly  overruled  or  partly  sustained,  so  as  to  leave  the 
court  free  to  proceed  with  the  case.  The  common  order  sus- 
taining the  report  is  as  follows: 

"On  motion  of  the  complainant's  solicitor  it  is  ordered 
that  the  master's  report  be  and  the  same  is  hereby  in  all 
things  approved  and  confirmed." 

(6)  A  recital  that  the  cause  has  been  argued  by  counsel 

73 — ^Zollman  ▼.   Jackson,   T.   ft  S. 
Bank,  238  HL  290. 


MOBTQAGES  1739 

for  the  various  parties,  and  the  court  is  fully  advised  in  the 
premises,  and  finds  that  it  has  full  and  complete  jurisdic- 
tion of  the  subject  matter  and  over  the  parties  to  the  cause; 
if  jurisdiction  of  the  person  of  any  of  the  defendants  is 
obtained  by  the  publication  of  notice  of  the  pendency  of  the 
suit,  it  would  be  well  to  have  a  full  and  particular  finding  in 
this  regard;  that  the  material  allegations  of  the  bill  are 
true  and  sustained  by  the  evidence,  and  that  the  equities 
of  the  case  are  with  the  complainant,  and  that  there  is  due 
to  the  complainant  upon  the  securities  mentioned  and 
described  in  the  bill  and  mortgage  a  certain  sum  of  money 
— ^naming  it.  (7)  Then  there  should  follow  a  specific  find- 
ing of  fact  as  to  every  material  allegation  in  the  bill  which 
it  is  necessary  for  the  complainant  to  prove  in  order  to 
entitle  him  to  the  relief  sought;  there  should  be  a  particu- 
lar finding  of  the  parties  who  are  personally  liable  for  the 
payment  of  the  securities  mentioned  in  the  bill  and  mort- 
gage, either  as  the  makers  of  the  same  or  on  account  of 
having  assumed  the  payment  thereof.  All  of  this  is  ad- 
visable because  of  the  rule  in  chancery  which  requires  that 
the  facts,  or  the  evidence  of  the  facts,  on  which  the  decree 
is  based,  should  appear  aflBrmatively  in  the  record.  There 
are  a  number  of  well  considered  cases  which  hold  that  the 
general  finding  that  the  material  allegations  in  the  bill  are 
true  is  not  sufficient  of  itself  to  sustain  the  decree ;  this  is 
also  desirable  because  it  relieves  the  complainant  of  the 
necessity  of  preparing  and  securing  the  signature  of  the 
chancellor  to  a  certificate  of  evidence,  as  he  would  be  bound 
to  do  if  no  such  finding  were  made.  Where  the  facts  are 
thus  fully  found  in  the  decree,  if  the  defendant  is  of  the 
opinion  that  the  evidence  does  not  sustain  such  finding, 
then  he  should  prepare  a  certificate  of  evidence  himself, 
and  procure  it  to  be  signed  and  filed.  He  will  then  on 
appeal  be  prepared  to  attack  such  findings.  If  there  be 
no  certificate  of  evidence  containing  all  the  evidence  offered 
and  heard  at  the  trial,  the  findings  of  the  court  will  be 
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sustained  in  the  court  of  review.  It  may  be  remarked  here 
that  if  all  the  evidence  heard  in  the  case  appears  in  the 
master's  report,  a  certificate  of  evidence  is  not  necessary, 
nor  are  the  specific  findings  in  the  decree  necessary,  but 
it  is  advisable,  however,  that  they  should  be  contained  in 
the  decree  to  prevent  the  misfortune  which  might  arise 
from  the  loss  or  destruction  of  the  master's  report. 

That  part  of  the  decree  containing  the  findings  of  the 
court  is  known  as  the  ** finding  part"  of  the  decree.  (8) 
The  ^'decreetal  part"  of  the  decree  commences,  ^'It  is 
therefore,  Ordered,  Adjudged  and  Decreed"  that  unless  the 
defendant — naming  him — or  some  of  the  defendants  within 
the  time  therein  mentioned — usually  ten  days — from  the 
date  of  the  entry  of  the  decree,  pay  or  cause  to  be  paid 
to  the  complainant,  the  said  sum — ^mentioning  it — ^with  in- 
terest thereon  at  the  rate  of  five  per  cent  per  annum,  from 
the  date  of  the  decree  to  the  day  of  such  payment,  and  pay 
the  officers  of  the  court  the  taxed  costs  in  the  case,  then 
the  premises  thereinafter  and  in  th^  bill  of  complaint  men- 
tioned and  described,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  the  amount  found  to  be  due  the  complainant, 
with  interest  thereon,  and  the  costs  aforesaid,  and  which 
may  be  sold  separately  and  without  material  injury  to  the 
parties  interested,  be  sold  at  public  vendue  to  the  highest 
and  best  bidder  for  cash  by  the  master  in  chancery— naming 
him — at  a  certain  place  therein  mentioned;  that  the  said 
master  in  chancery  give  public  notice  of  the  time,  place  and 
terms  of  such  sale  in  the  manner  directed  by  the  decree 
for  the  length  of  time  therein  specified.  The  time,  place 
and  terms  of  such  sale,  and  the  notice  to  be  given  thereof, 
are  all  regulated  by  the  decree ;  the  provisions  of  the  statute 
in  regard  to  sales  on  executions  at  law  have  no  application 
to  sales  in  chancery;  that  the  complainant,  or  any  party 
to  said  cause,  may  become  the  purchaser  at  such  sale ;  that 
upon  the  sale  being  made  that  the  said  master  execute  to 
the  purchaser  or  purchasers  at  such  sale  a  certificate  or 
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certificates  of  sale,  evidencing  such  purchase^  describing  the 
premises  purchased,  the  amount  paid  therefor,  or,. if  pur- 
chased by  the  complainant,  the  amount  of  his  bid,  and  the 
time  such  purchaser  or  purchasers  will  be  entitled  to  a 
deed  for  said  premises,  if  the  same  shall  not  be  redeemed 
according  to  law,  and  within  ten  days  from  such  sale  he 
file  a  duplicate  of  such  certificate  or  certificates  in  the  office 
of  the  recorder  of  deeds  of  the  county. 

That  said  master  out  of  the  proceeds  of  such  sale  retain 
his  fees,  disbursements  and  commissions  therein,  and  pay 
to  the  officers  of  the  court  their  costs  in  the  case,  and  out 
of  the  remainder  pay  to  the  complainant  the  amount  by  this 
decree  found  to  be  due  him,  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  the  date  of  the  decree 
to  the  date  of  such  sale;  that  if  such  remainder  shall  not 
be  sufficient  to  pay  such  amount  and  interest,  that  he  apply 
the  same  to  the  extent  it  may  reach  in  satisfaction  thereof, 
and  specify  the  amount  of  the  deficiency  in  his  report  of 
such  sale,  and  if  such  remainder  shall  be  more  than  suf- 
ficient to  pay  the  said  amount  and  interest,  then  that  he 
hold  the  surplus  subject  to  the  order  of  the  court ;  that  he 
take  receipts  from  the  respective  parties  to  whom  he  may 
have  made  payments  as  aforesaid,  and  file  the  same  with  his 
report  of  sale  with  the  court 

**It  is  Further  Ordered,  Adjudged  and  Decreed,'^  that 
upon  the  expiration  of  fifteen  months  after  the  date  of  such 
sale,  if  the  premises  so  sold  shall  not  be  redeemed  accord- 
ing to  law,  the  defendants  and  all  persons  claiming  under 
them  or  any  of  them,  since  the  commencement  of  this  suit, 
be  forever  barred  and  foreclosed  of  and  from  all  right  or 
equity  of  redemption  or  claim  of,  in  or  to  said  premises 
or  any  part  thereof,  and  in  case  said  premises  so  sold  shall 
not  be  redeemed  as  aforesaid,  then  upon  the  production  to 
the  master,  or  his  successor  in  office,  of  the  said  certificate 
or  certificates  of  sale  by  the  legal  holder  thereof,  the  said 
master  shall  make,  execute  and  deliver  to  the  legal  holder 
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of  such  certificate  or  certificates  a-  good  and  sufficient  deed 
or  deeds  of  conveyance  of  said  premises,  and  that  npon  the 
grantee  or  grantees  of  such  deed  or  deeds,  or  his  or  their 
legal  representatives  or  assigns,  be  let  into  the  possession 
of  said  premises,  and  that  any  of  the  parties  to  this  cause, 
who  shall  be  in  possession  of  said  premises,  or  any  portion 
thereof,  or  any  person  who  may  have  come  into  possession 
under  him  or  them  or  any  of  them,  since  the  commencement 
of  this  suit,  upon  the  production  of  the  master's  deed  of 
conveyance,  and  a  certified  copy  of  the  order  of  the  court, 
confirming  said  sale,  surrender  the  possession  of  the  prem- 
ises to  said  grantee  or  grantees,  his  or  their  representa- 
tives or  assigns. 

''The  premises  by  this  decree  authorized  to  be  sold  are 
situated  in*' — ^here  name  the  city,  town,  county  and  state — 
' '  and  are  described  as  follows ' ' :  here  describe  the  premises 
the  same  as  described  in  the  bilL 

In  case  the  mortgage  provides  for  the  allowance  to 
the  complainant  of  a  solicitor's  fee  where  there  is  a  fore- 
closure of  the  mortgage,  a  special  finding  in  that  regard 
should  be  included  in  the  decree.  Such  a  finding  may  be 
as  follows : 

''And  it  appearing  to  the  court  that  the  mortgage  men- 
tioned in  the  bill  of  complaint  herein  provides  for  the  allow- 
ance to  the  complainant  of  a — ^here  state  the  substance  of 
the  mortgage  in  this  regard,  which  differ  in  the  various 
forms  of  mortgages — ^the  court  finds  that  the  complainant 
has  paid,  or  has  contracted  or  become  liable  to  pay,  the 

sum  of dollars  for  the  services  of  his  solicitor  herein, 

which  the  court  finds  from  the  evidence  heard  in  open  court, 
is  a  reasonable,  ordinary,  usual  and  customary  fee  and 
charge  for  the  services  of  such  solicitor  in  such  cases,  ren- 
dered and  to  be  rendered  herein.  It  is  Therefore,  Ordered, 
Adjudged  and  Decreed  by  the  court,  that  the  complainant, 
in  addition  to  the  sum  above  found  to  be  due  the  complainant 

be  allowed  the  further  sum  of dollars  as  and  for 

his  reasonable  solicitor 's  fee  to  be  paid  by  the  said  defend- 
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ant — ^the  maker  of  the  mortgage— or  out  of  the  proceeds 
of  the  sale  in  case  the  said  defendant  fails  to  pay  the  same, 
should  said  premises  be  sold  hereunder '*  or,  after  thb 
words  ** solicitor 's  fee,'*  add  the  words,  *'to  be  taxed  as 
costs  herein,  *'  according  to  the  peculiar  provisions  of  the 
mortgage. 

There  are  many  things  included  in  the  foregoing  sug- 
gestions which  are  not  absolutely  necessary  for  a  good 
and  legal  decree ;  but  they  are  all  very  desirable,  and  should 
be  included  in  the  decree,  in  order  to  protect  the  various 
interests  of  the  several  parties. 

§2107.  Nature  of  Findings  in  Decree— The  findings  in 
that  part  of  a  decree  known  as  the  ** finding  part,*'  is  noth- 
ing more  than  the  preservation  of  the  evidence  in  support 
of  the  decree.  There  must  be  some  decree  based  upon 
such  findings  before  anyone  is  bound  by  them;  this  should 
be  done  in  what  is  known  as  the  *'decreetal  part"  of  the 
decree.^* 

Where  the  decree  specially  finds  every  material  allegation 
in  the  bill  to  be  true,  it  follows  that  if  the  facts  alleged  in 
the  bill  are  sufficient  to  sustain  the  decree,  the  court  is 
justified  in  rendering  it.'* 

§  2108.  Findings  as  to  Several  Tracts  Liable  for  Different 
Sums — ^If  several  mortgages  upon  separate  parcels  of  land 
are  joined  in  one  bill  of  foreclosure,  it  is  erroneous  to  con- 
solidate the  whole  amount  due  on  all  the  mortgages  in  one 
sum,  and  provide  for  the  sale  of  the  lands  for  such  aggre- 
gate sum.  The  decree  should  find  the  amount  due  on  each 
separate  mortgage. 

If  it  does  not  appear  that  any  objection  was  made  to  the 
joining  of  the  mortgages  in  one  foreclosure  proceeding, 
either  by  any  of  the  parties  or  by  the  court,  by  which  it  may 
be  inferred  that  circumstances  may  be  such  that  several 
mortgages  may  be  joined  in  one  proceeding.''* 

'^  74— HopkiiiB    y.    Cofoid,    103    HL  76— Knight  y.  Heafer,  79  QL  App. 

App.  167.  374. 

75— Binkert  y.  Wabash  By.  Ck>.,  98 
HL  205. 

2B.P.- 
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§  2109*  Oompntation  of  Interest  on  Entry  ci  Decree— The 

rule  in  Illinois  in  computing  interest  on  partial  payments 
is  as  follows:  The  interest  is  to  be  calculated  upon  the 
principal  sum  up  to  the  time  of  the  first  payment;  this  is 
to  be  deducted  from  the  payment  and  the  remainder,  if 
any,  credited  upon  the  principal  of  the  debt;  and  so  on 
during  all  the  payments ;  if  the  amount  paid  at  any  time  is 
not  equal  to  the  interest,  then  the  interest  is  computed  t  > 
the  next  payment,  when,  if  the  payment  then  equals  the 
interest  then  due,  it  is  deducted  from  the  payment  and  the 
remainder  credited  on  the  principal  as  before.  And  thus 
the  process  is  continued  until  all  the  payments  are  dis- 
posed of.'^ 

In  the  entry  of  a  decree  in  the  computation  of  interest 
on  the  indebtedness  it  should  be  computed  on  the  principal 
debt,  and  not  on  the  amount  found  due  by  the  master  in  his 
report,  as  that  may  include  interest,  and  by  computing  in- 
terest from  the  date  of  the  master's  report  on  the  amount 
found  due  by  him  interest  on  interest  may  be  the  result.^ 

§  2110.  Form  of  Decree  Where  First  Mortgagee  is  Party 
Defendant — ^Where  a  first  mortgagee  is  made  a  party  de- 
fendant to  a  bill  to  foreclose  a  second  mortgage,  the  decree 
should  provide  for  the  sale  of  the  premises  subject  to  the 
lien  of  the  first  mortgage.^ 

§  2111.  Form  of  Decree  Where  Second  Mortgagee  is  Made 
Party  Defendant  to  Foreclosure  of  First  Mortgage— In  a 
proceeding  to  foreclose  a  first  mortgage,  to  wMch  the  second 
mortgagee  is  made  a  party,  it  is  not  necessary  that  the 
decree  should  specifically  provide  for  the  foreclosure  of 
both  mortgages,  or  specifically  subject  the  premises  to  sale 
for  the  payment  of  the  amounts  due  on  both  mortgages.** 

§  2112.  Decree  on  Past  Due  Interest  Note — Sale  Snbject 
to  Continuing  Lien  of  Subsequent  Notes — In  a  proceeding 


77 — ^MeFadden  y.   Fortier,   20  m.  79 — Hibernian  Banking  Association 

509.  V.  Law,  88  HI  App.  18. 

78 — Arneson  v.   Haldane,   105  Bl.  80 — Ck>hn   ▼.   Frank,   96  SL    App^ 

App.  589.  206. 
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to  foreclose  a  past  due  interest  note  the  decree  may  direct 
that  the  sale  of  the  premises  be  made  subject  to  the  con- 
tinuing lien  of  the  mortgage  or  trust  deed  thereon :  Such 
decrees  are  clearly  recognized  by  the  courts.*^ 

§  2113.  Complainant  Only  Entitled  to  the  Actual  Amount 
Due — The  complainant  in  a  foreclosure  proceeding  is  only 
entitled  to  a  decree  for  the  actual  amount  due  on  the  in- 
debtedness secured  by  the  mortgage.  And  if  the  party 
liable  for  such  indebtedness  has  made  any  payments  there- 
on or  is  otherwise  entitled  to  credits  the  same  should  be 
allowed  him  in  the  decree.** 

Unless  there  is  a  clause  in  the  mortgage  or  trust  deed 
specially  allowing  the  mortgagee  or  trustee  the  costs  of  an 
abstract  of  title  and  expenses  incurred  in  procuring  data 
to  foreclose  the  same  the  court  has  no  power  to  allow  such 
claim.** 

In  a  foreclosure  proceeding  there  may  be  included  in  the 
decree  any  amounts  expended  by  the  mortgagee  for  taxes, 
insurance  and  the  extension  of  the  abstract,  where  the  mort- 
gagee is  authorized  to  make  such  expenditures,  and  they  are 
shown  to  have  been  made  by  him  by  the  evidence.** 

§  2114.  Bight  of  Defendant  in  Default— A  defendant  in 
default  in  a  chancery  proceeding  has  an  undoubted  right 
to  attend  before  the  master  and  cross-examine  the  wit- 
ness. This  right  has  been  passed  upon  many  times  by  the 
courts.  By  so  doing  the  defendant  in  default  does  not 
waive  any  rights  he  has  under  demurrer  filed  by  him.** 

§2115.  Decree  of  Sale  is  in  Rem,  Not  in  Personam — 
Where  the  decree  finds  the  amount  due  on  the  indebtedness 
and  directs  that  the  defendants  or  some  of  them  pay  the 
amount  within  a  time  limited,  and  if  the  defendants  do  not 

81 — Schlatt  ▼.  Johnaon,  85  HI.  App.  84 — ^Loaghiidge     ▼.     Northwestern 

445.  M.  L.  I.  Co.,  180  HI.  267. 

82— Peacock   ▼.    Phillipa,    247    DL  85— Jocelyn  ▼.  White,  201  m.  16. 
467. 

83 — Gheltenham    Improyement    Co. 
y.  Whitehead,  128  SL  279. 
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80  pay  the  same  then,  that  the  premises  be  sold  to  satisfy 
the  same.  Such  a  decree  is  not  considered  a  personal  de- 
cree, but  one  in  the  alternative  only.** 

While  an  indebtedness  may  be  declared  against  the  de- 
fendant and  the  same  ordered  to  be  paid  by  him,  still  it  is 
not  a  decree  in  personam;  the  consequences  of  a  default  in 
respect  to  its  payment  is  limited  and  confined  by  the  decree 
to  a  sale  of  the  mortgaged  premises.*^ 

A  party  defendant  cannot  complain  that  the  decree  en- 
tered in  a  foreclosure  proceeding  did  not  provide  for  the 
payment  of  the  money  found  due  by  him,  but  only  provided 
that  in  case  of  default  that  the  premises  be  sold.  This  is 
the  proper  form  of  a  decree  in  remV 

A  judgment  or  decree  is  strictly  in  rem  when  it  is  not 
rendered  against  a  specific  person,  but  against  all  whom 
it  may  concern,  and  binding  on  third  persons.  But  a  bill 
to  foreclose  a  mortgage  or  lien  is  not  strictly  in  rem.  The 
object  of  such  a  proceeding  is  to  reach  and  dispose  of 
property,  but  the  proceeding  is  for  the  enforcement  of  an 
obligation  ex  contractu,  against  a  specific  person  and  to 
foreclose  his  equity  of  redemption.** 

§  2116.  Binding  Force  of  Decree  on  Third  Parties— One 
who  is  not  a  party  to  a  case  in  which  a  decree  is  rendered, 
and  who  does  not  claim  under  it,  but  adversely  to  it,  is  not 
bound  by  it,  and  it  establishes  nothing  as  to  him,  except  the 
mere  fact  that  it  was  rendered.  It  may  be  true  that  any 
one  claiming  under  it  might,  in  action  in  ejectment,  against 
one  claiming  adversely  to  it,  offer  it  in  evidence  as  a  link 
in  his  chain  of  title.  Subject  to  these  limitations  it  is  not 
understood  that  a  decree  is  of  any  binding  force  upon  any 
one  who  is  neither  a  party  nor  privy  to  it.** 

86 — ^Fountain   y.   Walther,   66   HL  89— Lohmeyer  t.  Dorbin,  213   HL 

App.   529;   Dates  t.  Winstanley,  63      498, 
m.  App.  623.  90— ficates  y.  King,  110  HI.  456; 

87 — Phelan  ▼.  Zona  SaTmgs  Bank,  Ghristie  ▼.  BnrnB,  83  HI.  App.  514. 
48  HL  App.  171. 

88 — Sehaffner  ▼.  Appleman,  170  SI. 
281. 
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§2117.  Oonstruction  of  Seyeral  Orders  Simultaneoasly 
Entered — Although  certain  motions  and  orders  may  not  be 
joined  together  as  one  proceeding,  yet  where  all  are  parts 
of  the  proceedings  of  the  court  in  the  same  case  on  the 
same  day,  they  will  have  the  same  effect  as  though  they 
were  all  joined  together  in  one  decree,  and  they  will  be  so 
regarded.*! 

§2118.  Allowance  of  Solicitor's  Fees  Rests  Wholly  on 
ContTBiCt — ^It  has  been  uniformly  held  in  this  state  that  in 
the  absence  of  a  statute  authorizing  the  allowance  of  an 
attorney 's  fee  to  the  plaintiff 's  counsel,  and  in  the  absence 
of  a  contract  between  the  parties  to  that  effect,  none  what- 
ever can  be  assessed  against  the  defendant, — ^in  other  words 
that  the  allowance  of  an  attorney's  fee  in  this  State  rests 
solely  upon  the  provisions  of  the  law  or  on  a  contract  be- 
tween the  parties.  If  no  attorney's  fee  is  agreed  upon 
none  can  be  allowed,  and  if  there  is  an  agreement  to  pay  a 
certain  amount  that  amount  limits  the  allowance,  and  it 
cannot  be  increased,  though,  if  unreasonable,  it  might  be 
diminished.** 

Where  it  is  provided  in  a  mortgage  or  trust  deed  that 

*  * per  cent  on  the  amount  of  such  principal,  interest 

and  cost  for  an  attorney's  or  solicitor's  fee"  amounts  to 
nothing  more  than  that  nothing  shall  be  paid  therefor.  No 
one,  not  even  the  chancellor,  has  authority  to  fill  the  blank. 
If  it  were  filled  that  act  would  be  a  material  alteration  of 
the  instrument  and  would  render  it  void.  And  where  this 
specific  provision  is  of  no  avail,  the  complainant  cannot 
support  his  decree  in  this  particular  by  any  general  pro- 
vision contained  in  the  mortgage  or  trust  deed  relating  to 
costs  and  attorneys  fees  incurred  or  paid  by  him  in  any 
suit.** 

Where  a  trust  deed  provides  that  in  case  of  default  in 
the  payment  of  the  debt  secured  thereby  it  may  be  lawful 

91— HopkiiiB  T.  Cof  old,  103  HI.  167.  93 — Johnson  ▼.  Clegg,  121  Dl.  App. 

92 — ^Hanke    y.    Omuenhonaer,    195      550. 
m.  130. 
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for  the  trustee  ''in  his  own  name  or  otherwise"  to  file  a 
bill  to  foreclose  the  same,  and  secure  a  decree  for  the  sale 
of  the  premises,  and  out  of  the  proceeds  thereof  to  pay  a 
solicitor's  fee  the  fact  that  the  bill  was  filed  in  the  name 
of  the  holder  of  the  note  instead  of  in  the  name  of  the 
trustee  will  not  prevent  the  allowance  of  a  solicitor's  fee. 
By  the  provisions  of  the  trust  deed  a  solicitor's  fee  was 
to  be  allowed  upon  the  filing  of  a  bill  in  the  name  of  the 
trustee  or  **  otherwise. "  Some  meaning  must  be  given  to 
the  word  ' '  otherwise. ' '    It  cannot  be  arbitrarily  rejected.** 

§  2119.  Solicitor's  Fees  Not  Allowed  for  Unnecessary  and 
Useless  Services — ^By  a  provision  in  the  mortgage  allow- 
ing the  mortgagee,  in  case  of  the  foreclosure  thereof,  a 
reasonable  solicitor 's  fee  it  is  not  intended  thereby  to  allow 
a  solicitor's  fee  for  unnecessary  and  useless  services,  how- 
ever extensive  and  laborious.  It  is  only  intended  to  pay 
for  services  necessary,  and  contributing  to  a  decree  for  the 
sale  of  the  land  to  satisfy  the  mortgage.  So  where  a 
mortgage  holding  a  second  incumbrance  upon  the  premises 
was  made  a  party  defendant  to  a  bill  to  foreclose  the  first 
mortgage,  no  bill  or  cross  bill,  or  even  an  answer  is  neces- 
sary to  protect  the  rights  of  the  second  mortgagee ;  even  if 
he  does  not  answer,  he  can  prove  his  claim  and  be  let  in 
to  have  satisfaction  thereof  out  of  the  surplus. 

In  foreclosure  proceedings  where  junior  mortgagees  and 
incumbrancers  are  made  parties  defendant,  a  cross  bill  is 
unnecessary,  unless  aflSrmative  relief  is  sought.  The  fore- 
closure of  a  prior  incumbrance  affords  relief  to  all  subse- 
quent incumbrancers,  as  they  have  the  right,  when  made 
parties  defendant,  to  participate  in  the  distribution  of  the 
surplus.  This  is  the  settled  doctrine  of  the  Supreme  Court 
of  Illinois,  and  there  is  not  the  slightest  necessity  for  the 
filing  of  a  cross  bill  in  such  a  case. 

The  filing  of  an  answer  and  a  cross  bill  in  such  a  case 

94 — Cheltenliam    Improvement    Co.      Brown,  167  HI.  293;  Healy  ▼.  Pro- 
V.  Whitehead,  128  lU.  279;  Fuller  ▼.      teetion  F.  L  Co.,  213  HL  99. 
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does  not  fall  within  the  provision  of  the  mortgage,  as  the 
second  mortgagee,  on  a  mere  motion,  without  an  answer, 
could  have  his  claim  referred  to  a  master  to  hear  evidence 
and  report,  which  would  have  involved  a  very  trifling  ex- 
pense, even  had  a  solicitor  been  employed  therefor,  nor 
would  such  services  and  employment  fall  within  the  stipu- 
lation contained  in  the  mortgage.  And  a  decree  allowing 
a  solicitor's  fee  for  filing  a  cross  bill  in  such  a  case  was 
reversed.** 

§  2120.  Amount  of  Solicitor's  Fees  a  Question  of  Fact  to 
be  Determined  by  the  Evidence — ^What  is  a  reasonable  and 
proper  amount  to  be  allowed  as  a  solicitor's  fee  in  a  given 
case  is  a  question  of  fact  to  be  determined  by  the  evidence 
in  the  case.  The  amount  which  should  be  allowed  as  solici- 
tor's  fees  is  not  controlled  by  percentage  alone,  or  simply 
by  the  amount  involved,  or  by  the  locality,  but  by  all  the 
facts  and  circumstances.  It  is  to  be  presumed  that  the 
witnesses  testifying  as  to  the  value  of  the  services  took  all 
these  things  into  consideration.** 

It  seems  to  be  the  invariable  practice  in  foreclosure  to 
take  the  proofs  as  to  the  value  of  solicitor's  fees  with  the 
other  proofs  in  support  of  the  bill.  In  taking  proofs  at 
that  time  it  is  necessary  to  anticipate  the  work  thereafter 
to  be  done  by  the  solicitor,  and  it  is  entirely  proper  for  the 
witness  on  the  part  of  the  complainant  to  state  in  detail, 
such  necessary  work,  and  if  he  fails  to  do  so,  then  the  cross- 
examiner  may  ascertain  what  services  thereafter  to  be 
performed  are  covered  by  the  fees  fixed  by  the  witness. 
After  the  hearing  and  prior  to  the  passing  of  the  decree, 
if  it  appear  to  the  court  that  the  after  required  services 
were  not  performed,  or  that  services  were  rendered  whicli 
were  not  anticipated,  it  will  be  proper  to  again  refer  the 
matter  to  the  master  that  he  may  take  evidence  and  make 
a  finding  that  will  fix  the  fee  at  a  proper  amount.    In  a 

95 — Soles  ▼.  Sheppard,  99  lU.  616;  96— FoUensbee  y.  Northwestern  M. 

Ck>hn  T.  Frank,  96  111.  App.  206.  L.  I.  Co.,  87  HI  App.  609. 
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foreclosure  suit  the  duties  of  the  complainant's  solicitor 
are  not  ended  in  a  case  of  a  sale,  until  he  has  attended  upon 
the  sale,  secured  the  distribution  of  the  proceeds  of  the 
sale,  and  a  decree  entered  approving  the  master's  report 
of  sale  and  striking  the  case  from  the  docket.  It  is  im- 
possible, therefore,  that  the  taking  of  testimony  to  fix  the 
value  of  the  solicitor  services  should  be  postponed  until 
all  the  services  are  rendered.*^ 

Where  the  mortgagor  contracts  to  pay  a  reasonable  solici- 
tor's fee  in  case  of  foreclosure  of  the  mortgage,  such  an 
agreement  amounts  to  an  agreement  to  pay  the  usual  and 
customary  fee  for  services  so  to  be  rendered,  and  it  is 
quite  manifest  that  the  proportion  the  fee  is  to  bear  to  the 
amount  Involved  furnishes  no  just  basis,  by  itself,  for  deter- 
mining what  is  a  reasonable  fee.^ 

§  2121.  Amount  of  Solicitor's  Fees  Spedfled  in  Mortgage 
— ^Where  an  amount  is  stipulated  by  the  parties  to  a  mort- 
gage or  trust  deed  as  a  solicitor's  fee  in  case  of  a  fore- 
closure thereof,  and  it  does  not  appear  the  amount  so  stipu- 
lated was  inserted  in  the  instrument  as  a  cover  for  usury, 
or  that  it  is  unreasonable  or  excessive,  the  parties  to  the 
instrument  are  concluded  by  the  amount  agreed  upon.** 

§2122.  Solicitor's  Fee  Allowed  on  Oross-Blll  Filed  by 
Prior  Mortgagee — ^Where  a  second  mortgage  seeks  fore- 
closure, subject  to  a  prior  mortgage,  without  making  the 
prior  mortgagees  parties  to  the  bill  or  in  any  way  seeking 
to  affect  their  interest,  the  prior  mortgagees  may  be  per- 
mitted to  answer  the  bill  and  file  a  cross-bill  to  foreclose 
their  mortgage,  and  upon  foreclosure  being  allowed  thereon 
a  solicitor's  fee  may  be  allowed  in  pursuance  with  the 
provisions  of  the  prior  mortgage,  and  included  in  the 
amount  found  due  thereon.^ 

97_XJiiit7  Co.  ▼.  Equitable  Trnst  99— Baker  ▼.  Allberg,  183  TH.  25S. 

Ck).,  204  BL  595.  1— Town    ▼.    Alexander,    185    DL 

98 — ^Wataon  v.  Jones,  101  Bl.  App.  254;  Schaffner  y.  Appleman,  170  HL 

572.  281. 
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§  2123.  Solicitor's  Fee  Not  Allowed  Where  the  Oomplain- 
ant  is  His  Own  Solicitor,  or  Where  He  is  a  Member  of  the 
Firm  of  Solicitors  or  is  an  Officer  of  the  Corporation  Filing 
the  Bill — ^It  is  well  settled  that  a  trustee  in  a  tmst  deed  is 
not  allowed  a  solicitor's  fee  for  professional  services  ren- 
dered by  him  in  foreclosing  the  trust  deed,  and  the  same 
rule  applies  to  a  mortgagee  foreclosing  a  mortgage.  And 
no  allowance  will  be  made  to  a  firm  of  solicitors  of  which 
the  mortgagee  or  trustee  is  a  member  if  the  amount  to  be 
allowed  is  to  be  shared  by  the  firm.  Where  in  such  case, 
the  solicitor  is  the  partner  of  the  trustee  or  mortgagee  it 
cannot  be  presumed  that  the  professional  services  rendered 
were  not  for  the  benefit  of  the  firm.  It  is  against  public 
policy  that  an  attorney  should  be  allowed  fees  for  his  own 
services  in  his  own  case.  And  this  is  the  rule,  although  the 
instrument  may  provide  for  the  allowance  of  a  reasonable 
solicitor's  fee  for  the  complainant  in  case  of  the  foreclosure 
thereof.* 

Where  the  complainant  in  a  bill  of  foreclosure  is  a  cor- 
poration and  its  solicitor  is  a  director  or  officer  of  the 
corporation,  an  allowance  of  a  solicitor's  fee  in  the  fore- 
closure proceeding  is  reversible  error,  although  no  pro- 
vision is  made  by  the  corporation  for  the  payment  for 
extra  services  rendered  by  him  in  its  behalf.* 

Where  the  mortgage  contains  a  provision  for  the  allow- 
ance of  an  attorney's  fee  in  case  of  foreclosure,  and  the 
defendant  offers  no  evidence  whatever  as  to  the  right  of 
the  complainant  to  recover  it,  and  the  only  point  made 
against  it  is  that  the  complainant  signed  the  bill  as  solicitor, 
but  it  appeared  in  the  litigation  which  followed  that  he 
was  represented  by  other  solicitors,  on  such  facts  it  is  not 
error  for  the  trial  court  to  allow  a  solicitor's  fee.* 

§  2124.  Solicitor's  Fees  May  be  Allowed  Where  Successor 
in  Trust  Acts  as  Complainant's  Solicitor— -Although  the 

2— Gray  ▼.  Bobertson,  174  DL  242;  3— Gale  v.  Carter,  164  HL  App.  478. 

Btein  y.  Eaun,  244  SI.  82;   Garrett         4— Barry  y.  Gmld,  126  UL  439. 
y.  Peiree,  74  HI.  App. 
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attorney  for  the  complainant  is  named  in  the  trust  deed  as 
Ruccessor  in  tnist,  yet  if  the  contingency  upon  which  he 
was  to  act  as  such  successor  in  trust  never  happened  and 
he  never  acted  as  trustee,  he  may  act  as  the  solicitor  for 
the  complainant  in  the  foreclosure  proceedings  and  a  solici- 
tor's fee  allowed  therefor  to  the  complainant* 

§2125.  Chancellor  to  Determine  Amount  of  Solicitor's 
Fees — ^In  taxing  solicitor's  fees  the  chancellor  should  exer- 
cise his  own  judgment  and  not  be  governed  wholly  by  the 
opinions  of  attorneys  as  to  the  value  of  the  services.  He 
has  the  requisite  skill  and  knowledge  to  form  some  idea 
as  to  what  is  a  reasonable  compensation,  and  he  should 
exercise  that  judgment.* 

§  2126.  Solicitor's  Fee  May  be  Modified  in  Supreme  Court 
— ^Where  a  decree  of  foreclosure  is  confirmed  by  the  Su- 
preme Court,  except  as  to  the  allowance  of  an  attorney's 
fee  in  favor  of  the  mortgagor,  a  decree  in  favor  of  the 
mortgagee  and  against  the  mortgagor  for  the  amount  of 
the  solicitor's  fee  and  interest  thereon  may  be  entered  by 
the  Supreme  Court.' 

§  2127.  Duty  of  Defendant  to  Tender  Reasonable  Amount 
for  Services  Already  Rendered  by  Solicitor  to  Save  Further 
Costs — If  the  mortgagor  desires  to  relieve  himself  from 
further  costs  and  expenses  in  a  foreclosure  proceeding,  if 
the  mortgage  provides  for  the  payment  of  a  solicitor's  fee 
in  case  of  a  foreclosure  thereof,  he  should  offer  to  pay  v. 
reasonable  fee  for  the  services  already  performed.* 

Where  a  party  tenders  a  sum  as  and  for  a  reasonable  at- 
torney's fee  for  the  purpose  of  stopping  the  litigation  he 
must,  if  the  amount  is  declined,  keep  the  tender  good ;  and 
by  placing  the  same  in  his  general  banking  account,  until 
the  same  is  reduced  below  the  amount  tendered,  he  fails 
to  so  keep  the  tender  good.* 

5— Kehm  v.  Mott,  187  HL  519.  8— Fuller  v.  Brown,  167  HI.  293. 

6 — ^Healy  v.  Protection  F.  I.  Ck).,  9 — Kealy  v.   Protection  L.  L  CJo., 

213  m.  99.  213  lU.  99. 
7 — Soles  V.  Sheppard,  99  BL  616. 
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§  2128.  Necessity  of  Averment  in  Bill  in  Regard  to  Allow- 
ance of  Solicitor's  Fee — ^It  is  error  to  allow  an  attorney's 
fee  in  a  foreclosure  suit  unless  there  is  some  averment  or 
prayer  in  the  bill  concerning  the  matter.  If  the  mortgage 
makes  provision  for  an  attorney's  fee  in  the  event  of  a 
foreclosure,  and  the  bill  makes  the  mortgage  or  a  copy  of 
it  a  part  of  the  bill  then  the  prayer  for  an  accounting  to 
ascertain  the  amount  due  would  justify^  the  taking  of  proof 
as  to  such  fee  and  its  allowance  in  the  decree;  but  where 
there  is  no  allegation  in  the  bill  as  to  such  attorney's  fee, 
and  the  mortgage  is  not  made  a  part  of  the  bill,  the  allow- 
ance of  such  a  fee  is  reversible  error.*^ 

Where  the  mortgage  authorizes  the  allowance  of  a  reason- 
able attorney's  fee  for  foreclosing  the  same,  and  the  bill 
prays  that  an  accounting  may  be  had  and  taken  and  that 
the  defendant  may  be  decreed  to  pay  whatever  sum  may 
appear  to  be  due  on  the  taking  of  such  an  accounting,  a 
statement  of  the  account  would  include  the  solicitor's  fee 
provided  in  the  mortgage,  although  the  bill  did  not  pray 
therefor,  nor  a  copy  of  the  mortgage  attached  to  the  bill 
nor  made  an  exhibit  thereto.^^ 

§  2129.  Solicitor's  Fee  May  be  Included  in  Amount  Found 
Due  Under  Mortgage — ^It  is  not  error  to  include  the  amount 
of  the  solicitor 's  fee  in  the  amount  found  due  by  the  decree 
and  then  provide  that  the  aggregate  amount  shall  bear 
interest  until  paid." 

Where  a  mortgage  or  trust  deed  provides  that  in  case 
of  a  foreclosure  thereof  a  certain  amount  shall  be  allowed 
the  complainant  as  and  for  his  solicitor's  fee  in  the  fore- 
closure, and  where  a  claim  is  set  up  in  the  bill  for  the  allow- 
ance of  such  an  amount  as  complainant's  solicitor's  fees, 
and  the  evidence  shows  that  the  amount  specified  is  a  reason- 
able charge,  and  the  amount  agreed  upon  was  not  inserted 

10— Knight  ▼.  Heafer,  79  lU.  App.  12— Healy  y.  Protection  L.  L  Co., 

374.  213  ni  99. 
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as  a  cover  for  neury,  it  is  not  error  for  the  court  to  allow 
as  such  solicitor's  fees  the  sum  agreed  upon  by  the  parties." 

§  2130.  Quastioiuiig  the  Allowaaoe  of  a  Solicitor's  Fee 
Must  be  Brought  Before  the  Oourt  of  Review  in  a  Proper 
Manner — ^Where  the  question  of  the  propriety  of  the  allow- 
ance of  an  attorney's  fee  in  a  foreclosure  proceeding  is  not 
brought  before  the  court  of  review  in  a  proper  manner  the 
correctness  of  such  an  allowance  cannot  be  considered  by 
the  court." 

§2131.  Fixing  Time  of  Pajonent  of  Amount  Found  Due — 
It  is  usual,  and  the  better  practice,  to  incorporate  in  a 
decree  of  foreclosure  a  limitation  of  time  for  which  the 
party  liable  to  pay  the  indebtedness  may  pay  the  debt 
before  a  sale  may  be  advertised.  But  there  is  no  statutory 
requirement  that  this  shall  be  done,  and  it  remains  a  mat- 
ter of  discretion  with  the  chancellor,  and  the  failure  to  do 
so  is  not  an  error  which  will  work  a  reversal." 

§2132.  Sale  and  Terms  of  Sale— The  decree  in  a  fore- 
closure case  should  fix  the  time,  place  and  terms  of  sale, 
and  the  notice  of  the  sale  should  correspond  with  such  re- 
quirements. 

Where  the  decree  directs  a  foreclosure  sale  to  be  made 
at  public  auction  for  cash,  and  in  the  absence  of  any  special 
directions  as  to  the  manner  of  payment,  a  sale  cannot  be 
said  to  be  made  for  cash,  when  a  bidder  after  making  a 
bid  which  is  accepted,  goes  off  without  making  any  offer 
to  make  any  payment  whatever  or  any  arrangement  for 
payment.  When  a  bid  is  made  by  the  complainant  in  a 
foreclosure  proceeding  and  the  amount  bid  does  not  exceed 
the  amount  due  the  complainant  under  the  decree,  the  re- 
quirement that  the  sale  shall  be  made  for  cash  is  satisfied 
to  the  same  extent  as  if  paid  in  money  when  the  amount 
is  credited  upon  the  decree,  and  the  complainant  need  not 

IS—Heffron  ▼.  Gage,  149  HL  182.         15— Oardner  y.  Colm,  191  JXL  053. 
14— Fonntaiii  y.  Walther,   66   BL 
App.  529. 
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pay  his  bid  in  cash.  This  is  not  so,  however,  when  the 
bid  is  made  by  a  third  party  bidding  for  himself.** 

The  complainant  in  a  foreclosure  proceeding  has  the 
same  right  to  bid  at  the  sale  as  any  other  person,  and  the 
fact  that  the  complainant  became  the  purchaser  at  such 
sale  does  not  give  him  any  rights,  nor  does  it  take  away 
from  him  any  rights,  which  otherwise  he  would  have." 

§  2133.  Notice  of  Sale  in  Foredosure— Where  the  decree 
in  foreclosure  requires  that  the  notice  of  the  sale  shall 
contain  the  names  of  the  parties  to  the  suit  ^  ^  as  aforesaid, ' ' 
such  requirement  is  fulfilled  where  the  notice  shall  contain 
the  names  of  the  parties  mentioned  in  the  decree,  and  not 
the  names  of  such  as  are  not  so  contained. 

And  a  mistake  in  the  master  in  publishing  the  notice  of 
sale  in  a  foreclosure  suit  in  giving  the  wrong  Christian 
name  of  one  of  the  parties,  will  not  invalidate  the  sale, 
where  the  party  is  only  a  trustee  of  a  person,  and  the  gen- 
eral docket  nxmiber  of  the  case  is  given,  together  with  the 
date  at  which  the  decree  was  entered — and  specially  where 
the  property  sold  for  all  that  it  was  worth." 

§  2134.  Notice  of  Sale  to  Conform  with  Requirements  of 
Decree — In  ordering  the  sale  the  court  exercises  its  judicial 
discretion  as  to  the  time  and  manner  in  which  notice  of  the 
sale  shall  be  given,  and  the  master  has  no  discretion,  but 
is  bound  to  execute  the  decree  as  made.  It  is  essential  to 
the  validity  of  a  sale  that  the  notice  thereof  shall  be  given 
as  directed,  and  a  court  is  not  authorized  to  approve  of  a 
sale  where  the  master  has  not  given  the  notice  required  by 
the  decree.  The  decree  constitutes  the  sole  authority  of 
a  Master  in  Chancery  to  make  the  sale,  and  unless  he  fol- 
lows the  authority  the  sale  cannot  be  made  or  approved. 
A  court  of  equity,  having  regard  to  the  stability  of  judicial 
sales,  will  not  always  interfere  to  vacate  the  sale  for  a  want 

16— Slack  ▼.  Ck>oper,  121  HI.  App.  18 — ^Field  v.  Brokow,  159  HL  560. 
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of  strict  compliance  with  the  requirements  in  regard  to 
notice,  after  the  lapse  of  a  considerable  time ;  and  in  a  case 
where  no  objections  were  made  to  the  manner  in  which  the 
notice  was  given  for  a  period  of  over  ten  years  after  the 
sale  was  approved,  it  was  held  that  the  court  should  not 
set  aside  the  sale,  unless  a  positive  injury  were  shown.  But 
where  the  objection  is  made  on  the  filing  of  the  report  of 
the  master,  before  confirmation,  the  sale  should  not  be  ap- 
proved, if  the  notice  has  not  been  given  in  pursuance  with 
the  decree.** 

§2135.  Sale  in  Separate  Tracts^-Section  12  of  chapter 
77  of  the  Revised  Statutes,  provides  that  when  real  or 
personal  property  is  taken  on  execution  if  the  same  is 
susceptible  of  subdivision,  it  shall  be  sold  in  separate  tracts, 
lots  or  articles,  and  only  so  much  shall  be  sold  as  is  neces- 
sary to  satisfy  the  execution  and  cost;  but  this  statute  ap- 
plies only  to  sales  on  execution;  there  is  no  such  statute 
with  reference  to  sales  on  the  foreclosure  of  mortgages. 
It  is,  however,  the  duty  of  the  officer  making  such  sale, 
to  sell  the  property  to  the  best  advantage,  so  that  it  will 
bring  the  most  money,  and  that  no  more  property  may  be 
sold  than  is  necessary  to  satisfy  the  debt  and  cost. 

The  officer,  however,  is  not  required  to  subdivide  a  quar- 
ter section  into  eighties,  or  forties,  and  offer  such  smaller 
tract  first  for  sale,  where  the  mortgage  foreclosed  is  on  the 
larger  tract. 

Where  the  lots  are  numbered  consecutively,  it  may  fairly 
be  presumed  that  they  are  adjacent  to  each  other.  But 
where  their  size,  situation  and  condition  is  not  shown,  and 
the  only  evidence  of  their  divisibility  grows  out  of  the  fact 
that  on  the  plat  the  property  is  shown  to  be  divided  into 
lots,  still  it  may,  nevertheless,  so  far  as  appears,  be  incap- 
able of  division  for  the  purposes  of  sale.  In  the  absence 
of  proof  the  court  of  review  cannot  know  that  the  property 
was  capable  of  division  for  the  purpose  of  sale.*® 

19— Quick  V.  Collins,  197  111.  391. 
20 — Dates   ▼.    Winstanley,    53    HI. 
App.  623. 
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Where  the  decree  of  sale  directs  the  master  to  sell  the 
property  in  separate  tracts  the  attendance  of  a  party  at  the 
sale  and  bidding  thereat,  when  the  property  is  offered  en 
masse  and  not  in  separate  tracts  does  not  estop  the  party 
from  objecting  when  the  matter  comes  up  for  confirma- 
tion of  the  sale,  that  the  master  did  not  follow  the  direc- 
tions of  the  decree.*^ 

It  has  been  held  that  where  property  susceptible  of  di- 
vision is  sold  by  an  oflScer  en  masse  at  an  inadequate  price 
without  first  offering  the  same  in  separate  parcels  the  sale 
will  be  set  aside  on  application  within  a  reasonable  time. 
It  is  the  contemplation  of  the  statute  relating  to  sales  under 
foreclosure  decrees,  as  well  as  under  executions,  that  only 
so  much  of  the  property  affected  by  the  lien  shall  be  sold 
as  is  necessary  to  discharge  the  lien,  where  the  property 
is  susceptible  of  division. 

§  2136.  Sale  Made  in  Inverse  Order  of  Alienation  by  the 
Mortgagor — Where  the  mortgagor  sells  the  mortgaged 
premises  in  parcels,  at  successive  periods,  the  different  par- 
cels shall  be  subject  to  the  payment  of  the  mortgage  in  the 
inverse  order  of  their  alienation.  This  rule  rests  upon  the 
reason  that  where  the  mortgagor  sells  a  part  of  the  mort- 
gaged premises  without  reference  to  the  incumbrance,  pur- 
porting to  convey  the  fee  simple,  and  retaining  a  part 
himself,  it  is  equitable,  as  between  the  mortgagor  and  his 
grantee,  that  the  part  still  held  by  the  mortgagor  shall  be 
first  subject  to  the  payment  of  the  debt,  and  this  equity 
having  attached  to  the  land,  a  subsequent  purchaser  from 
the  mortgagor,  with  notice,  takes  it  subject  to  the  same 
equity.  But  it  is  evident  that  this  reasoning  has  no  appli- 
cation to  a  case  where  the  first  purchaser  takes  subject  to 
the  mortgage.  In  such  case  the  purchaser  has  no  equity, 
as  against  mortgagor,  that  the  portion  still  held  by  the 
latter  shall  be  first  applied  to  the  payment  of  the  mortgage, 
and  having  no  equity  against  him,  of  course,  has  none 

21— Boberts    v.    Goodin,    288    111. 
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against  his  grantee.  The  first  purchaser  by  taking  ex- 
pressly subject  to  the  mortgage,  consents  that  the  land 
conveyed  to  him  shall  remain  subject  to  its  pro  rata  share  of 
the  debt.  The  doctrine  thus  stated  is  too  well  settled  to 
require  the  citation  of  authorities.** 

The  rights  of  a  purchaser  from  the  mortgagor  of  a  part 
of  the  property  under  mortgage,  who  has  paid  for  his  part 
of  the  property,  to  have  all  the  parts  of  the  property  left 
in  the  mortgagor  at  the  time  of  his  purchase  sold  first, 
before  subjecting  his  property  to  sale  to  satisfy  the  mort- 
gage, is  a  superior  right  as  to  the  mortgagor,  but  it  is  a 
subordinate  right  as  against  the  mortgagee,  and  is  subject 
to  the  superior  right  of  the  mortgagee  to  collect  his  money 
in  a  way  that  is  most  to  the  interest  of  the  mortgagee.  The 
purchaser  from  the  mortgagor  can  hold  the  mortgagee  to 
account  only  where  the  mortgagee  has  wantonly,  or  in 
unjust  indifference  to  the  known  equitable  rights  of  the 
purchaser,  impaired  such  rights  by  his  act,  when  no  reason- 
able consideration  of  the  interest  of  the  mortgagee  required 
the  act  to  be  done  which  is  complained  of.** 

The  rule  of  law  in  regard  to  the  sale  of  property  in  the 
reverse  order  of  alienation  is  never  applied  to  the  injury 
of  an  innocent  mortgagee.  Before  he  can  be  required  to 
shape  his  action  in  reference  to  the  subsequent  order  of 
alienation  he  must  have  actual  notice  as  to  what  that  order 
is,  and  not  merely  the  constructive  notice  derived  from  the 
registry  of  deeds  made  by  the  mortgagor  subsequent  to 
the  mortgage.  Such  registry  is  not  even  constructive  notice 
to  him,  and  cannot  affect  his  prior  lien.** 

Where  the  decree  in  a  foreclosure  suit  is  entered  upon 
the  default  of  the  defendant,  and  there  is  no  actual  notice 
to  the  mortgagee  of  any  alienation  by  the  mortgagor  or 

22 — ^Monareh    Coal    ft    M.    Ck>.    ▼.         24 — ^Matteson   v.    Thomas,   41    HL 
Hand,  197  HL  288.        .  110. 

23 — ^Hawhe   t.    Syndacker,    86   HI. 
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the  order  in  which  alienation,  if  any,  was  made,  it  is  not 
error  not  to  order  the  sale  by  the  master  to  be  made  in 
the  inverse  order  of  alienation. 

In  order  to  invoke  the  aid  and  obtain  the  benefit  of  the 
rule  applicable  to  an  inverse  order  of  alienation  in  the  fore- 
closure of  a  mortgage  on  real  estate,  which  subsequent  to 
the  execution  of  the  mortgage  has  been  sold  by  the  mort- 
gagor in  separate  tracts  to  different  purchasers  at  different 
times,  the  parties  interested  therein  must  show:  (1)  That 
the  mortgagee  actually  knew  what  the  order  of  alienation 
was,  and  (2)  that  the  purchasers  requested  the  mortgagee 
to  sell  in  that  order.  The  rule  is  never  applied  to  the  in« 
jury  of  an  innocent  mortgagee.  Before  he  can  be  required 
to  shape  his  action  in  reference  to  the  subsequent  order 
of  alienation,  he  must  have  actual  notice  of  what  that  actual 
order  was,  and  not  merely  constructive  notice  derived  from 
the  registry  of  deeds  made  by  the  mortgagor,  subsequent 
to  the  mortgage.** 

§  2137.  Presmnptions  in  favor  of  the  Regularity  of  the 
Sale — The  presumption  of  law  is,  in  the  absence  of  proof 
to  the  contrary,  that  an  officer  in  conducting  a  sale  of 
property  does  his  duty  according  to  law.  So,  where  there 
is  an  absence  of  proof  of  any  fraud  or  injury,  violation  of 
the  conditions  of  the  decree  in  regard  to  the  sale,  the  fact 
that  the  property  was  sold  en  masse  is  not  of  itself  suffi- 
cient to  set  the  sale  aside.*® 

§  2138.  Approval  of  Report  of  Sale  by  Court--It  is  the 
duty  of  the  officer  making  the  sale  to  report  his  acts  and 
doings  in  regard  thereto  to  the  court  entering  the  decree. 

The  chancellor,  in  a  foreclosure  proceeding,  is  responsible 
for  the  decrees  and  orders  entered  therein,  and  it  is  his 
duty  to  make  investigations,  and  determine  whether  or  not 
the  sale  as  made  by  the  master  is  regular,  free  from  fraud 
or  wrong  and  to  the  best  interest  of  the  parties  concerned. 

25— Dates   v.    Winstanley,    53    m.  26— Bates   ▼.    Winstanley,    53    lU. 
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The  master  is  a  ministerial  officer  to  carry  out  the  decree 
of  the  court,  and  his  acts  are  binding  only  when  approved 
by  the  court.  If  the  chancellor  finds  upon  the  coming  in 
of  the  report  of  the  master,  that  the  sale  as  made  is  not 
for  the  best  interest  of  all  concerned  and  is  inequitable,  or 
that  any  fraud  or  misconduct  has  been  practiced  upon  the 
master  or  the  court  or  any  irregularities  are  discovered  in 
the  proceedings,  it  is  the  duty  of  the  chancellor  to  set  the 
sale  aside  and  order  another  sale  of  the  premises.  The 
chancellor  has  a  broad  discretion  in  a  passing  upon  the  acts 
of  the  master  and  approving  or  disapproving  of  them  in 
reference  to  sales  and  in  entering  its  own  order  or  decrees. 
Such  discretion  must  be  exercised  according  to  rules  of 
law.  Public  policy  requires  stability  in  all  judicial  sales 
and  that  they  should  not  be  disturbed  for  slight  causes, 
otherwise  property  could  not  be  expected  to  bring  its  full 
value  at  such  sales.  Such  a  sale  will  not,  as  a  rule,  be  set 
asjde  for  mere  informality  or  irregularity  or  for  causes 
which  parties  complaining  might  with  a  reasonable  degree 
of  diligence  have  avoided.*^ 

And  his  decrees  will  not  be  disturbed  by  a  court  of  re- 
view unless  it  is  shown  that  he  has  abused  his  discretion 
and  entered  such  an  order  or  decree,  as  would  not  seem  to 
be  equitable  between  the  parties  interested.** 

The  order  of  the  court  approving  the  master's  sale,  in 
which  it  is  recited  that  the  master  in  making  the  sale  has 
proceeded  in  due  form  of  law  and  in  strict  conformity  with 
the  decree  is  suflBcient  to  meet  any  objection  raised  as  to 
the  sufficiency  and  regularity  of  the  certificate  of  publica- 
tion.** 

An  order  of  a  court  of  chancery  confirming  the  report  of 
a  judicial  sale  is  a  final  order  in  the  case  and  cannot  be 
set  aside  after  the  expiration  of  the  term  at  which  it  was 
entered.** 


27 — Christ  ▼.  MeCoy,  287  HI.  641.  30 — Sehweinfortli  ▼.  PoeUman, 
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8  2139.  Amount  of  Sale  Eyidence  of  Value  of  Property  as 
Security — ^In  the  absence  of  any  fraud  or  irregularity  in 
the  foreclosure  of  a  mortgage,  the  price  at  which  the  prop- 
erty is  sold  is  the  conclusive  measure  of  its  value  as  security 
for  the  notes  secured  by  the  mortgage.'* 

§  2140.  Objections  to  the  Report  of  Sale— A  party  desir- 
ing to  contest  the  validity  of  a  sale  should  file  objections 
to  the  report  of  the  officer  making  the  same. 

Where  no  objections  are  filed  or  made  in  the  trial  court 
to  the  report  of  sale,  and  there  is  no  evidence  whatever  in 
the  record  to  show  that  any  fraud  was  practiced  in  the 
sale,  or  that  either  of  the  parties  were  injured,  or  that  the 
property  was  susceptible  of  subdivision,  the  appellant  can- 
not make  the  objection  for  the  first  time  in  the  court  of 
review,  that  the  property  was  sold  en  masse.^ 

§  2141.  Power  of  Officer  Conducting  the  Sale— Although 
a  bid,  either  with  or  without  a  deposit,  may  be  accepted  by 
the  officer  conducting  the  sale  its  acceptance  does  not  be- 
come an  absolute  contract  until  it  is  approved  by  the  court. 

So  where  there  is  nothing  to  indicate  that  the  master 
intended  to  waive  the  requirement  that  the  bidder  should 
pay  cash  upon  his  bid,  on  the  failure  of  the  bidder  to  pay 
cash,  the  master  has  the  right  to  reject  the  bid  and  again 
expose  the  property  for  sale.** 

§  2142.  Order  of  Court  Approving  Report  of  Sale — ^Regu- 
larly, there  should  be  a  formal  order  of  the  court  confirming 
the  report  of  the  sale ;  a  recital  in  the  record  that  the  report 
was  approved  by  the  court  and  ordered  filed  does  not 
amount  to  such  an  order ;  it  is  merely  a  memorandum ;  but 
where  the  proper  objection  is  not  made  in  the  trial  court, 
.  it  cannot  be  made  for  the  first  time  in  a  court  of  review, 
or  to  the  mode  or  manner  of  the  sale.** 

Sl—Loeb  ▼.  stern,  198  m.  371.  34— Dates   t.    Winstanley,    53    HI. 

82— Dates   ▼.   Winstanley,   53    HL      App.  623. 
App.  628. 

33— Slack  ▼.  Cooper,  121  DL  App. 
486. 
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§2143.  Setting  Aside  ForedoBnre  Sale— An  application 
to  a  court  of  equity  to  set  aside  a  judicial  sale  must  be  made 
within  a  reasonable  time  thereafter.  So  a  delay  of  seven- 
teen years  without  any  reasonable  excuse  therefore,  will 
be  considered  such  laches  as  will  defeat  the  relief  sought.** 

§2144.  Order  Requiring  Purchaser  to  Complete  Sale — 
Appeal  Therefrom — ^Where  a  purchaser  at  a  foreclosure  sale 
declines  to  complete  his  purchase,  and  an  order  of  court  is 
entered  requiring  him  to  do  so  he  may  appeal  therefrom 
directly  to  the  supreme  court  if  the  question  of  a  freehold 
is  involved ;  and  such  a  question  is  involved  where  the  ques- 
tion of  the  validity  of  the  title  conveyed  by  such  sale  is 
raised  in  objection  thereto.*^ 

§  2145.  Foreclosure  Sale  Extinguishes  Mortgage  Lien — 
Upon  a  sale  of  the  premises  in  a  foreclosure  proceeding 
the  lien  created  by  the  mortgage  is  extinguished.  It  no 
longer  exists.  And  the  complainant  in  the  foreclosure  suit 
has  secured  every  benefit  possible  to  be  secured  under  the 
mortgage  lien.*^ 

Nor  does  it  in  any  way  affect  the  result  that  the  holder 
of  the  secured  indebtedness  becomes  the  purchaser  at  the 
sale.  By  becoming  the  purchaser,  a  new  relation  is  created 
by  the  statute,  in  no  wise  depending  upon  the  privity  of 
the  contract  between  the  purchaser  and  the  mortgagor.** 

The  sale  of  land  under  a  decree  of  foreclosure  is  a  sale 
of  every  interest  in  the  land  belonging  to  any  party  to  the 
suit  and  discharges  the  land  from  every  lien  of  any  such 
party.  All  interests  are  merged  in  the  certificate  of  pur- 
chase. Subsequent  judgments  do  not  become  a  lien  upon 
the  property.** 

§  2146.  Rights  of  Purchaser  Fixed  as  of  Date  of  Mortgage 
— The  purchaser  at  a  foreclosure  sale  takes  the  estate  of 

35_Kerfoot    v.    Billings,    160    HI.  Lighteap   t.    Bradley,    186   BL    610; 

563.  Haigh  v.  Carroll,  209  BL  576. 

36— Fienhold  v.   Babcock,  275  Bl.  38— Davis  v.  Dale,  150  m.  239. 

282.  39— Heinroth  v.  Frost,  250  BL  102. 

37— Strause  t.  Dutch,  250  111.  326; 
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the  mortgagor  as  it  existed  at  the  date  of  the  mortgage^ 
but  neither  in  fact  or  law  does  such  a  purchaser  become 
the  assignee  of  the  reversion,  or  of  the  term  where  the 
lease  out  of  which  such  estate  arises,  is  made  after  the 
mortgage  is  executed.  The  purchaser  takes  the  title  as  it 
existed  in  the  mortgagor,  divested  of  subsequent  sales,  liens 
or  leases  made  by  the  mortgagor  or  those  claiming  under 
him. 

The  mortgagor  does  not  become  the  tenant  of  the  mort- 
gagee, and  the  relation  of  landlord  and  tenant  does  not 
exist  between  the  mortgagor  and  the  purchaser  at  a  mort- 
gage sale,  and  tenants  under  a  lease  made  subsequent  to 
the  mortgage  may  be  treated  as  trespassers  by  the  mort- 
gagee or  the  purchaser  at  the  mortgage  sale,  and  ejected 
without  notice. 

And  the  single  act  of  the  mortgagee  or  purchaser  in  de- 
manding rent  of  such  tenant,  will  not  create  the  relation  of 
landlord  and  tenant  when  such  demand  has  not  been  acted 
upon,  so  as  to  enable  the  mortgagee  or  purchaser  to  recover 
rent  eo  nomine.  After  such  a  sale,  in  order  to  create  a 
privity  of  contract,  there  being  no  privity  of  estate  between 
them,  it  requires  some  aflSrmative  act  by  the  parties  evi- 
dencing an  intention  to  recognize  the  former  lease  as  still 
subsisting,  or  a  new  holding  under  the  same  or  different 
terms,  to  enable  the  purchaser  to  recover  rent  as  such,  either 
by  an  action  or  by  distress  for  rent.*^ 

Where  a  party  purchases  at  a  foreclosure  sale  he  does 
so  with  full  notice  that  the  property  is  subject  to  annual 
taxes,  and  that  one  year's  taxes  will  be  levied  upon  the 
property  before  he  will  be  entitled  to  a  deed  and  posses- 
sion.*^ 

§  2147.  Sale  After  Death  of  Mortgagor,  After  Entry  of 
Decree — ^Although  there  may  be  a  sale  under  a  foreclosure 
proceeding  after  the  death  of  the  mortgagor,  on  a  decree 

40— Bartlett  v.  Hitcheoek,   10  lU.  41— Dale   ▼.    Dayis,    51    HI.    App. 

App.  87.  388. 
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rendered  before  his  death,  and  there  being  no  revival  of 
the  suit  against  his  heirs,  still  such  a  sale  is  not  erroneous. 
It  is  plain  that  the  heirs  of  the  mortgagor  are  not  entitled 
to  be  put  in  a  better  position  than  the  mortgagor  himself.^ 

§  2148.  Interest  Taken  by  Purchaser  zX  Mortga«:e  Sale— 
The  purchaser  at  a  foreclosure  sale  takes  as  a  stranger 
whatever  interest  is  authorized  by  the  decree  to  be  sold. 
By  law,  he  becomes  entitled  to  the  rights,  titles  and  interest 
of  the  mortgagor  in  the  premises,  if  no  redemption  is  made 
in  the  time  and  manner  provided  by  the  statute,  and 
necessarily  takes  the  estate  charged  with  all  its  infirmities 
of  title,  and  subject  to  all  prior  liens  to  which  it  would  have 
been  subject  in  the  hands  of  the  mortgagor.  He  is  re- 
quired to  know  that  the  mortgagor  will  be  entitled  to  the 
possession,  and  the  rents,  issues  and  profits,  of  the  prem- 
ises during  the  running  of  the  period  of  redemption,  and 
that  taxes  will  accrue,  which  would  be  a  lien  upon  the  prop- 
erty, before  the  time  of  redemption  will  expire,  and  he  vol- 
untarily purchases  subject  to  such  accruing  lien.** 

It  is  not  the  mortgage  lien  which  is  sold  but  the  property 
itself.** 

It  may  seem  a  hard  rule  that  a  purchaser  at  a  foreclosure 
sale  of  a  leasehold  estate  should  be  required  to  pay  the 
ground  rent  accruing  during  the  period  of  redemption  of 
and  taxes,  and  assessments  thereon,  in  order  to  protect 
his  purchase,  and  he  cannot  during  such  period,  apply  the 
rents,  issues  and  profits  which  the  premises  are  earning 
for  that  purpose.  But  under  the  well  established  law,  he 
is  obliged  to  assume  such  burden  if  he  makes  the  purchase, 
and  he  is  presumed  to  make  his  bid  with  a  view  precisely 
to  such  circumstances.** 

The  purchaser  at  a  sale  of  the  mortgaged  premises  does 
not  take  the  legal  title  to  the  property  sold,  but  has  only 
an  equitable  title.    His  interest  is  said  to  be  an  incipient 

42 — ^Eronenberger    v.    Heinemaim,         44 — ^Akop  t.  Stewart,  194  HL  595. 
104  m.  App.  156.  45— Oanoli  y.  Haigli,  97  m.  App. 

48— Dayia  v.  Dale,  159  lU.  289.         576. 
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interest  that  may  or  may  not  ripen  into  a  legal  title  or  an 
absolute  estate.*^ 

The  purchaser  of  real  estate  at  a  master's  sale  is  not 
entitled  to  possession  until  he  receives  a  deed.  (Myers  v. 
Manny,  63  HI.  211.)  The  legal  title  to  the  land  does  not 
pass  by  the  master 's  sale.  The  purchaser  acquires  a  right 
to  a  conveyance  of  the  title  if  the  premises  be  not  redeemed. 
(Wedgbury  v.  Cassell,  164  HI;  622.)  He  acquires  only  a 
lien.  No  new  title  vests  until  the  time  of  redemption  has 
passed.  (Stevens  v.  HL  M.  F.  Ins.  Co.,  43  111.  32.7;  Eock- 
well  V.  Servant,  63  HI.  424.)  *^ 

§2149.  Insurance  Money  on  Property  Destroyed  After 
Foreclosure  Sale  Belongs  to  Mortgagor— If  after  the  fore* 
closure  of  a  mortgage  and  before  the  time  of  redemption 
expires  the  improvements  are  destroyed  by  fire,  the  mort- 
gagor is  entitled  to  the  insurance  money,  although  the  in- 
surance clause  in  the  policy  provided  that  the  loss,  if  any, 
should  be  paid  to  a  trustee  in  a  trust  deed  as  his  interest 
might  appear;  the  trust  deed  being  foreclosed,  and  a  sale 
had  thereunder,  the  trustee  had  no  further  interest  in  the 
premises ;  he  did  not  hold  any  interest  in  the  property  for 
the  benefit  of  the  purchaser  at  the  foreclosure  sale.** 

§  2150.  Insurance  Premiums  Not  a  Lien  on  the  Mortgaged 
Property  Unless  so  SpedaUy  Provided— Although  a  mortr 
gage  may  provide  that  moneys  advanced  by  the  mortgagee 
for  taxes,  and  assessments  and  other  liens  upon  the  prop- 
erty shall  be  included  in  any  decree  of  foreclosure,  yet 
money  advanced  for  the  payment  of  insurance  premium 
cannot  be  so  included  unless  specially  provided  for  in  the 
mortgage.  Insurance  premiums  are  not  liens  upon  the 
property.** 

§  2151.  Judgments  at  Lavr  Not  Liens  on  Surplus  Arising 
on  Mortgage  Sale — ^Where  judgment  creditors  have  a  lien 

46— BnzBohke  ▼.  Wright,  166   JH         48— Bawson    y.    Bethesda    Baptist 

183.  Ghurch,  221  BL  216. 

47— Bartlett    t.    Amberg,  92    JQL         49— ColTer  ▼.  Brinkerhoff,  180  m. 

App.  877.  548. 
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only  on  the  equity  of  redemption  of  a  mortgagor  in  the 
lands,  a  sale  under  the  mortgage  cuts  off  the  Uen  of  the 
creditors;  a  sale  to  satisfy  the  mortgage  has  the  effect  to 
convert  the  land  into  money  upon  which  the  judgments 
are  not  liens  as  to  the  surplus  arising  after  satisfying  the 
mortgage,  and,  therefore,  the  judgments  are  entitled  to  no 
priority  of  payment;  if  the  judgment  creditor  desires  to 
retain  a  priority  he  should  cause  a  sale  of  the  land  under  his 
judgment,  subject  to  the  prior  mortgage.** 

§  2152.  PurdiaBer  at  Mortgage  Sale  Holds  Under  Decree 
and  Mot  Under  the  Mortgage— The  result  of  a  foreclosure 
proceeding  is  to  merge  the  trust  deed  or  mortgage  into  the 
decree,  and  the  purchaser  at  the  foreclosure  sale  holds 
under  the  decree,  and  not  under  the  mortgage  or  trust 
deed,  and  after  such  sale  the  purchaser  is  entitled  only 
to  such  rights  as  are  conferred  upon  him  by  the  statute 
which  are:  (1)  A  right  to  a  certificate  of  purchase;  (2) 
a  right  to  a  deed  for  the  premises  at  the  expiration  of 
fifteen  months  from  the  date  of  the  sale;  and  (3)  in  case 
of  redemption,  to  receive  back  the  purchase  money,  with 
interest,  and  any  taxes  he  paid  upon  the  property  during 
the  period  of  redemption.** 

§2153.  PurchaMr  at  Mortgage  Sale  Sacceeds  to  the 
Bights  of  all  Parties  to  the  Suit--A  purchaser  at  a  sale 
under  a  decree  of  foreclosure  takes  all  the  rights  of  all  the 
parties  to  the  suit,  divested  of  any  equity  of  redemption 
on  the  part  of  all  persons  who  are  parties  to  the  suit.  By 
a  foreclosure  sale  and  a  deed  thereunder  the  legal  title 
becomes  vested  in  the  grantee  of  such  deed." 

The  general  doctrine  is  that  a  purchaser  at  a  foreclosure 
sale  will  be  subrogated  to  the  rights  of  the  holder  of  the 
mortgage  which  has  been  discharged  by  the  money  pro- 
duced by  the  sale,  in  the  event  that  the  sale  is  iueffectual 

50— Ulinois  Nat.  Bank  ▼.  Tnisteoa         62— Walker  t.  Warner,  179  HL  16. 
of  Behoob,  211  lU.  500. 

51 — Sefaaeppi  y.  Bartholomae,  217 
HL  105. 
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to  convey  title  to  the  property  sold.  And  the  same  principle 
applies  to  the  assignee  of  such  purchaser.** 

§  2154.  Removal  of  ImprovementB  After  Sale  and  Before 
Expiration  of  Time  of  Redemption— Where  there  has  been 
a  foreclosure  sale  of  premises  upon  which  there  is  located 
a  house  or  other  improvements  which  are  unlawfully  re- 
moved during  the  period  of  redemption  without  the  consent 
of  the  purchaser  at  the  foreclosure  neither  the  purchaser 
nor  his  grantee  or  assignee  can,  after  acquiring  full  knowl- 
edge of  the  facts  and  a  delay  of  a  number  of  years,  and 
after  the  premises  to  which  the  house  has  been  attached 
has  passed  into  the  hands  of  an  innocent  holder,  main- 
tain a  bill  to  compel  the  return  of  the  house  to  its  former 
position,  or  the  recovery  of  rent  after  the  removal  or  to 
establish  a  lien  upon  the  property  to  which  it  was  removed 
for  the  value  of  the  house  and  for  rent  after  such  removal.** 

Where  the  mortgagee  has  proceeded  to  a  foreclosure  and 
sale,  and  the  mortgagor  thereafter  remains  in  possession, 
and  produces  a  crop,  one  who  purchases  such  crop  in  good 
faith,  and  before  the  appointment  of  a  receiver,  will  be 
protected  in  his  purchase." 

§2155.  Equitable  Estate  Vested  in  Purchaser  Not  Dis- 
turbed for  Irregularities — ^Where  a  mortgage  was  fore- 
closed, and  the  decree  provided  that,  on  default  of  the 
payment  of  the  amount  found  due,  the  equity  of  redemp- 
tion should  be  barred,  and  default  being  made,  the  property 
was  sold  as  directed  by  the  decree,  but  no  deed  made,  the 
fact,  however,  being  reported  to  the  court,  and  thereupon 
a  decree  entered  decreeing  the  title  to  the  property  to  be 
vested  in  the  purchaser,  it  was  held  that  such  an  equitable 
estate  vested  in  the  purchaser  as  to  preclude  the  heirs  of 
the  mortgagor  from  asserting  title  by  bill  in  equity  for  a 
partition  of  the  land.** 

53— Bruschke  ▼.  Wright,  166  lU.  55— Knox  v.  Oswald,  21  HI.  App. 
183.  105. 

54— Fisher   v.    Patterson,  197    HL  56— Barlow   y.   Standford,   82   HI 

414.  298. 
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Where  a  decree  of  a  foreclosure  of  a  mortgage  directs 
a  sale  of  the  mortgaged  premises,  without  allowing  the 
statutory  right  of  redemption,  it  is  merely  erroneous  in 
that  respect,  and  it  cannot  be  questioned  collaterally;  but 
if  it  were  void,  in  so  far  as  it  denies  the  right  of  redemp- 
tion, it  could  not  have  that  effect  to  deprive  the  party  of 
that  right,  and  a  bill  filed  by  the  mortgagor,  after  the  time 
prescribed  by  the  statute  has  expired,  to  redeem  from  the 
mortgage  sale  and  have  the  officer's  deed  set  aside  as  a 
cloud  upon  his  title,  but  shows  no  offer  to  redeem  from  the 
sale  within  the  time  allowed  by  the  statute,  is  without  equity, 
and  may  properly  be  dismissed.*^ 

§2156.  Purcbase  by  Mortgage  at  Foredorare  Sale — 
Where  the  mortgagor  purchases  at  a  judicial  sale,  under 
a  mortgage  created  by  himself,  he  does  not  thereby  ac- 
quire a  new  title,  divested  of  liens  prior  to  the  lien  under 
which  he  purchases.  His  purchase  is  nothing  more  than 
the  payment  of  the  debt,  and  merely  relieves  the  property 
from  an  incumbrance  thereon.** 

§  2157.  Bights  of  Assignee  of  Certificate  of  Sale— Inas- 
much as  a  purchaser  at  a  foreclosure  sale  has  not  the  legal 
title  to  the  property  bought,  he  of  course  assigns  no  legal 
title  when  he  assigns  the  certificate  of  sale.  The  assignee 
of  such  a  certificate  is  not  regarded  as  being  entitled  to 
protection  as  an  innocent  purchaser,  until  he  has  obtained 
a  legal  title  to  the  land  by  deed.  So  it  has  been  held  that 
the  assignee  of  a  certificate  of  sale,  issued  to  a  purchaser 
at  a  sale  under  a  judicial  judgment  or  decree,  is  chargeable 
with  notice  of  all  irregularities  that  may  intervene  in  the 
sale ;  he  can  acquire  no  greater  equities  under  the  certificate 
than  the  purchaser,  who  is  his  assignor,  has  therein.  He 
takes  the  certificate  charged  witii  all  defenses  which  could 
be  interposed  against  his  assignor.  So,  whatever  equitable 
defenses  could  have  been  interposed  against  the  certificate 

.  67 — Soitftdrlin  ▼.  Goxmeeticut  M.  L.         58 — Sniekerboeker     ▼.     Mf.TChiley 
I.  Co.,  90  m.  483.  Coal  Co.,  172  HL  585. 


MOBTGAGBB  1769 

in  the  hands  of  the  original  purchaser  can  be  interposed 
against  an  assignee  from  such  purchaser/* 

The  complainant  and  purchaser  at  a  foreclosure  sale  vio- 
lates no  principle  of  law  by  declining  to  assign  the  certi- 
ficate of  sale  on  being  tendered  the  amount  due  by  the 
grantee  of  the  mortgagor.  Although  the  law  will  work  an 
equitable  assignment  on  the  payment  of  the  amount  due, 
that  fact  did  not  render  it  obligatory  on  the  purchaser  to 
make  an  assignment  of  the  certificate.** 

§  2158.  Deed  on  Judicial  Sale  Presumed  Rightfully  Issued 
— ^It  will  not  be  presumed  that  an  officer  wrongfully  issues 
a  deed  on  a  judicial  sale  after  the  time  limited  theref or,  be- 
cause the  presumption  will  obtain  that  there  was  an  order 
of  court  authorizing  the  issuing  of  the  deed.  And  the  fact 
that  a  deed  was  so  issued  after  the  time  limited  therefor 
will  not  destroy  its  effect  as  a  conveyance.** 

§  2159.  Maater's  Deed  Vests  Legal  Title  in  Orantee— By 
a  foreclosure  of  a  mortgage  and  a  sale  thereunder,  and  a 
master's  deed  to  the  premises,  the  legal  title  becomes  vested 
in  the  grantee  in  such  deed,  and  leaves  nothing  in  the  mort- 
gagor or  his  grantee,  except  perhaps,  the  right  to  redeem 
in  equity,  where  there  are  equitable  grounds  for  redemp- 
tion.** 

Where  the  debt  and  decree  are  fully  satisfied  by  the  sale 
of  the  property  for  the  full  amount  thereof  including  in- 
terest and  costs,  then  as  between  the  purchaser  and  the 
owner  of  the  equity  of  redemption,  the  jurisdiction  of.  the 
court  ceases  when  the  title  to  and  the  possession  of  the 
property  has  been  perfected  in  the  purchaser.** 

§  2160.  Possession  Taken  Under  Master's  Deed  Adverse 
to  Rights  of  Mortgagor  and  His  Orantees — ^Although  the 
initiation  of  a  defective  foreclosure  proceeding  may  oper- 

59— Bnuehke  ▼.   Wright,  166   HL         61— Harrow  v.  Orogan,  219  HI.  288. 

183.  62— Walker  ▼.  Warner,  179  BL  16. 

60 — ^Mattewn  t.    Thomas,   41   HI         63— Innis    t.    Linoeheid,    126    UL 

110.  App.  27. 


1770         Thb  Law  of  Real  Pbopbbty — ^Ilukois 

ate  to  acknowledge  the  right  of  redemption  in  a  person 
not  a  party  to  the  suit  at  the  time  the  suit  was  instituted, 
still  the  culmination  of  the  proceeding  and  the  deed  of  the 
master  must  be  recognized  as  evidence  of  the  assertion 
on  the  part  of  the  mortgagee,  or  the.  purchaser  at  the  sale, 
of  an  extinguishment  of  the  equity  of  redemption.  In  such 
case  the  taking  of  possession  of  the  premises  is  not  under 
the  mortgage  but  is  adverse  to  the  rights  of  the  mortgagor 
and  his  grantees.  Such  possession  so  taken  is  an  assertion 
of  the  rights  of  the  purchaser  and  his  grantees,  acquired 
by  virtue  of  the  foreclosure  sale  and  the  master's  deed.** 

§  2161.  Decrees  for  Deficien<7-— Statute— '  ^  In  all  decrees 
hereafter  to  be  made  in  suits  in  equity  directing  the  fore- 
closure of  mortgages,  a  decree  may  be  rendered  for  any 
balance  of  money  that  may  be  found  due  to  the  complainant 
over  and  above  the  proceeds  of  the  sale  or  sales,  and  ex- 
ecution may  issue  for  the  collection  of  such  balance,  the 
same  as  when  the  decree  is  solely  for  the  payment  of  money. 
And  such  decree  may  be  rendered  conditionally,  at  the  time 
of  decreeing  the  foreclosure,  or  it  may  be  rendered  after 
the  sale  and  the  ascertainment  of  the  balance  due.  Pro- 
vided  that  such  execution  shall  issue  only  in  cases  where 
personal  service  shall  have  been  had  upon  the  defendant 
or  defendants  personally  liable  for  the  mortgage  debt,  unless 
their  appearance  shall  be  entered  in  such  suif  •• 

§2162.  Deficiency  Decree  a  Statutory  Remedy— Origi- 
nally a  mortgagee  was  relegated  to  his  action  at  law  to 
obtain  a  judgment  for  any  deficiency  that  might  be  due 
him  after  the  sale  of  the  mortgaged  premises,  but  section 
16  of  chapter  95  of  the  Revised  Statutes  makes  provision 
by  which  the  mortgagee  may,  in  the  same  proceeding,  obtain 
a  decree  in  rem  for  the  sale  of  the  property,  and  a  decree 
in  personam  if  there  should  be  a  deficiency.** 

A  decree  for  a  deficiency  may  be  rendered  conditionally  at 

64-^Walker  v.  Warner,  179  HI.  16.  66 — ^Bonton   v.    Cameron,   205    HI 
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the  time  of  decreeing  a  foreclosure  and  form  part  of  that 
decree,  or  it  may  be  rendered  after  the  sale  and  the  ascer- 
tainment of  the  balance  due.  It  is  not  necessary  that  pro- 
visions be  made  in  the  original  decree  of  foreclosure  for  a 
deficiency  decree.*'' 

While  the  statute  authorizes  the  decree  to  be  entered 
conditionally  at  the  time  of  the  decree  of  foreclosure,  its 
only  effect  is  that  a  finding  that  the  complainant  is  entitled 
to  a  decree  for  any  balance  that  may  be  due  after  the  appli- 
cation of  the  proceeds  of  the  sale.  There  can  be  no  per- 
sonal decree  until  there  is  a  judicial  determination  of  the 
amount  due.  And  that  amount  can  only  be  determined  after 
the  sale.  The  finding  that  the  complainant  is  entitled  to 
a  deficiency  decree  entered  at  the  time  of  the  entry  of  the 
foreclosure  decree  lacks  all  the  forms  of  a  person^  decree 
for  the  payment  of  money,  and  no  action  can  be  brought  on 
it.  Unless  a  decree  should  be  rendered  against  the  defend- 
ant in  the  future,  he  will  be  entirely  unaffected  by  the  inter- 
locutory finding  or  conclusion  of  the  court  that  he  will  be 
liable  for  a  deficiency  in  case  it  should  exist.** 

§  2163.  Decree  for  Deficiency  Against  Third  Persons— It 
is  only  by  the  express  provisions  of  the  statute,  or  where 
the  facts  give  equitable  jurisdiction  over  the  demand,  that 
a  third  person  liable  for  the  mortgage  debt  can  be  joined 
as  a  party  defendant  in  a  foreclosure  suit,  and  a  judgment 
rendered  against  him  for  the  deficiency.  In  the  absence 
of  such  statute,  and  of  due  circumstances  giving  jurisdic- 
tion to  a  court  of  equity,  there  is  a  misjoinder  of  causes  of 
action.** 

Although  a  sale  under  a  foreclosure  proceeding  may  ex- 
tinguish the  lien  of  the  mortgage,  yet  unless  the  property 
sells  for  enough  to  discharge  the  amount  due  and  costs,  it 

67 — Supreme  Oouneil  W.  0.  TT.  ▼.  69 — ^Walah    y.    VanHorn,    22    IB. 

Dreimaii,  193  HI.  App.  532.  App.  170. 

68 — ^Eggleston  v.  Moirison,  185  lU. 
577. 


1772         Thb  Law  ov  Bbal  Pbofibtt — ^iLLDroiB 

will  not  discharge  the  debt  Under  such  circmnstanceSy  the 
creditor,  if  there  has  been  personal  service  npon  the  debtor, 
or  the  debtor  has  entered  his  appearance  in  the  snit,  may 
have  a  deficiency  decree  against  the  debtor  for  the  balance 
due,  npon  which  an  execution  may  issue  as  in  other  cases, 
or  he  may  bring  his  action  at  law  and  secure  a  judgment 
for  the  balance  due.^ 

§2164.  Strict  Foredosiire  of  Mortgages  Arises  Where  the 
Degree  Does  Not  Provide  for  a  Sale  of  the  lands  but  pro- 
vides that  the  parties  interested  may  redeem  by  paying  the 
amount  found  due  within  a  limited  time  in  default  of  which 
payment  the  title  remains  absolute  in  the  mortgagee.*^ 

Where  the  amount  the  owner  of  the  equity  of  redemption 
is  required  to  pay  in  order  to  redeem  from  a  foreclosure 
sale  is  less  than  the  value  of  the  property,  under  our  prac- 
tice, there  cannot  be  a  strict  foreclosure.'* 

§2165.  Time  Allowed  for  Redemption  in  Strict  Fore- 
closure— ^In  a  proceeding  to  authorize  a  strict  foreclosure, 
under  the  English  practice  six  months  was  usually  given 
the  mortgagor  to  redeem,  and  if  the  debt  were  large  the 
court  would  extend  the  time  for  another  six  months.  And 
the  Supreme  Court  of  Illinois  has  repeatedly  held  that  in 
cases  of  strict  foreclosure  of  mortgages  on  real  estate  not 
less  than  ninety  days  should  be  given,  within  which  the 
defendant  should  pay  the  money  found  due,  and  when  the 
sum  was  large,  a  longer  period."" 

§  2166.  Decree  Authorizing  a  Sale  Without  Redempticm 
Erroneous — ^By  reference  to  the  statute  on  judgments  and 
executions  it  will  be  seen  that  in  all  cases  of  sales  of  mort- 
gaged lands  under  a  decree  in  equity,  the  same  right  of 
redemption  is  given  as  in  cases  of  sale  under  an  execution 
at  law.  This  statute  was  intended  to,  and  does,  prohibit 
the  sale  of  mortgaged  lands,  under  a  decree  of  foreclosure 

70— StrauBo  v.  Dnteh^  260  m.  326.  72--Gorha]&  t.  Fanon,  119  DL  425. 

71— Stephens   ▼.   Bidmell,   27    HL  78— FaneQ  t.  Fu^r,  SO  m.  874. 
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without  redemption.    And  a  decree  which  orders  a  sale  of 
lands  without  redemption  is  erroneous.^* 

§2167.  Rights  of  Subsequent  Purchasers  and  Incnm- 
braaows — ^Where  there  are  subsequent  purchasers  and 
mortgagees,  and  no  evidence  of  the  value  of  the  premises, 
it  is  error  to  render  a  decree  of  strict  foreclosure.''* 

§  2168.  Strict  Foreclosure  of  Mortgages  Mot  FaTored  by 
the  Courts — ^In  view  of  the  policy  of  our  statute  providing 
for  the  sale  of  real  estate  under  certain  decrees  as  well  as 
under  judgments  at  law,  and  allowing  the  right  of  redemp- 
tion therefrom  to  the  debtor,  his  heirs,  assigns  or  creditors, 
the  object  of  which  is  to  make  the  property  pay  all  that 
it  is  really  worth,  strict  foreclosures  of  mortgages  is  ex- 
ceptional and  not  favored. 

And  where  there  are  other  incumbrances,  creditors  or 
subsequent  purchasers  this  kind  of  a  decree  will  not  be 
allowed.  And  where  the  value  of  the  mortgaged  premises 
exceed  in  value  the  amount  of  the  mortgage  debt  and  costs, 
it  is  obvious  that  to  take  it  for  the  debt  cannot  be  for  the 
interest  of  the  debtor.^ 

It  may  be  in  rare  cases  when  it  appears  that  the  property 
is  of  less  value  than  the  debt  for  which  it  is  mortgaged,  and 
the  mortgagor  is  insolvent  and  the  mortgagee  is  willing 
to  take  the  property  in  discharge  of  the  debt  that  a  strict 
foreclosure  may  be  allowed.  But  it  is  not  as  a  general 
rule,  proper  when  there  are  other  incumbrances  upon  the 
property,  or  creditors,  or  purchasers  of  the  equity  of  re- 
demption. The  statute  allowing  redemptions  in  such  cases 
intends  to  make  the  property  pay  as  much  of  the  mortgagor 
debts  as  it  is  worth.'^ 

Where  the  title  to  property  is  held  by  one  party  as  secur- 
ity of  a  debt  due  him,  as  a  deed  absolute  in  form,  it  is  error 

74— Famll  y.  Parlier,  50  BL  274.  831;  MUler  t.  DaTis,  5  m.  App.  474; 
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for  the  court  to  decree  that  unless  the  mortgagor  shall  pay 
the  amount  of  the  indebtedness  within  a  limited  time,  the 
rights  of  the  mortgagor  become  forfeited  and  determined, 
and  the  title  remain  in  the  mortgagee  absolutely.  Such  a 
decree  amounts  in  substance  to  a  strict  foreclosure.  The 
general  rule  in  this  state  is,  that  a  strict  foreclosure  will 
not  be  decreed  unless  it  appear  that  the  property  is  of  less 
value  than  the  debt  for  which  it  is  mortgaged,  and  the 
mortgagor  is  insolvent  and  the  mortgagee  is  willing  to  take 
the  property  in  discharge  of  the  debt.  So,  where  the  main 
relief  sought  is  the  foreclosure  of  the  mortgage,  the  trial 
court  should  order  a  sale  of  the  property,  so  as  to  permit 
a  redemption  in  accordance  with  the  provisions  of  the 
statute.^ 

§  2169.  £ule  of  Strict  Foreclosure  in  Cases  of  Scant  Se- 
curity— ^But  it  is  not  understood  that  the  rule  in  this  state 
is,  that  a  strict  foreclosure  will  in  no  case,  and  under  no 
circumstances,  be  allowed  where  there  are  other  creditors, 
or  other  incumbrances  upon  the  mortgaged  property,  or 
purchasers  of  the  equity  of  redemption.  It  is  undoubtedly 
true  that  the  general  rule  is,  that  a  strict  foreclosure  will 
not  be  permitted  where  there  are  such  creditors,  incimi- 
brancers  or  purchasers,  but  there  are  exceptions  to  this 
rule.  Where  it  appears  that  the  property  affords  but  scant 
security  for  the  payment  of  the  debt  and  it  is  not  reason- 
ably possible  that  either  the  complainant  or  the  creditors 
could  reap  any  benefit  if  the  premises  were  sold  with  an 
equity  of  redemption,  the  rule  does  not  apply. 

A  court  of  conscience  will  not  sacrifice  or  endanger  the 
rights  of  a  complainant,  who  comes  within  her  portals  with 
a  just  cause,  and  holding  the  oldest  and  preferred  lien  and 
best  equity,  for  the  bare  possibility  of  a  wholly  improbable 
benefit  to  one  having  a  second  lien  or  subordinate  equity. 

It  is  the  intent  of  the  law  that  the  property  of  the  mort- 

78— Carpenter  v.   Plegge,   192   DL 
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gagor  shall  pay  as  much  of  his  indebtedness  as  it  is  worth, 
but  the  law  does  not  presume  that  it  will  pay  more  than  it 
is  worth.^ 

The  power  of  strict  foreclosure  is  frequently  exercised 
by  the  courts  and,  indeed,  it  is  probably  never  refused  where 
the  interest  of  both  parties  manifestly  require  it,  as  is 
often  the  case.** 

§  2170.  Allegations  in  Bill  for  Strict  Foreclosure  of  Mort- 
gage— One  essential  feature  to  justify  a  decree  of  strict 
foreclosure  in  this  state  is  that  the  mortgagee  is  willing  to 
take  the  mortgaged  property  in  satisfaction  of  his  whole 
debt.*i 

Where  it  is  alleged  in  the  bill  and  confessed  by  default,  or 
proved  by  evidence,  that  the  mortgaged  lands  are  not  equal 
in  value  to  the  debt  it  is  then  discretionary  with  the  court 
to  order  a  strict  foreclosure,  the  effect  of  which  is  to  vest 
the  title  absolutely  in  the  mortgagee.  The  power  to  order 
a  strict  foreclosure  is  frequently  exercised,  and  probably 
never  refused  when  the  interest  of  all  the  parties  require  it. 
We  have  no  statute  prohibiting  a  strict  foreclosure.** 

Therefore,  every  bill  for  a  strict  foreclosure  should  aver 
that  its  value  should  not  exceed  that  amount. 

Whether  it  should  also  aver  that  notwithstanding  it  is 
of  less  value  than  the  complainant  is  willing  to  take  it  in 
full  satisfaction  of  the  debt  is  not  fully  settled  in  this  state.** 

§2171.  Land  Taken  in  Satisfaction  of  Debl^IJnder  a 
strict  foreclosure  if  the  value  of  the  land  be  equal  to  the 
debt,  the  debt  is  considered  as  satisfied,  but  it  does  not 
operate  as  an  extinguishment  of  the  debt  unless  it  is  of 
equal  value.** 

§2172.  Form  of  Decree  in  Strict  Foredosore  of  Mort- 
gage— The  following  has  been  held  to  be  a  good  deoreetal 

79 — ^niinoifl  Starch  Go.  v.  Ottawa  82 — Stephens   v.    Bic3uiell,   27    m. 
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portion  of  a  decree  of  strict  foreclosure:  '^It  is  therefore 
ordered,  adjudged  and  decreed  by  the  court,  that  the  de- 
fendants (naming  them)  pay  to  the  complainant  (naming 
him)  the  said  sum  of  (naming  the  amount)  with  five  per 
cent  interest  thereon  from  the  date  hereof,  within  ninety 
days  from  the  date  of  this  decree,  and  in  default  in  the 
payment  of  said  sum  within  the  said  period  of  ninety  days, 
they,  the  said  defendants,  be  forever  barred  and  foreclosed 
of  all  right  and  equity  of  redemption  in  and  to  said  prem- 
ises and  every  part  thereof,  and  that  in  default  of  such 
payment  within  the  period  of  ninety  days,  all  the  right, 
title  and  interest,  both  legal  and  equitable,  of  the  said 
defendants  in  and  to  the  said  premises,  and  every  part 
thereof,  shall  be  and  become  vested,  absolutely  and  forever, 
unconditionally,  in  the  said  complainant  (naming  him).  It 
is  further  ordered  that  upon  the  defendants  paying  the 
complainant  the  said  sum  (naming  it),  within  the  time  above 
mentioned  the  complainant  reconvey  the  said  premises  to 
the  said  defendants  (naming  them)  by  a  suitable  instru- 
ment of  conveyance.  It  is  further  ordered,  adjudged  and 
decreed  by  the  court,  that  the  defendants  (naming  them) 
pay  the  costs  of  this  suit,  and  that  execution  may  issue 
therefor. ''•» 

In  a  strict  foreclosure  of  a  mortgage  it  is  not  necessary 
that  the  decree  should  specify  in  whom  the  title  to  the  land 
shall  be  vested.  By  barring  the  equity  of  redemption  it 
confirms  the  legal  title  in  the  mortgagee.^ 

§  2173.  Supplemental  Decree  Unnecessary  in  Strict  Fore- 
closure of  Mortgage — ^In  a  proceeding  for  a  strict  foreclos- 
ure of  a  mortgage  it  is  not  necessary  in  this  State,  that 
there  should  be  a  supplemental  decree  finding  that  the  mort- 
gagor had  not  paid  the  money  required  to  be  paid  by  him 
in  the  final  decree,  in  order  to  render  the  title  of  the  com- 
plainant complete.  The  legal  title  in  the  premises  is  vested 
in  the  mortgagee  by  the  mortgage  and  the  mortgagor  has 

85— ElUa  ▼.  IiMk,  127  JH  60.  86— Johaion  t.  DonneU,  15  m.  97. 
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only  an  equity  of  redemption,  and  this  equity  of  redemption 
is  foreclosed  by  the  decree,  unless  he  complies  with  its 
tenn8« 

§  2174.  Appeal  to  the  Supreme  or  Appellate  Oourt— Ordi- 
narily a  freehold  is  not  involved  in  a  foreclosure  proceed- 
ing so  as  to  allow  an  appeal  to  the  Supreme  Court  direct 
from  the  trial  court,  nor  in  an  ordinary  proceeding  to  have 
a  conveyance  absolute  upon  its  face  declared  to  be  a  mort- 
gage, and  a  right  to  redeem  therefrom  allowed. 

Neither  is  a  freehold  involved  in  the  ordinary  proceeding 
by  an  administrator  to  sell  the  real  estate  of  the  deceased 
to  pay  his  debts;  but  where  in  such  a  proceeding  it  is  de- 
sired to  set  aside  a  deed  claimed  to  be  fraudulent,  a  free- 
hold is  involved  and  an  appeal  goes  directly  to  the  Supreme 
Court." 

§2175.  Court  of  Review  Oovemed  by  Record  of  Trial 
Oourt — ^A  court  of  review  can  only  review  the  case  as  the 
same  was  made  in  the  trial  court,  and  brought  up  by  the 
record.  Counsel  cannot  be  permitted,  by  agreement,  to 
present  a  different  case  from  that  which  was  presented  to 
the  trial  judge.** 

§2176.  Presumptions  in  Support  of  Decree  of  Trial 
Court — ^It  is  a  well  established  principle  that  in  the  absence 
of  a  complete  record,  the  decree  of  the  trial  court  will  be 
supported  by  every  reasonable  intendment  and  presump- 
tion. If  there  are  errors  apparent  upon  the  face  of  a 
fragmentary  record  before  the  court  of  review,  other  por- 
tions of  the  record  by  which  these  apparent  errors, 
upon  any  reasonable  hypothesis,  may  be  obviated  or  cured, 
will  be  presumed  in  support  of  the  decree,  that  such  por- 
tions of  the  record  have  been  omitted.  In  view  of  these 
presumptions,  it  is,  to  say  the  least,  doubtful  whether  any 

* 

87— Ellis  ▼.  Leek,  127  HL  60.  8&— Dean  v.  Pord,  180  HL  309. 

88— Halbert  ▼.  Turner,  288  HL 
531;  Adamski  ▼.  Wieeiordc,  181  UL 
861;  Blfihle  ▼.  Ooz,  188  JXL  276. 


1778  The  Law  op  Real  Pbopebty — Illinois 

question  can  arise  upon  such  a  record  which  a  reviewing 
court  can  be  called  upon  to  consider.** 

A  variance  between  the  allegations  and  proofs  in  a  bill 
of  foreclosure  cannot  be  considered  upon  appeal  where  the 
specific  objection  was  not  made  before  the  master  or  the 
chancellor  on  the  hearing.*^ 

§  2177.  Court  of  Review  to  Reverse  Decree  Before  Mod- 
ifying It — ^A  court  of  review  cannot  modify  a  decree  with- 
out first  reversing  it.  After  the  decree  is  reversed  then 
the  court  may  modify  it  by  a  decree  of  its  own,  or  by  re- 
manding it  with  instructions.  But  before  it  can  be  modi- 
fied, the  erroneous  portions,  at  least,  must  be  reversed.** 

§  2178.  Appeal  Allowed  from  Order  Appointing  Receiver 
by  Statute — ^The  statutes  of  this  State  give  the  party 
against  whom  an  injunction  has  been  ordered,  or  over  whose 
property  a  receiver  has  been  appointed,  the  right  to  appeal 
from  such  orders,  but  from  subsequent  interlocutory  orders, 
as  to  the  sale  and  distribution  of  the  property  over  which 
a  receiver  has  been  appointed,  no  appeal  is  given.** 

§  2179.  Foreclosure  of  Mortgages  by  Sdre  Fadae— Pro- 
cedure— Statute — ^''If  default  be  made  in  the  payment  of 
any  sum  of  money  secured  by  a  mortgage  on  lands  and 
tenements,  duly  executed  and  recorded,  and  if  the  pay- 
ment be  by  installments,  and  the  last  shall  have  become 
due,  it  shall  be  lawful  for  the  mortgagee,  his  assigns,  or 
his  or  their  executors  or  administrators  to  sue  out  a  writ 
of  scire  fdcicts  from  the  clerk  *s  office  of  the  circuit  court 
of  the  county  in  which  said  mortgaged  premises  may  be 
situated,  or  any  part  thereof,  directed  to  the  sheriff  or  other 
proper  officer  of  any  county  or  counties  where  the  defend- 
ants, or  any  of  them  may  reside  or  be  found,  requiring  him 
to  make  known  to  the  mortgagor,  or,  if  he  be  dead,  to  his 
heirs,  executors  or  administrators,  to  show  cause,  if  any 

90— Dean  t.  Ford,  180  HL  309.  93 — Schaek  v.  McKay,  97  HL  App. 
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they  have,  why  judgment  should  not  be  rendered  for  such 
sum  of  money  as  may  be  due,  by  virtue  of  said  mortgage ; 
and  upon  the  appearance  of  the  party  named  as  defendant 
in  said  writ  of  scire  facias,  the  court  may  proceed  to  judg- 
ment as  in  other  cases,  but  if  said  scire  facias  be  returned 
nihil,  or  that  the  defendant  is  not  found,  an  alias  scire  facials 
may  issue/'** 

§2180.  Statute  Liberally  Construed— The  statute  in  re- 
gard to  foreclosing  mortgages  by  scire  facias  is  a  remedial 
statute,  and  as  such  is  entitled  to  a  liberal  construction,  so 
that  it  may  accomplish  the  purpose  of  the  legislative  intent.** 

But  it  was  formerly  decided  that  the  proceeding  to  fore- 
close a  mortgage  by  scire  facias,  being  a  summary  proceed- 
ing under  the  statute,  it  should  in  that  regard  strictly  eon- 
form  thereto.** 

§2181.  Statute  Changed  the  Rule  in  Regard  to  Fore- 
closure of  Mortgagee— By  the  laws  of  1825,  concerning 
judgments  and  executions,  which  has  been  continued  iii 
force  up  to  the  present  time,  it  was  provided  that  a  mort- 
gage might  be  foreclosed  at  law  by  a  scire  facias,  and  that 
the  mortgaged  premises  might  be  sold  by  a  special  fieri 
facias,  thus,  in  favor  of  the  mortgagee,  permitting  a  recov- 
ery of  a  judgment  at  law,  against  the  property,  and  a  sale 
thereof  under  execution  at  law.  This  changed  the  rule  that 
a  mortgagee  must  resort  to  equity  to  foreclose  the  equity 
of  redemption,  but  permitted  him,  if  he  chose,  to  sell  it  on 
execution,  and  thus  recognizing  the  equity  of  redemption 
as  an  interest  or  title,  that  might  be  sold  on  execution  at 
law,  subject  to  the  same  incidents  that  other  sales  of  real 
estate  were  under  when  sold  on  an  execution  at  law. 

The  General  Assembly  thus  commenced  a  modification  of 
the  rigors  of  the  common  law,  and  the  courts,  as  far  as 
the  power  existed,  by  moulding  its  plastic  rules,  and  extend- 

94— Sec.  17,  Ch.  95,  B.  S.  96— Day    v.    CufiJunan,    2    BL    (1 

95— Honore   ▼.   Wilshire,    109    111.      Seam.)  475. 
103. 
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ing  its  comprehensive  principles,  to  the  new  and  varying 
circumstances  of  our  advance  in  civilization,  trade,  manu- 
facture and  commerce,  and  avoided  many  of  the  impedi- 
ments that  stood  in  the  way  of  progress.*^ 

§  2182.  Definition  and  Nature  of  Writ  of  Scire  Fadafr— 
A  scire  facias  is  deemed  a  judicial  writ  founded  on  some 
matter  of  record.** 

Public  records  to  which  the  writ  is  applicable  are  of  two 
kinds,  viz.:  Judicial  and  non- judicial  Judicial  records  are 
of  two  kinds,  to- wit :  judgments  in  a  former  suit,  and  recog- 
nizances which  are  in  the  nature  of  judgments.^ 

Non- judicial  records  are  such  as  letters  patent,  corporate 
charters  and  records  of  conveyances  of  lands,  etc.  The 
writ  of  scire  facias  when  founded  on  a  non-judicial  record, 
is  the  commencement  and  foundation  of  an  original  action. 
Under  the  statute  of  Illinois,  authorizing  the  foreclosure  of 
mortgages  by  scire  facias  applies  only  to  mortgages  duly 
executed  and  recorded.* 

§  2183.  Proceeding  by  Scire  Facias  m  Legal  and  Not  aa 
Equitable  Action — ^As  the  foreclosure  of  a  mortgage  by 
scire  facias  is  a  proceeding  given  and  regulated  by  statute, 
and  is  in  a  court  of  law,  the  conclusion  is  irresistible,  that 
it  was  the  design  of  the  legislature,  in  the  absence  of  a 
requirement  that  it  should  be  in  the  form  of  an  equitable 
proceeding,  that  it  should  be  governed  by  the  practice  of 
courts  of  law  and  not  of  equity.  The  statute  authorizing 
this  mode  of  foreclosure  has  given  the  judgment  the  effect 
of  a  recovery  at  law  as  against  the  mortgaged  premises. 
That  it  creates  no  new  liability,  but  is  the  means  of  render- 
ing a  former  lien  available.* 

Scire  facias  is  purely  a  proceeding  at  law,  as  is  debt,  or 
assumpsit,  and  it  appertains  in  no  respect  to  equitable 
jurisdiction.    A  recovery  in  such  a  case  is  by  judgment 

97 — ^Cottingham  v.  Springer^  88  TXL  1 — ^Bobt.  Law  Die,  499. 

90.  2 — ^Kenosha,    etc,    iL    B.    Go.   t. 

98 — Chestniit   v.   Chestnut,    77   HI.  Sperry,  8  BisB.  309. 

346.  3— Chiekering  t.  Fallea,  26  HL  508. 
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and  not  by  decree,  and  such  a  recovery  is  enforced  by 
execution  on  the  judgment,  directed  to  the  sheriff  of  the 
county,  and  not  to  the  master  in  chancery,  who  is,  in  no 
sense,  or  for  any  purpose,  a  ministerial  oflBicer  of  a  court 
of  law.  The  statute  has  authorized  the  sheriff  alone,  or 
in  certain  cases,  the  coroner  or  an  elisor,  to  execute  the 
process  of  common  law  courts.  The  judge  of  such  courts 
has  no  power  to  appoint  the  master  or  other  person  to 
execute  its  judgments.  The  statute  must  be  followed.  It 
then  follows  that  a  sale  by  a  master  under  an  execution 
issued  on  a  judgment  in  scire  facias  is  wholly  without  power 
and  is  void,  and  a  purchaser  at  such  a  sale  acquires  no 
rights  thereunder.* 

§  2184.  Parties  Plaintiff  in  Sdre  Facias— Strictly  speak- 
ing the  proceeding  to  foreclose  a  mortgage  by  sdre  facias 
should  be  commenced  in  the  name  of  the  mortgagee,  because 
the  legal  title  to  the  land  is  in  him." 

But  section  17  of  chapter  95  of  the  Eevised  Statutes  of 
1874,  in  relation  to  mortgages,  provides,  if  default  be  made 
in  the  payment  of  money  secured  by  mortgage  on  lands  or 
tenements,  duly  executed  and  recorded,  on  the  same  becom- 
ing due,  it  ^ '  shall  be  lawful  for  the  mortgagee,  his  assigns, 
or  his  or  their  executors  or  administrators^*  to  foreclose 
the  same  by  scire  facias.  It  will  be  perceived  that  the 
statute  requires  that  the  mortgage  may  be  foreclosed  by 
scire  facias,  if  it  be  duly  ** executed  and  recorded."  The 
statute  has  made  provision  that  the  mortgage  may  be  ac- 
knowledged by  the  mortgagor.  No  such  formality  is  re- 
quired by  statute  as  to  the  assignment  of  the  mortgage 
to  enable  the  assignee  to  sue  out  a  scire  facias  in  his  own 
name  to  foreclose  it.  It  is  nowhere  required  that  such  an 
assignment  shall  be  acknowledged  as  deeds  or  mortgages 
are  required  to  be  acknowledged.  Originally  the  remedy 
as  given  by  statute  to  foreclose  a  mortgage  by  sdre  facias 
was  confined  to  the  ^'mortgage,  his  executors  or  adminis- 

4 — Tucker  t.  Conwell,  67  HI.  552.         5— Camp  y.  Small,  44  HL  87. 


1782  The  Law  of  Beal  Pbopbbty — ^Illinois 

trators/*  but  the  legislature  has  seen  fit  to  extend  the 
remedy  to  *^ assigns*'  of  the  mortgagee,  and  certainly  the 
court  ought  not  to  restrict  the  remedy  by  requiring  the 
assignment  to  be  made  in  a  particular  way,  when  the  legis- 
lature has  not  required  it  so  to  be  done.  The  fact  that  an 
assignment  is  not  acknowledged,  where  the  statute  does  not 
so  require  it,  does  not  prevent  it  becoming  a  part  of  the 
record.* 

§  2185.  Foreclosure  of  Mortgage  by  Sdre  Facias  for  Use 
of  Assignee  of  Note — Before  the  amendment  of  the  statute 
allowing  the  assignee  of  the  mortgage  to  institute  proceed- 
ings by  scire  facias  it  was  held  that  the  assignment  of  the 
note  secured  by  a  mortgage  did  not  prevent  the  foreclosure 
of  the  mortgage  by  scire  facias  in  the  name  of  the  mortgagee 
for  the  use  of  the  assignee  of  the  note,  the  proceedings 
being  upon  the  record  of  the  mortgage,  and  not  upon  the 
note.' 

Doubtless  the  same  principle  applies  now  since  the  amend- 
ment of  the  statute  where  the  mortgage  itself  has  not  been 
assigned. 

§2186.  Parties  Defendant  to  Scire  Facias — The  statute 
giving  the  remedy  to  foreclose  a  mortgage  by  scire  facias, 
and  relating  to  the  proceedings  thereunder,  provides  that 
the  writ  may  issue  for  that  purpose,  requiring  the  sheriff 
**to  make  known  to  the  mortgagor,  or  if  he  be  dead,  to  his 
heirs,  executors  or  administrators  to  show  cause,  if  any  they 
have,  why  judgment  should  not  be  rendered  for  such  sum 
of  miney  as  m^be  due  by  virtue  of  said  mortgage." 

The  language  is  clear  and  explicit  that  the  plaintiff  may, 
when  the  mortgagor  is  dead,  at  his  election,  make  either 
the  heirs,  executors  or  administrators  defendants,  as  he 
may  choose.  The  language  is  disjunctive  and  the  court 
cannot  by  any  known  rule  of  construction  say  that  it  re- 
quires the  heirs  to  be  made  parties,  if  the  complainant 
should  elect  to  proceed  against  the  administrator.* 

6— Honore  v.  Wilshire,  lOd  111.  103.  8— Bockwell  ▼.  Jones,  21  TEL  279. 

7— Bourland  ▼.  Kipp,  55  HI  376. 


MOBTGAGES  1783 

In  all  suits  at  law  the  proceedings  are  confined  alone  to 
the  parties  to  the  transaction.  In  no  proceeding  in  that 
form  are  incumbrancers  or  subsequent  purchasers  ever 
made  parties,  but  are  required  to  take  notice  of  the  pro- 
ceedingy  and  failing  to  do  so,  their  rights  are  not  protected. 
A  plaintiff  after  recovering  a  judgment  is  not  required  to 
give  notice  to  persons  having  subsequently  acquired  rights 
before  he  can  proceed  to  a  sale  and  satisfaction.  He  may 
sell,  and  they,  to  preserve  their  rights  must  redeem  within 
the  period  limited  by  the  statute.* 

§  2187.  Writ  of  Scire  Facias  Both  a  Process  and  Declara- 
tion and  Amendable — The  scire  facias  is  to  be  regarded 
both  as  a  declaration  and  process  and  there  is  no  good 
reason  seen  why  it  should  not  be  subject  to  the  same  rules 
of  amendment  as  declarations  in  other  cases.  The  proceed- 
ing is  not  of  a  criminal  character,  but  one  to  enforce  the 
recovery  of  a  sum  of  money  accruing  due  on  a  contract.^* 

The  writ  takes  the  place  of  a  declaration,  and  it  should 
contain,  in  substance  at  least,  every  fact  upon  which  the 
plaintiff's  right  of  action  depends." 

A  mortgage,  with  the  endorsement  thereon  of  the  regis- 
tration, is  a  suflScient  record  in  a  proceeding  to  foreclose 
the  same  by  scire  facias,  to  authorize  the  court  to  act.  It 
is  the  evidence  contemplated  by  the  statute  when  it  author- 
ized a  mortgagee  to  sue  out  a  scire  facias.  It  is  the  best 
evidence  and  the  record  could  not  have  been  introduced 
unless  upon  due  proof  of  the  loss  of  the  original  mortgage.^' 

§  2188.  Recording  Mortgage  Essential  to  Scire  Facias— 
Where  the  mortgage  conveys  lands  situated  in  two  counties, 
but  is  recorded  in  only  one,  still  a  scire  facias  may  issue  on 
it  out  of  the  county  where  it  is  recorded,  and  the  lands  sit- 
uated therein  may  be  ordered  to  be  sold.    It  is  wholly  im- 

9— Ghiekering  y.  Failes,  26  EL  508.      FerriB  y.  People,  68  HL  26;   Smith 

10— Peacock  y.  People,  83  111.  831.      y.  Steyeiu,  133  HL  183. 

11— Osgood  y.  SteyenB,  25  IH.  89;  12— Alyis  y.  MorriBon,  63  HL  181. 
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material,  for  the  purposes  of  such  proceeding,  that  the 
mortgage  was  not  recorded  in  the  other  county." 

§  2189.  Bight  to  Foreclose  by  Scire  Fadas  Confined  to 
Money  Demands — ^It  is  very  apparent  that  the  statutory 
remedy  of  foreclosure  by  scire  f acids  applies  only  to  mort- 
gages made  to  secure  the  payment  of  money.  It  does  not 
apply  to  mortgages  made  to  secure  the  delivery  of  specific 
articles  of  property,  or  the  performance  of  any  other  act. 
So  where  the  mortgage  was  made  to  secure  the  delivery 
of  internal  improvement  scrip  it  was  held  that  the  remedy 
by  scire  facias  did  not  apply." 

§  2190.  Proceeding  by  Scire  Facias  Not  an  Ordinary  A& 
ticm  but  a  Proceeding  to  Enforce  a  Specific  Lien— The  pro> 
hibition  in  the  statute  against  the  issuing  an  execution 
against  a  judgment  debtor  prior  to  one  year  after  the  issu- 
ing of  letters  of  administration  has  no  application  to  a 
proceeding  to  foreclose  a  mortgage  by  scire  facias.  Such  a 
proceeding  is  not  an  action  in  the  ordinary  acceptation 
of  the  term,  and  a  mortgage  creditor  has  a  specific  lien  on 
the  premises  described  in  the  mortgage  which  is  not  affected 
by  the  solvency  or  insolvency  of  the  estate  of  the  deceased." 

§  2191.  Maturity  of  Debt  Essential  to  Sdre  Fadas^-A 
mortgagee  may  not  proceed  by  scire  facias  to  foreclose  his 
mortgage  until  all  payments  become  due,  and  the  mortgagor 
is  in  default. 

While  it  may  be  true  that  a  writ  of  scire  facias  issued 
before  the  debt  is  due  would  clearly  be  ground  for  abating 
the  suit,  or  it  could  be  made  available  for  the  reversal  of 
the  judgment  on  appeal,  it  cannot  be  held  that  it  rendered 
the  judgment  a  nullity.  A  judgment  so  rendered  can  not 
be  questioned  collaterally.^' 

§  2192.  Foreclosing  by  Sdre  Facias  a  Proceeding  in  Rem 
— The  statute  prescribes  a  mode  of  foreclosing  a  mortgage 

IS^^Woodbury  v.  Manlove,  14  m.  15 — ^Menard  v.  Marks,  1  Seam.  25. 
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in  conrts  of  law,  and  the  judgment  must  have  the  effect  of 
a  judgment  at  law,  against  the  mortgaged  premises  alone. 
The  judgment  rendered  in  such  a  proceeding  is  in  rem,  and 
can  affect  nothing  but  the  property  described  in  the  mort- 
gage. It  creates  no  new  lien  upon  the  mortgage  premises, 
but  is  merely  the  means  of  making  available  the  lien  which 
was  created  by  the  execution  and  recording  of  the  mort- 
gage.^^ 

The  object  of  the  proceeding  is  to  enforce  a  specific  lien, 
and  not  to  obtain  a  judgment  in  personam.  The  judgment 
only  determines  the  amount  due  on  the  mortgage,  and  di- 
rects the  sale  of  the  mortgaged  premises  to  satisfy  the  same 
and  costs.  It  creates  no  lien  on  the  other  property  of  the 
mortgagor,  and  the  only  process  that  can  issue  is  a  special 
execution  against  the  mortgaged  premises.^' 

§  2193.  Notiioe  to  Defendant  by  Publication  and  Mail-- 
Statute — ^''If  the  defendant  is  a  non-resident,  or  has  gone 
out  of  the  State,  or  on  due  inquiry  cannot  be  found,  or  is 
concealed  within  the  State,  or  evades  service  of  process, 
the  plaintiff  or  his  attorney  may  file  an  aflSdavit  in  the  same 
form  as  in  like  cases  in  chancery,  and  notice  may  be  given 
as  in  such  cases.  ^'  *• 

§2194.  Form  of  Writ  of  Scire  Facias— The  following 
form  has  passed  the  inspection  of  the  Supreme  Court. 
State  of  Illinois,  Schuyler  County,  ss. 

The  People  of  the  State  of  Illinois,  to  the  sheriff  of  said 
county,  Greeting: 

Whereas  David  Manlove  and  Moses  Manlove,  by  A.  B. 
and  C.  D.,  their  attorneys,  have  filed  in  the  clerk  *s  office  of 
our  Circuit  Court,  within  and  for  the  County  of  Schuyler, 
aforesaid,  a  certain  deed  of  mortgage,  in  words  and  figures 
following,  that  is  to  say,  (Here  follows  a  copy  of  the  mort- 

17— state  Bank  y.  Wilson,  9  HL         19— See.  18,  Gh.  95,  B.  8. 
(4  Giim.)  67. 

18 — ^Woodbiury  ▼.  Manlove,  14  m. 
218. 
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gage,  acknowledgment  and  record).  And  whereas  it  ap- 
pears  that  the  last  instaUment  in  the  condition  of  said 
mortgage  deed  mentioned  has  long  since  become  due  and 
payable  by  the  said  Oreenleaf  M.  Woodbury  to  the  said 
David  and  Moses  Manlove,  according  to  the  terms  of  said 
condition.  And  Whereas,  by  virtue  of  the  deed  of  mort- 
gagCi  aforesaid,  the  condition  therein  containedy  and  accord- 
ing to  the  tenor  and  effect  of  the  promissory  notes  or  obli- 
gation in  said  condition  recited,  it  appears  that  the  said 
Greenleaf  M.  Woodbury  is  indebted  upon  the  said  mort- 
gage deed  to  the  said  David  and  Moses  Manlove  in  the 
sum  of  one  thousand  six  hundred  and  ten  dollars,  together 
with  interest  thereon,  at  the  rate  of  six  per  cent,  from  the 
time  when  said  notes  and  obligations  became  due  and  pay- 
able, according  to  the  tenor  and  effect  thereof,  and  the  said 
Greenleaf  M.  Woodbury  has  failed  to  pay  the  same,  or  any 
part  thereof,  unto  the  said  David  and  Moses  Manlove, 
according  to  the  tenor  and  effect  of  said  mortgage  deed, 
and  the  notes  and  obligations  therein  recited,  although  often 
requested  so  to  do. 

And  Whereas,  the  said  David  and  Moses  Manlove  by 
A.  B.  and  C.  D.,  their  attorneys,  have  filed  in  our  clerks' 
oflSce  their  praecipe,  directing  that  a  writ  of  scire  facias  be 
issued  on  the  said  mortgage  deed,  against  the  said  Greenleaf 
M.  Woodbury,  and  directed  to  the  sheriff  of  the  county  of 
Schuyler  aforesaid,  and  returnable  to  the  next  term  of  our 
said  circuit  court. 

We,  therefore,  command  you  that  you  serve  the  said 
Greenleaf  M.  Woodbury,  if  to  be  found  in  your  county,  per- 
sonally to  be  and  appear  in  and  before  our  circuit  court, 
within  and  for  said  county  of  Schuyler,  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  at  the  court  house 
in  Rushville,  the  seat  of  justice  of  said  county,  on  the 

Monday  of  the  month  of 

next,  and  then  and  there  show  cause,  if  any  he  have,  why 
judgment  should  not  be  rendered  against  him,  in  favor* 
of  the  said  David  and  Moses  Manlove,  upon  the  mortgage 


ss. 
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deed  aforesaid,  for  the  said  sum  of  one  thousand  six  hun- 
dred and  ten  dollars,  together  with  interest  as  aforesaid, 
which  appears  to  be  due  and  owing  from  him  to  them,  by 
virtue  of  the  mortgage,  as  aforesaid,  and  condition  therein 
contained.  And  have  you  then  and  there  this  writ,  and  the 
manner  in  which  you  shall  have  executed  the  same. 

In  Witness  Whereof  A.  B.,  clerk  of  our  said  circuit  court, 
hath  hereunto  subscribed  his  name,  and  affixed  the  seal 

of  the  said  circuit  court,  at ,  this 

day  of ,  A.  D 

(Seal)  ,. Clerk.«^ 

The  following  is  the  form  of  scire  facias,  adopted  in  a 
certain  cause,  which,  with  the  corrections  which  are  sug- 
gested to  it,  may  be  useful  in  the  preparation  of  a  writ 
of  this  kind. 

State   of  Illinois,] 
County  of  Peoria. 

To  the  sheriff  of  Peoria  County,  in  the  State  of  Illinois, 
Greeting : 

Whereas  on  the  14th  day  of  August,  A.  D.  1854,  Barthol- 
omew Fortier  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  of  said  county  a  praecipe,  in  substance  as  follows, 
to-wit : 

Bartholomew  Fortier,]       In  Peoria  Circuit  Court. 

vs.  [        To  Sept.  Term,  A.  D.  1854. 

James  McFadden. 

The  clerk  of  said  court  will  please  issue  a  writ  of  scire 
facias  to  foreclose  a  mortgage  herewith  filled  in  the  above 
entitled  cause,  returnable  to  said  term. 

(Signed)     Manning  &  Merriman, 

Attorneys  for  Plaintiff. 

And  Whereas,  on  the  same  day  there  was  filed  in  the 
said  office  a  mortgage  in  substance  as  follows,  to-wit :  (Here 
followed  a  copy  of  the  mortgage). 

Upon  which  mortgage  is  a  certificate  of  Jacob  Gale,  clerk 

20 — ^Woodbury  v.  Manlove,  14  111. 
213. 
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of  the  circuit  court,  within  and  for  the  county  of  Peoria,  an 
ofScer  authorized  hy  law  to  take  acknowledgments  of  deeds, 
of  the  acknowledgment  of  the  execution  of  said  mortgage, 
by  James  McFadden,  which  certificate  is  substantially  as 
follows,  to-wit:  (Here  follows  a  copy  of  the  certificate  of 
acknowledgment) . 

Which  said  mortgage  was  duly  executed  and  recorded  in 
Recorder's  OflBce  of  Peoria  County,  and  the  whole  of  the 
moneys  secured  to  be  paid  by  the  same,  has  become  due 
and  payable. 

And  the  said  plaintiff  avers  that  the  said  promissory 
notes  in  said  mortgage  referred  to,  are  in  substance  as 
follows,  to-wit:   (Here  followed  copies  of  the  notes). 

And  for  that  whereas  the  said  plaintiff  avers  that  the 
said  defendant,  though  often  requested  so  to  do,  hath  not 
paid  the  said  sums  of  money  mentioned  in  said  notes  re- 
ferred to  in  said  mortgage,  and  secured  to  be  paid  by  said 
mortgage,  with  interest  according  to  the  tenor  smd  effect 
thereof,  or  the  accruing  interest  thereon,  to  the  said  plain- 
tiff, nor  have  any  person  paid  the  same  or  any  part  thereof 
to  the  said  plaintiff,  for  the  said  defendant,  but  the  said  sum 
of  five  thousand  dollars,  being  the  amount  of  said  notes 
secured  by  said  mortgage,  with  interest  thereon  from  ma- 
turity of  said  notes,  still  remains  due  and  unpaid. 

You  are  therefore  commanded  to  summon  the  said  James 
McFadden,  if  he  be  found  in  your  county,  to  be  and  appear 
before  the  Circuit  Court  of  Peoria  County,  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  in  Peoria,  in  and  for 
said  county,  on  the  second  Monday  of  September  next,  to 
show  cause,  if  any  he  has,  why  judgment  should  not  be 
rendered  for  such  sum  of  money  as  may  be  found  due  by 
virtue  of  such  mortgage,  and  a  special  writ  of  fieri  facias 
requiring  the  property  mortgaged  to  be  sold  to  satisfy 
such  judgment. 

Witness  James  Gale,  Clerk  of  said  (Court)  and  the  seal 
thereof  at  Peoria,  this  14th  day  of  August,  A.  D.  1854. 
( Seal)  James  Gale,  Clerk. 
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§2195.  Defense  Pleaded— Set  Off— Statute— '' The  de- 
fendant may  plead  or  set  off  any  defense,  and  be  allowed 
to  set  off  a  demand  in  his  favor,  in  the  same  manner,  and 
the  same  rales  shall  apply  thereto,  as  if  the  suit  were  in 
any  other  form  of  action. ' ' " 

Formerly  it  was  held  that  a  mortgagor  in  a  scire  facias 
proceeding  to  foreclose  his  mortgage,  conld  only  show  mat- 
ters in  satisfaction  or  discharge  of  the  debt,  such  as  pay- 
ment, release  or  other  matters  which  satisfied  and  dis- 
charged the  debt.  He  could  not  show  that  the  mortgage  was 
a  voluntary  instrument  or  was  without  consideration."* 

He  was  not  allowed  to  prove  a  set  off.** 

But  this  has  all  been  changed  by  the  modem  statutes. 

§  2196.  Defects  in  Writ  Open  to  Demurrer— The  writ  is 
considered  both  a  process  and  a  declaration,  and  defects 
therein  can  be  reached  by  demurrer.  The  defendants  in 
this  proceeding  filed  a  general  demurrer,  which  the  court 
overruled  and  the  defendant  thereupon  filed  three  pleas. 
In  commenting  on  this  writ  the  Supreme  Court  says  the 
defects  in  the  writ  are  apparent.  It  does  not  run  in  the 
name  of  **The  People  of  the  State  of  Illinois''  as  the  con- 
stitution declares  that  all  writs  and  processes  shall  run. 
The  writ  is  void  on  its  face,  and  the  objection  to  it  can  be 
raised  on  general  demurrer,  though  it  would  be  more  proper 
to  reach  the  defect  by  a  motion  to  quash. 

It  will  also  be  noticed  that  there  is  an  absence  of  the  usual 
clause  to  a  writ  in  regard  to  its  return.  The  court  further 
says  that  the  demurrer  to  the  scire  facias  should  have  been 
sustained,  but  as  the  defendant  withdrew  his  demurrer  and 
pleaded  over,  he  cannot  assign  this  as  error,  for  by  plead- 
ing (to  the  merits)  the  demurrer  is  waived.  It  has  been 
held,  however,  that  the  omission  of  these  words  is  a  mis- 

21 — Sec.  20,  Ch.  95^  B.  S.  23— Woodbury  ▼.  Manlove,  14  lU. 

22— Pitzgerald  v.  Forristal,  48  m.      213. 
228. 
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prision  of  the  clerk,  and  is  amenable  after  a  motion  to  dis- 
miss is  made  on  account  of  the  omission.^ 

§  2197.  Presnmptioii  as  to  fhe  Delivery  of  the  Writ  to 
Officer — ^Where  there  is  nothing  in  the  record  to  indicate 
when  a  writ  of  scire  facias  was  delivered  to  the  sheriff,  it  is 
the  legal  presumption  that  it  was  delivered  to  him  at  its 
date* 

§  2198.  Requisites  of  Service  of  Writ— The  sheriff  is  to 
make  known  to  the  mortgagor  the  object  of  the  proceed- 
iiigf  l>y  reading  to  him  the  scire  facias,  the  usual  mode  by 
which  the  summons  and  other  process  are  served.  The  re- 
turn should  show  the  time  and  mode  of  the  service,  and 
on  whom  it  was  made.  It  is  this  service  which  gives  the 
court  jurisdiction  over  the  person  of  the  defendant,  and 
without  it,  or  his  voluntary  appearance,  to  the  action,  the 
proceedings  of  the  court  are  irregular  and  erroneous.** 

Without  that  formality  they  are  not  properly  before  the 
court,  and  where  these  are  wanting  all  proceedings  as  to 
them  are  void.*^ 

Where  the  sheriff  returns  a  writ  of  scire  facias  that  he 
has  made  known  to  the  defendant  by  honest  and  lawful  men 
— ^naming  them — ^as  he  is  therein  commanded,  such  service 
will  be  held  good  and  sufficient.  While  by  the  modem  prac- 
tice it  is  usual  to  return  the  writ  that  the  defendant  had 
been  served  by  reading  the  writ  to  him,  and  this,  no  doubt, 
is  the  better  practice,  still  a  return  in  strict  conformity 
with  the  English  practice  will  be  sufficient  to  authorize  the 
court  to  proceed  to  judgment.** 

§2199.  Two  Returns  of  Writs  Nihil  Sufficient  to  Give 
Court  Jurisdiction — ^In  the  foreclosure  of  a  mortgage  by 
scire  facias  there  is  an  express  provision  that  a  return  of 
two  nihils  shall  be  sufficient  to  authorize  the  judgment,  and 

24— McFadden  v.   Fortier,  20   lU.  26— Ballingall  y.  Gear,  4  HL  575. 

509.  27— Chickering    ▼.    Failes,    26    HL 

25 — Ghiekering  v.    Failes,    26    HI.      508. 
508.  28— Bockwell  t.  Jones,  21  HI.  279. 
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there  is  good  reason  for  such  distinction.  It  is  a  proceeding 
in  rem  against  the  land  alone,  and  the  party  against  whom 
the  judgment  is  rendered  incurs  no  personal  responsibility. 
It  is  assimilated  to  the  doctrine  of  the  common  law,  which 
did  not  permit  the  issuing  of  a  scire  facias  in  any  but  real 
actions,  where  the  proceedings  were  against  the  thing,  and 
not  against  the  person  merely.* 

It  is  not  usual,  if  it  has  ever  been  done,  for  an  officer  to 
certify  that  he  has  not  been  able,  during  the  whole  time  the 
writ  is  in  his  hands,  to  find  the  defendant.  And  there  is  no 
implication  that  the  defendant  could  only  not  be  found  on 
the  day  of  the  return  of  the  writ.^ 

§  2200.  Judgment  to  be  Given— Statute— ''If  the  defend- 
ant appear  and  plead  or  set  up  any  defense,  or  make  de- 
fault after  having  been  served  with  scire  facias,  or  notified 
as  aforesaid,  the  court  may  proceed  to  give  judgment,  with 
costs,  for  such  sum  as  may  be  due  by  said  mortgage,  or 
appear  to  be  due  by  the  pleadings,  or  after  default,  if  any 
be  made.''  " 

The  judgment  in  a  scire  facias  only  determines  the 
amount  due  on  the  mortgage,  and  directs  the  sale  of  the 
mortgaged  premises  to  satisfy  it.** 

§  2201.  Voidable  Judgments— Although  there  may  be  an 
error  in  the  judgment  rendered  in  a  proceeding  to  fore- 
close a  mortgage  by  scire  facias,  by  reason  of  its  not  direct- 
ing the  sale  of  the  mortgaged  premises  as  required  by  the 
statute,  and  for  such  error  it  might  be  reversed  on  appeal, 
yet  the  defendant  in  such  judgment,  not  having  availed 
himself  of  his  privilege  of  appealing,  he  cannot  attack  the 
judgment  collaterally,  nor  can  a  stranger  to  such  proceed- 
ings do  so.** 

29— McCoutrie  v.  Davis,  7  Tl.    (2  31— Sec.  19,  Ch.  95,  R.  8. 

Gilm.)  298;  Chickering  y.  Pafles,  26  32— Carpenter  v.  Mooers,  26  111.  162. 

m.    508;    Williama   v.    Ives,   49    111.  33— Swiggert  v.  Harber,  6  111.   (4 

512.  Seam.)    364;    McCormick    v.    Baner, 

80— Ohiekering   v.    Failes,    26    lU.  122  lU.  573. 
508. 
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A  judgment  in  a  scire  facias  proceeding,  which  fails  to 
award  a  special  execution  for  the  sale  of  the  mortgaged 
premises,  is  manifestly  wrong,  and  would  be  reversed  on 
appeal. 

And  an  execution  issued  on  such  a  judgment  might  on 
motion  be  quashed  and  a  levy  and  sale  thereunder  set  aside. 

But  it  does  not  necessarily  follow  that  such  proceedings 
are  v6id,  and  may  be  inquired  into  in  a  collateral  proceed- 
ing. Where  the  court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties,  whether  the  judgment  is  correct  or  in- 
correct is,  until  reversed,  binding  on  the  court,  and  every 
other  court,  and  the  parties.** 

§  2202.  Judgment  Against  Administrator  in  Scire  Facias 
— The  law  authorizes  a  proceeding  to  foreclose  a  mortgage 
by  scire  facias  against  the  administrator  of  the  mortgagor ; 
and  after  a  scire  facias  has  been  issued  out  against  the 
mortgagor  and  served  upon  him,  and  his  death  suggested 
upon  the  record,  the  court  may  legally  acquire  jurisdiction 
over  the  administrator  of  the  mortgagor  by  a  revival  of 
the  suit  against  him.  In  respect  to  thus  foreclosing  a  mort- 
gage the  court  is  legally  authorized  to  render  such  judg- 
ment against  him,  as  administrator,  as  niight  have  been  ren- 
dered against  the  mortgagor  if  living.  And  a  judgment  so 
rendered,  and  the  proceedings  under  it,  are  to  be  consid- 
ered precisely  as  they  would  be,  if  in  the  lifetime  of  the 
mortgagor,  judgment  had  been  rendered  against  him.** 

§  2203.  Attorney's  Fees  Allowed  in  Foreclosure  by  Scire 
Facias — ^Where  a  mortgage  given  to  secure  the  payment  of 
certain  promissory  notes  provides  in  express  terms  that 
in  case  of  default  in  the  payment  the  mortgagor  shall  pay 
all  costs  of  collection  and  also  all  attorney's  fees,  a  reason- 
able amount  can  be  recovered  as  attorney's  fees  merely  in 
a  foreclosure  by  scire  facias  although  such  amount  does  not 

34— Boekwell  v.  Jones,  21  IlL  278. 
35— Swiggart  v.  Harber,  5  IlL   (4 
Scam.)   364. 
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rest  in  computation,  but  must  be  ascertained  by  evidence 
aliunde,  and  the  objection  that  no  attorney's  fees  were  due 
at  the  commencement  of  the  suit  will  not  be  sustained.*^ 

§2204.  Special  Execution— Lien— Statute— '' The  mort- 
gaged premises  may  be  sold  to  satisfy  any  judgment  the 
plaintiff  in  such  action  may  recover,  and  the  court  may 
award  a  special  writ  of  fieri  facias  for  that  purpose,  to  the 
county  or  counties  in  which  the  mortgaged  premises  may 
be  situated,  and  on  which,  the  like  proceedings  may  be  had 
as  in  other  cases  of  execution  levied  upon  real  estate :  Pro- 
vided, however,  that  the  judgment  aforesaid  shall  create 
no  lien  on  any  other  lands  or  tenements  than  the  mortgaged 
premises,  nor  shall  any  other  real  estate  or  personal  prop- 
erty of  the  mortgagor  be  liable  to  satisfy  the  same;  but 
nothing  herein  contained  shall  be  so  construed  as  to  effect 
any  collateral  security  given  by  the  mortgagor  for  the  pay- 
ment of  the  same  sum  of  money,  or  any  part  thereof,  se- 
cured by  the  mortgage  deed. ' '  '^ 

§  2205.  Satisfaction  of  Mortgage  by  Sdre  Facias  a  Com- 
plete Satisfaction — The  mortgage  is  as  completely  satis- 
fied by  the  foreclosure  under  the  statute  in  regard  to  scire 
facias  as  it  would  be  by  a  foreclosure  in  chancery.  They 
are  concurrent  remedies,  and  the  mortgagee  may  elect 
which  he  will  pursue.  But  after  he  has  pursued  one  rem- 
edy, till  he  has  obtained  satisfaction  of  his  debt,  by  a  sale 
of  the  premises,  he  cannot  pursue  the  other  remedy.  He 
is  concluded  by  the  former  proceeding.*' 

§  2206.  Rights  of  Purchaser  at  Foreclosure  Sale  on  Sdre 
Facias — ^A  purchaser  on  a  sale  under  a  judgment  in  scire 
facias  acquires  all  the  right  in  the  mortgaged  premises 
which  the  mortgagor  had  at  the  time  of  the  execution  of  the 
mortgage,  entirely  unaffected  by  the  title  of  purchasers  or 
incumbrancers  subsequent  to  the  record  of  the  mortgage, 

36 — GlawBon  ▼.  Munson,  55  lU.  394.  38— State  Bank  ▼.  WilBon,  9  HL  (4 

37-— See.  21,  Gh.  95,  B.  S.  Qilm.)  57. 
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or  with  notice,  who  in  order  to  save  themselves,  must  re- 
deem as  in  cases  of  ordinary  sales  on  executions  at  law.** 

The  purchaser  after  the  expiration  of  the  time  of  re- 
demption, if  the  premises  be  not  redeemed,  becomes  the 
absolute  owner  thereof,  and  is  entitled  to  all  his  rights  as 
such.*^ 

'  §  2207.  Powers  of  Courts  of  Chancery  Over  Judgments  in 
Scire  Facias — Where  the  writ  of  scire  facias  and  the  judg- 
ment thereon  is  against  a  tract  of  land,  a  part  of  which  had 
bean  released  from  the  effect  of  the  mortgage,  it  would  op- 
erate harshly,  if  not  fraudulently,  to  permit  the  judgment 
to  stand  and  a  sale  thereunder  to  be  operative,  and  thus 
cut  off  the  claims  of  all  subsequent  purchasers  not  parties 
to  the  suit.  The  effect  of  it  would  be  to  deprive  them  of 
title  to  that  part  of  the  premises  which  had  been  released. 
To  sanction  such  a  proceeding  would  be  to  sustain  the  most 
palpable  injustice  and  wrong,  and  a  court  of  chancery  has 
power  to  set  aside  such  a  judgment  and  the  sale  thereun- 
der, and  it  is  its  duty  to  do  so.*^ 

§  2208.  Writ  of  Assistance  Defined— A  writ  of  assistance 
is  defined  as  *^a  special  writ  issued  by  a  court  of  equity  in 
aid  of  the  execution  of  its  decree. '  *  ( Standard  Dictionary. ) 
A  good  idea  of  it  can  be  formed  by  an  examination  of  the 
writ  shown  post — Sec.  2215. 

§  2209.  Writ  of  Assistance  Issued  Only  on  Judicial  In- 
quiry— There  should  be  a  hearing  by  the  court  upon  the 
facts  presented  to  it  so  that  the  court  may  judge  of  the 
propriety  of  awarding  the  writ ;  it  should  not  be  left  to  the 
determination  of  the  clerk.** 

Although  the  decree  of  foreclosure  may  provide  that  on 
the  default  of  any  person  in  possession  of  the  premises  sold 
to  deliver  possession  thereof  to  the  purchaser  on  his  produc- 

39— Chickering    v.    Failes,    26    HI.  41— Tucker  v.  Conwell,  67  m.  552. 

508;  State  Bank  v.  Wilson,  9  111.  (4  42— Bruce    v,    Roney,    18    HL    67; 

Gilm.)    57.  Smith  v.  Brittenham,  3  IlL  App.  62. 

40— Stoddard    v.    Walker,    90    111. 
App.  422. 
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tion  of  a  conveyance  therefor,  a  writ  of  assistance  may 
issue  in  accordance  with  the  practice  of  the  court,  yet  be- 
fore a  writ  can  issue,  there  must  be  a  judicial  investigation, 
ascertaining  the  facts  justifying  such  writ.** 

But  where  in  a  foreclosure  proceeding  a  receiver  has  been 
appointed  to  receive  and  collect  the  rents,  upon  due  notice 
to  the  defendant,  and  he  is  in  possession  and  refuses  either 
to  surrender  possession  or  pay  rent,  a  writ  of  possession 
may  lawfully  be  ordered  issued.** 

Where  land  is  sold  under  a  decree  of  foreclosure  a  writ 
of  assistance  will  issue  to  put  the  holder  of  the  master's 
deed  in  possession  of  the  premises.  In  such  case  he  ob- 
tains his  title  from  the  decree  of  the  court,  and  a  court  of 
chancery  will  put  a  party  in  possession  of  the  premises, 
when  it  has,  by  its  own  decree,  given  the  title  to  the  prem- 
ises to  such  party.** 

§  2210.  Against  Whom  Writ  Will  Issue— A  writ  of  pos- 
session can  only  issue  against  a  defendant  in  the  bill,  and 
those  claiming  under  him,  after  the  suit  has  been  com- 
menced; it  will  not  be  awarded  against  one  who  is  not  a 
party.*^ 

§  2212.  Writ  of  Assistance  Not  Issued  When  Unjust  and 
Inequitable — Where  after  a  sale  and  deed  to  the  complain- 
ant in  a  foreclosure  suit  the  complainant  and  the  defendant 
come  to  an  agreement  and  understanding  in  regard  to  the 
possession  of  the  premises,  and  the  complainant  agrees 
with  the  defendant  to  convey  to  him  on  the  payment  of  the 
amount  due,  the  defendant  having  acquired  a  new  right  to 
the  premises,  it  is  erroneous  to  issue  a  writ  of  assistance 
to  turn  him  out  of  possession  until  his  right  to  a  specific 
performance  can  be  determined. 

Where  new  facts  have  arisen  after  the  entry  of  the  de- 

43— Cook  V.  Moulton,  68  HI.  App.  45— Clay  v.  Hammond,  199  111.  370. 

480;  Higgina  v.  Peteraon,  64  111.  App.  46— Paine  v.  Root,  121  111.  77;  Gale 

256.  V.  Carter,  154  ni.  App.  478. 

44— Dorr  v.  Root,  104  111.  App.  417. 
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cree,  which  will  render  it  unjust  and  inequitable  to  execute 
the  decree  fully,  it  will  not  be  enforced  in  such  regard.*^ 

While  a  court  of  equity  has  the  undoubted  jurisdiction 
to  award  a  writ  of  possession  in  the  execution  of  its  decree, 
it  will  not  ordinarily  do  so  where  there  is  any  reasonable 
prospect  that  the  party  in  possession  may  make  a  success- 
ful defense  of  his  possession,  either  at  law  or  by  the  aid  of 
a  court  of  equity.** 

§  2213.  Writ  of  Assistance  Not  Proper  in  Bills  to  Bemoye 
Clouds — ^Where  land  is  sold  under  a  decree  foreclosing 
a  mortgage  a  writ  of  assistance  will  be  issued  to  put  the 
purchaser  at  the  mortgage  sale  in  possession  of  the  prem- 
ises. In  such  a  case  the  purchaser  obtains  his  title  from 
the  decree  of  a  court  of  chancery.  But  where  the  title  is 
already  vested  in  a  party,  and  he  comes  into  court  for  the 
purpose  of  Securing  the  removal  of  a  fraudulent  deed  as  a 
cloud  upon  his  title,  after  the  court  has  removed  such  cloud 
it  will  leave  the  party  to  pursue  his  remedy  at  law,  in  order 
to  get  possession  of  the  premises.  The  awarding  of  a  writ 
of  assistance  to  put  such  party  in  possession  is  not  war- 
ranted by  law.** 

§  2214.  Form  of  Decree  Providiiig  for  Writ  of  Assistance 
— **And  it  is  further  ordered,  adjudged  and  decreed  that 
upon  the  execution  and  delivery  of  the  conveyance  or  con- 
veyances as  aforesaid,  that  the  said  purchaser  or  purchas- 
ers, his  or  their  representatives  or  assigns,  be  let  into  pos- 
session of  the  portion  of  said  mortgaged  premises  so  con- 
veyed to  him  or  them,  and  that  any  of  the  parties  to  this 
cause  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  on  the  production  of  the  master^s  deed  of  con- 
veyance and  a  certified  copy  of  the  order  of  this  court  con- 
firming the  report  of  said  sale,  shall  surrender  possession 
thereof  to  such  purchaser  or  purchasers,  their  representa- 
tives or  assigns,  and  on  refusal  so  to  do  will  be  considered 
in  contempt  of  this  court. ' '  •• 

47— Cochran  v.  Folger,  116  Dl.  194.  49— Clay  v.  Hammond,  199  HI  370. 

4»— Flowers  v.  Brown,  21  HI.  270.         50— Cochran  v.  Folger,  116  HI.  194. 
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§  2215.  Form  of  Writ  of  Assistance. 

State  of  Illinois,  | 
County  of J     ' 

The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  said 
County,  GREETING : 

WHEREAS,  in  the  case  of 

in  the Court  of County,  in  and  for  the 

State  of  Illinois,  a  decree  was  entered  on  the 

day  of A.  D , 

providing  for  the   sale  of  the  premises  hereinafter  de- 
scribed ; 

AND  WHEREAS,  in  pursuance  of  said  decree  a  sale  of 

the  premises  was  thereafter  made  to  one 

,  and  in  pursuance  of  said  sale  a 

Master's  Deed  was  thereafter  duly  made  and  delivered  to 

the  said  

,  purchaser  at  said  sale ; 

AND  WHEREAS, 

parties  defendant  to  said  suit,  or  persons  who  have  come 
into  possession  of  said  premises,  or  some  portion  thereof, 
pending  said  suit,  and  under  or  through  the  parties  thereto, 
w^ere  in  possession  of  the  said  premises,  or  some  portion 
thereof,  at  the  date  of  the  said  Master's  Deed,  and  the  said 
last  named  persons  have  failed,  neglected  and  refused  to 
surrender  possession  of  said  premises  to  the  grantee  in 
said  Master's  Deed,  as  required  by  the  terms  of  the  decree 
of  sale; 
AND  WHEREAS,  by  an  order  of  said  Court  made  and 

entered  on  the day  of , 

A.  D ,  it  was  directed  that  a  writ  of  assistance 

should  issue  in  said  cause  to  eject  and  remove  from  the  pos- 
session of  said  premises  the  said 

and  put  into  the  possession  of  the  said  premises  the  safd 
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,  the  grantee  in  the  said 

Master 's  Deed, 

NOW,  THEREFORE,  we  command  you  that  in  pursu- 
ance of  the  said  orders  and  proceedings  of  the  said 

Court  of County,  you  do  at  once  proceed  to  eject 

and  remove  from  the  possession  of  the  said  premises  the 
said and  that  you  put  the  said 

grantee  in  the  said  Master's  Deed,  into  full  and  complete 
possession  of  the  said  premises  and  real  estate,  which  are 

situated  in  the  said  County  of and  State  of 

Illinois,  and  are  known  and  described  as  follows,  to-wit : 


and  that  you  certify  to  said  Court  in  what  manner  you  shall 
have  executed  the  said  writ  within  ninety  days  from  this 
date. 

Witness, ,  Clerk  of  our  said 

Court,  and  the  Seal  thereof,  at  Chicago,  in  said 
County  and  State,  this day  of 

•    •..•••.,    A.»     ±Jm     J.t/ J.Ua 


Clerk  of Court  of County,  Illinois. 

§2216.  Right  of  Mortgagee  to  TaJse  Possession  of  the 
Mortgaged  Premises  Peaceably — If  the  mortgagee  can  do 
so  peacefully,  he  may  enter  upon  and  take  possession  of  the 
mortgaged  premises,  and  apply  the  rents  and  profits  to  the 
payment  of  the  mortgage  debt  and  interest  thereon.  When 
the  mortgagee  enters  and  takes  possession  after  condition 
broken  and  before  the  debt  is  paid,  for  the  purpose  of  en- 
forcing his  security,  the  relation  of  mortgagee  and  mort- 
gagor continues  to  exist  and  the  mortgagee  occupies  a  po- 
sition of  trust  with  reference  to  the  mortgagor." 

51— Walker  v.  Warner.  179  111.  16. 
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§  2217.  Rights  of  Mortgagee  in  Poesesftion— Where  the 

legal  holder  of  the  mortgage  notes,  whether  he  be  the  orig- 
inal mortgagee  or  his  assignee,  after  condition  broken,  en- 
ters into  possession  of  the  mortgaged  premises,  he  will 
occupy  the  same  position  as  the  original  mortgagee  in  pos- 
session, and  become  liable  for  the  rents  and  profits  actually 
received  or  which  by  diligence  might  have  been  received,  to 
be  credited  upon  the  indebtedness  from  year  to  year,  first 
for  the  extinguishment  of  the  interest,  and  then  to  the  ex- 
tinguishment of  the  principal. 

And  he,  being  in  peaceable  possession  of  the  mortgaged 
premises,  after  default  in  the  payment  of  the  note,  cannot 
be  dispossessed  by  the  grantee  of  the  mortgagor  until  the 
mortgage  debt  is  paid  or  otherwise  legally  extinguished.  If 
ejectment  be  brought  by  one  claiming  under  the  mortgagor 
of  the  premises  against  the  mortgagee  in  possession,  or  one 
holding  under  him  as  tenant,  the  mortgage  will  constitute 
a  complete  defense  to  the  action,  for  the  reason  that  eject- 
ment cannot  be  maintained  against  one  lawfully  in  pos- 
session." 

§2218.  Improvements  and  Repairs  Made  by  Mortgagee 
in  Possession — It  is  stated  as  a  general  proposition  that 
a  mortgagee  in  possession  has  no  right  to  make  improve- 
ments and  repairs  on  the  mortgaged  premises  and  charge 
the  costs  of  them  to  the  mortgagor.** 

But  in  case  the  mortgagee  in  possession  should  make 
such  improvements,  the  court  may  make  or  deny  allow- 
ances therefor  according  to  the  equities  of  the  circum- 
stances. But  it  has  also  been  said  that  it  is  not  only  the 
right  but  it  is  the  duty  of  the  mortgagee  in  possession  to 
put  jipon  the  premises  all  necessary  and  proper  repairs  to 
prevent  them  from  going  to  waste,  and  to  reimburse  himself 
out  of  the  rents  and  profits,  unless,  under  the  condition  of 
the  premises  it  would  be  injudicious  to  make  such  repairs. 

52— Fountain  y.  Bookstaver,  141  HI.  54— Halbert  v.  Turner,  233  DL  531. 
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Circumstances  might  exist  where  it  would  be  better  for 
the  estate  to  abandon  the  improvements  altogether  than  to 
repair  them.  In  such  case  the  court  would  not  sanction  an 
expenditure  thus  injudiciously  made.  The  propriety  of  the 
improvements  must  be  determined  with  reference  to  the  con- 
dition of  the  owner  of  the  equity  of  redemption,  for  it  is 
upon  his  estate  that  the  improvements  are  made,  and  it  is 
against  him  that  the  expense  is  sought  to  be  charged.  It  is 
a  very  hard,  if  not  an  unjust  rule,  which  in  any  case  makes 
one  a  debtor  against  his  will,  and  it  is  very  clear  that  it 
never  should  be  done,  unless  it  is  manifestly  to  his  advan- 
tage as  well  as  just  and  proper  as  to  the  other  party.  Where 
the  condition  of  the  owner  of  the  equity  of  redemption  is 
such  that  it  would  be  a  great  injustice  to  impose  upon  him 
such  a  burden,  then  it  should  not  be  done.  It  might  be 
equivalent  to  denying  him  any  relief  whatevler. 

While  the  mortgagee  in  possession  might  be  justified  in 
making  the  necessary  repairs,  the  rule  does  not  admit  of  his 
making  new  improvements  at  the  expense  of  the  estate; 
although  sometimes  circumstances  may  exist  which  would 
authorize  the  court,  in  stating  an  account  bet\i«een  the  par- 
ties, to  allow  the  mortgagee  for  new  improvements,  which 
he  in  strictness  is  not  authorized  to  make  at  the  expense  of 
the  mortgagor.  Where  the  mortgagee  in  possession,  be- 
lieving that  he  has  made  a  valid  purchase  of  the  premises, 
and  makes  the  improvements  in  good  faith,  he  may  perhaps 
be  properly  allowed  therefor,  provided  it  will  not  cast  too 
great  a  hardship  upon  the  mortgagor." 

§  2219.  Ejectment  by  Mortgagee  on  Condition  Broken- 
While  the  mortgagor  may  be  regarded  as  the  legal  owner 
of  the  premises  as  against  all  strangers,  yet  he  is  not  .such 
owner  as  against  the  mortgagee.'* 

At  common  law  a  mortgage  conveyed  the  fee  in  the  land 
to  the  mortgagee,  and  under  it,  the  mortgagee  could  oust 

55 — McCumber  v.   Gilman,    15    III         56— Walker  ▼.  Warner,  179  IlL  16. 
381. 
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the  mortgagor  immediately  upon  the  execution  of  the  mort- 
gage without  waiting  for  the  period  fixed  for  the  perform- 
ance of  the  condition.  In  other  words,  the  mortgagee  might, 
at  common  law,  maintain  ejectment  against  the  mortgagor 
before  condition  broken  and  turn  him  out  of  possession,  un- 
less the  right  of  the  mortgagee  was  restrained  by  the  terms 
of  the  mortgage.  To  prevent  ejectment  being  brought  by 
the  mortgagee  against  the  mortgagor  most  English  mort- 
gages contained  a  clause  that,  until  default  made,  the  mort- 
gagor, his  heirs  and  assigns  might  hold  and  enjoy  the  land 
and  receive  the  profits  without  interruption  by  the  mort- 
gagee and  his  heirs.  It  must  be  remembered,  however,  that 
the  equitable  theory  of  a  mortgage  has,  in  process  of  time, 
made  in  this  State  material  encroachments  upon  this  legal 
theory.  The  doctrine  is  still  maintained,  that  the  mortgagee 
can  still  bring  ejectment  against  the  mortgagor,  but  the 
tendency  of  the  latter  decisions  has  been  to  hold  that  this 
right  has  been  so  far  limited,  as  to  confine  the  bringing  of 
the  action  to  cases  where  the  condition  of  the  mortgage  has 
been  broken,  or  where  there  has  been  failure  to  make  pay- 
ment of  principal  or  interest  according  to  the  terms  of  the 
mortgage.  The  more  reasonable  rule  is,  that  the  title  ex- 
ists for  the  benefit  of  the  holder  of  the  mortgage  indebted- 
ness. The  rule  that  the  mortgagee  can  only  bring  ejectment 
against  the  mortgagor  after  condition  broken  seems  to  be 
^  sustained  by  the  following  authorities  in  this  State." 
§2220.  Stating  Acoaunt  Between  Mortgagee  and  Mort- 
gagor— In  stating  an  account  between  the  mortgagee  in 
possession  and  the  owner  of  the  equity  of  redemption,  the 
mortgagee  should  be  credited  with  the  expense  of  judicious 
repairs  made  by  him  in  good  faith ;  and  such  payments  he 
may  have  made  to  relieve  the  premises  from  a  former  in- 
cumbrance; all  taxes  paid  by  him  thereon;  and  insurance 

57— KransK  ▼.  Udelhofer,  193  lU.  109;  Oldham  v.  Pflager,  84  HL  102; 
477.  Citing:  Vansant  ▼.  Allmon,  23  Mester  v.  Hauser,  94  III.  433;  Light- 
lU.  26;  KDgour  t.  Glockley,  83  HI.      cap  r.  Bradley,  186  HI  570. 
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premium  paid  by  him  if  any;  and  interest  on  these  sums; 
he  should  be  charged  with  the  reasonable  rent  of  the  prem- 
ises ;  the  value  of  the  rent  to  be  estimated  with  reference  to 
the  repairs  for  which  he  has  received  credit;  the  rents  to 
be  applied  first  to  extinguish  the  taxes  paid,  repairs  and 
other  expenses;  should  any  balance  remain  then  towards 
the  interest  due  upon  the  mortgage,  and  then  upon  the  prin- 
cipal ;  annual  rests  being  made  in  the  computation.  If  the 
amount  paid  for  taxes,  repairs  and  other  expenses  exceed 
the  value  of  the  rents,  interest  may  be  allowed  on  the  ex- 
cess." 

It  is  the  duty  of  the  creditor  to  diligently  guard  and  pro- 
tect the  effects  in  his  hands  for  the  security  of  his  debt. 
So,  where  the  mortgage  was  on  a  leasehold  estate  of  the 
mortgagor,  the  application  of  the  rents  by  the  mortgagee 
in  possession  to  the  discharge  of  the  ground  rent  and  the 
taxes  on  the  property  is  a  proper  and  lawful  application  of 
the  rents  and  profits  of  the  estate  by  the  mortgagee  to  pro- 
tect the  security  held  by  him.'* 

§  2221.  Suit  at  Law  Upon  the  Mortgaged  Securities— It 
cannot  be  seriously  doubted  that  the  mortgagee  or  his  as- 
signee is  entitled  to  pursue  several  remedies  afforded  by  the 
law  for  the  satisfaction  of  the  indebtedness,  and  that  the 
right  to  resort  to  an  action  at  law  against  the  makers  of 
the  notes  is  in  no  way  qualified  or  limited  by  agreements  or 
transactions  between  the  mortgagor  and  his  grantee,  such 
as  the  grantee  shall  assume  and  pay  the  indebtedness  se- 
cured by  the  mortgage,  unless  the  mortgagee  or  his  assigns 
in  some  way  assent  to  such  agreement  or-  transactions. 
Suits  at  law  against  the  makers  of  promissory  notes,  or 
taking  judgment  against  them  by  confession,  is  a  proper 
remedy  for  the  collection  of  the  notes,  and  such  a  remedy 
may  be  pursued  concurrently  with  a  proceeding  to  fore- 
close the  mortgage  given  to  secure  such  notes.    A  court  of 

58 — McCumber   v.    Gilham,   15    111.  59 — Ellia  v.  Conrad  Seipp  Brewing 

381.  Co.,  207  111.  291. 
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equity  will  not  enjoin  an  action  at  law  on  the  notes  merely 
because  the  grantees  of  the  mortgagors  had  assumed  and 
agreed  to  pay  the  debt.** 

Although  a  promissory  note  may  be  secured  by  a  trust 
deed  or  mortgage,  still  it  is  the  legal  right  of  an  innocent 
holder  thereof  who  acquires  title  thereto  before  the  ma- 
turity thereof  to  have  a  judgment  at  law  on  the  note,  for 
the  amount  of  the  note  without  regard  to  the  equities  ex- 
isting between  the  maker  and  the  payee.  And  this  is  the 
rule  at  law  without  regard  to  the  mortgage  or  trust  deed.** 

It  has  been  held  that  where  a  person  becomes  the  pur- 
chaser of  real  estate  by  deed,  and  in  the  deed  conveying  the 
property  it  is  stipulated  and  agreed  that  the  purchaser  as- 
sumes and  agrees  to  pay  a  mortgage  on  the  property  as  a 
part  of  the  consideration  of  the  conveyance  to  him,  the  con- 
tract creates  a  personal  liability  on  the  purchaser  in  favor 
of  the  holder  of  the  mortgage,  which  may  be^  ^forced  in  an 
appropriate  actioii.?  <f'i 

§  2222.  Mortgage  of  the  Lands  of  Infants  And  Other  In- 
competents— The  statutes  of  Illinois  provide  for  the  mort- 
gaging and  sale  of  the  lands  of  infants  and  other  incompe- 
tents ;  these  subjects  are  fully  treated  and  considered  in  the 
chapter  on  ''Guardians  Dealing  with  Ward's  Lands,"  and 
''Incompetents — Lunatics,  Idiots,  Drunkards  and  Spend* 
thrifts,"  to  which  reference  is  here  made. 

60 — ^Hazle  v.  Bondy,  173  HI.  302.  62 — Thompson  v.  Dearborn,  107  IlL 

61 — ^ZoUman   v.   Jackson   T.   &   S.      87. 
Bank,  238  HI.  290. 
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§  2304.  Order  of  Court  Making  Beceiver 's  Certificates  a  Paramount  Lien — 
Objections  Thereto. 
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2805.  Corporate  Property  Liable  for  Operating  ExpeiiMs  of  Beeeiver. 

2306.  Liability  of  Beeeiver  for  Taxes. 

2807.  Liability  of  Beeeiver  on  Contracts. 

2808.  Liability  of  Beeeiver  for  Torts  Committed  During  His  Administration. 
2309.  Liability  of  Beeeiver  for  Ground  Bent  During  His  Occupation. 
2810.  Joint  Liability  of  Beceivers. 

2311.  Beceivers  Acting  in  Good  Faith  Not  Liable  for  Losses. 

2312.  Bight  of  Beeeiver  to  Purchase  Property  at  Foreclosure  Sale. 

2313.  Abandonment  of  Office  by  Beeeiver. 
2814.  Application  by  Beeeiver  to  Court  for  Assistanee. 

2315.  Party  Procuring  Appointment  of  Beeeiver  Liable  for  Costs  of  Pro- 
ceeding— ^When. 

2316.  Party  Procuring  Appointment  of  Beeeiver  Not  Liable  for  Costs  of 
Proceeding — ^When. 

2817.  Form  of  Judgment  Against  Beeeiver. 

2318.  Appeals  from  Interlocutory  Order  Appointing  Beeeiver — Statute. 

2319.  Interlocutory    and    Final    Orders    Considered — Distinguished. 

2320.  Appeal  Effected  by  Filing  Bond — ^No  Prayer  Neoessary. 
2821.  Effect  of  Appeal. 

2322.  Appeal  Not  Allowed  from  Subsequent  Interlocutory  Orders. 

2323.  Appeals  by  Beeeiver. 
2824.  Compensation  of  Beeeiver. 

2325.  Compensation  of  Beeeiver  as  Between  Husband  and  Wife. 

2326.  Beeeiver  Entitled  to  Employ  Attorney. 

2327.  Beeeiver 's  Accounts  and  Beports. 

2328.  Vouchers  for  Payments  Made  by  Beeeiver. 
2829.  Particulars  Embraced  in  Accounts  and  Beports  of  Beceivers. 

2330.  Final  Beports  of  Beceivers — Former  Partial  Beport  Not  Matter  of 
Estoppel. 

2331.  Verification  of  Beeeiver 's  Accounts  and  Beports. 

2332.  Items  for  Which  Beeeiver  May  Take  Credit. 

2333.  Expenditures  for  Repairs,  Taxes  and  Insurance. 

2334.  Items  Not  Allowed  Receiver  in  His  Account. 

2335.  Amending  Accounts  of  Beceivers. 

2336.  Distribution  by  Beeeiver  Under  Control  of  Chancellor. 

2337.  Objections  to  Beeeiver 's  Accounts. 

2338.  Order   Approving   Beeeiver 's   Report   Appealable. 

2339.  Discharge  of  Receiver. 

2340.  Costs  of  Receivership — Discretion  of  Chancellor  Reviewable. 

2341.  Termination  of  Jurisdiction  of  Court. 

2342.  Interference  with  Beeeiver  or  Property  in  His  Hands,  Contempt  of 
Court  Appointing  Him. 

2343.  Beason  for  Rule   Against   Interfering  with   Receiver. 

2344.  Leave  to  Bring  Action  Against  Receiver  Discretionary  with  Court. 

2345.  Pleading  Leave  to  Sue  Receiver— Question  of  Jurisdiction. 

2346.  Want  of  Leave  to  Sue  Receiver  Not  Jurisdictional. 
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12347.    Party  Charged  with  Contempt  May  Show  Want  of  Jurisdietion  in 

Court  Appointing  Beceiver. 
{  2348.    Failure  of  Party  to  Pay  Money  on  Order  of  Court  Not  Contempt 

Unless  WilfuL 
I  2349.    Liability  of  Beceiver  for  Contempt  of  Court. 

§  2330.  Introduction — The  subject  of  receivers  is  one  that 
properly  relates  to  the  general  chancery  practice,  and  as 
such  embraces  a  very  extended  field.  There  are  a  number 
of  very  excellent  works  on  the  general  subject,  and  the  im- 
portance of  the  subject  itself  is  worthy  of  exhaustive  treat- 
ment. There  are,  however,  many  of  the  principles  relat- 
ing to  it  which  are  applicable  to  the  foreclosure  of  mort- 
gages, to  rents  and  profits  and  the  care  and  protection  of 
mortgaged  property,  and  other  real  estate ;  and  without  at- 
tempting to  exhaust  the  general  subject,  still,  it  may  prop- 
erly be  considered  here,  in  so  far  as  it  relates  to  real  estate 
and  subjects  germane  thereto.  The  importance  of  these 
subjects  warrant  giving  it  a  separate  chapter. 

§2231.  Nature  of  Office  of  Beoeiver— A  receiver  is  the 
right  hand  and  creature  of  a  court  of  equity,  and  has  such 
powers  as  are  conferred  upon  him  by  order  of  the  court 
appointing  him,  and  the  course  and  practice  of  the  courts.^ 

He  holds  the  property  in  his  possession  as  an  officer  of 
the  court  appointing  him.* 

And  the  property  entrusted  to  his  care  is  in  custodia  legis 
for  the  benefit  of  him  who  may  finally  establish  his  title 
thereto.* 

A  receiver  is  not  the  representative  of  the  party  whose 
property  he  holds ;  he  is  the  officer  and  representative  of  the 
court  which  appointed  him.* 

But  as  to  the  property,  and  all  the  rights  to  property  of 
a  judgment  debtor,  and  as  to  all  lawful  transactions  with 

1 — Christie  ▼.  Bums,  83  HI.  App.  3 — ^Buprect  v.  Henrici,  113  HI.  App. 

514.  398. 

2— Bartlett  v.  Cicero  L.  H.  ft  P.  4— Chicago  C.  By.  Co.  v.  People, 
Co.,  177  m.  68.  116  ni.  App.  633. 

2  R.  P.— 68 
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his  property,  the  receiver  stands  in  the  place  of  the  judg- 
ment debtor.* 

A  receiver  is  an  oflScer  of  the  court  appointing  him  and 
acts  under  its  orders  and  directions  and  can  do  no  act 
legally  beyond  that ;  nor  can  its  oflScers  or  agents  of  a  court 
of  equity  do  any  act  without  its  authority,  so  that  it  will  be 
compelled  to  make  decisions  and  render  decrees  which  it 
would  not  otherwise  do.  It  is  not  within  the  policy  of  the 
law  to  allow  receivers,  who  have  been  authorized  to  borrow 
money  by  the  order  of  the  court,  by  fraudulent  actions,  to 
usurp  the  functions  of  the  court.* 

Receivers  and  like  officers  are,  in  a  general  sense,  trus- 
tees in  respect  to  the  particular  persons  toward  whom  they 
stand  in  a  fiduciary  relation.'' 

§  2232.  Power  of  Court  to  Appoint  Receiver  an  Extraor- 
dinary Power  and  is  one  of  the  most  important  preroga- 
tives of  a  court  of  equity,  and,  ordinarily,  is  to  be  exercised 
only  where  it  is  clear  that  there  is  no  other  remedy  of  doing 
justice  between  the  parties  and  to  prevent  the  accomplish- 
ment of  a  wrong.' 

The  power  of  a  court  of  chancery  to  appoint  a  receiver 
in  a  proper  case  is  undoubted,  but  the  exercise  of  that  power 
is  an  entirely  different  proposition.* 

It  is  no  slight  thing  for  a  court  of  chancery  to  lay  its 
hands  on  the  property  and  take  it  out  of  the  control  of  the 
claimant.  It  should  only  be  done  when  the  court  can  see 
by  the  specific  allegation,  sustained  by  credible  evidence, 
that  will  justify  such  action.^* 

A  receiver  should  be  appointed  in  no  case  unless  it  is 
made  to  appear  that  there  is  an  imperative  necessity  for  the 

5— First  Nat.  Bank  v.  Baker,  62  8— Schack  v.  McKey,  100  HI  App. 

111.  App.  154.  294. 

6— Newbold  v.  Peoria  &  S.  R,  R.  9— Daley  v.  Nelson,  119  m.  App. 

Co.,  5  ni.  App.  367.  627. 

7__Wilaon  v.  Equitable  Trust  Co.,  10— Young  v.  Butan,  69  XIL  513. 
98  111.  App.  81. 
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step,  to  preserve  some  particular  property  for  such  per- 
sons as  shall  be  entitled  to  the  benefit  thereof.** 

A  receiver  should  never  be  appointed  unless  it  is  apparent 
from  the  showing  made  that  there  is  danger  of  the  prop- 
erty being  dissipated,  or  placed  beyond  the  jurisdiction  of 
the  court,  or  in  some  way  involved  by  transfer  or  convey- 
ance, or  its  being  subject  to  other  claims,  so  as  to  render 
it  more  difficult  for  the  court  to  give  and  enforce  the  final 
relief  to  which  the  complainant  may  be  entitled. 

The  appointment  of  a  receiver  and  authorizing  him  to 
take  possession  of  the  property  of  another  is  the  exercise  of 
a  higher  and  more  far-reaching  power  than  the  granting 
an  injunction,  and  should  not  be  resorted  to  where  an  in- 
junction will  as  well  serve  the  purpose  of  the  judicial  pro- 
ceeding, and  at  the  same  time  protect  the  rights  of  the 
complainant.*' 

If  the  applicant  for  the  appointment  of  a  receiver  with- 
draws his  application  the  court  would  be  without  authority 
to  further  entertain  the  application." 

Where  it  is  made  to  appear  to  the  court  that  the  matters 
in  controversy  in  the  original  bill  are  settled  between  the 
parties,  so  that  the  bill  can  no  longer  be  maintained,  the 
power  of  the  court  to  appoint  a  receiver  is  lost." 

§  2233.  Equitable  Powers  Exercised  by  Coorts  of  Law- 
Statute — '^When  it  shall  appear  that  any  garnishee  has 
in  his  hands,  or  under  his  control  any  goods,  chattels  or 
choses  in  action  or  effects  belonging  to  or  which  he  is  bound 
to  deliver  to  the  defendant,  with  or  without  condition,  the 
court  or  justice  of  the  peace  may  make  any  and  all  proper 
orders  in  regard  to  the  delivery  thereof  to  the  proper  officer, 
and  the  sale  and  disposition  of  the  same,  and  the  discharge 
of  any  lien  thereon,  and  may  authorize  the  garnishee  to  sell 
any  such  property,  or  collect  any  chose  in  action,  and  ac- 

ll-^First  Nat.  Bank  ▼.   Gage,  79  13— Chicago  T.  ft  T.  Co.  ▼.  Chap- 

m.  207.  man,  132  lU.  App.  55. 

12 — Schaek  v.  McKej,  97  HI  App.  14 — Chriatoifel  ▼.  Lee,  153  lU.  App. 

460.  395. 
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count  for  the  proceeds  thereof ;  or,  if  the  proceedings  be  in 
a  court  of  record,  the  court  may  appoint  a  receiver  to  take 
possession  and  sell,  collect  or  otherwise  dispose  of  the 
same,  and  make  all  necessary  orders  in  regard  thereto 
which  may  be  necessary  or  equitable  between  the  par- 
ties/'" 

§2234.  Purpose  of  Appointing  a  Receiver— The  only 
purpose  for  appointing  a  receiver  is  to  preserve  the  se- 
curity or  property,  and  apply  the  proceeds  thereof — either 
the  rents,  issues,  profits  or  other  proceeds  when  necessary, 
to  the  discharge  of  the  indebtedness,  or  for  the  benefit  of 
the  persons  interested  therein  to  whom  they  rightfully  be- 
long." 

So  where  there  is  no  fraud  alleged,  or  shown,  and  no  suffi- 
cient proof  «that  such  a  step  was  necessary  to  save  the  prop- 
erty from  material  injury  or  rescue  from  impending  de- 
struction, there  is  no  necessity  for  the  appointment  of  a  re- 
ceiver. A  receiver  should  be  appointed  in  no  case,  unless  it 
is  made  to  appear  that  there  is  an  imperative  necessit}^  for 
the  step  to  preserve  some  particular  property  for  such  par- 
ties as  shall  be  entitled  to  the  benefit  thereof.*' 

When  a  court  seizes  the  funds  of  a  bank  it  does  so  for  the 
benefit  of  the  creditors  of  the  bank.  The  court  by  its  re- 
ceiver takes  possession  of  the  property  and  does  so  to  be* 
administered,  paid  and  distributed  according  to  the  equita- 
ble claims  of  the  creditors  of  the  bank.  By  appointing  a 
receiver  and  placing  the  funds  in  his  hands,  none,  the  slight- 
est, change  occurs  in  the  rights  of  a  single  creditor,  as  a  de- 
positor. It  becomes  the  duty  of  the  court  to  distribute  the 
fund,  according  to  the  rights  of  the  creditors  as  they  then 
existed.  The  mere  fact  that  a  fund  was  deposited  in  the 
bank  by  the  order  of  the  court  does  not  give  the  claim  of 

IS—Sec.    24,    Oh.    62,    <<  Garnish-  17— Merrifleld  ▼.  Bnrrowi,  153  la 

ment,''  B.  S.  App.  523. 

16— Davis  y.  Dale,  150  m.  239; 
Knickerboeker  ▼.  McKinley  Goal 
Co.,  172  HL  636. 
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the  court  a  preference  over  other  just  claims,  where  the  de- 
posit is  not  made  a  special  deposit.^* 

§2235.  Receivers  Not  Appointed  as  a  Punishinent  for 
Past  Oflfenses — Courts  do  not  appoint  receivers  as  a  pun- 
ishment for  past  dereliction,  nor  because  of  past  dangers. 
Receivers  are  appointed  because  of  present  conditions  and 
well  founded  apprehensions  of  the  future.  Past  conduct 
and  past  conditions  may  be  taken  into  consideration  in  de- 
termining what  the  present  situation  is  and  what  the  future 
will  be,  but*  a  receiver  will  not  be  appointed  because  of 
things  done  or  attempted  at  a  past  time,  when  the  present 
situation  and  the  prospects  for  the  future  are  not  such  as  to 
warrant  the  taking  the  control  of  the  property  out  of  the 
hands  of  the  owner." 

§  2236.  Appointment  of  Receiver  a  Matter  of  Discretion 
—The  appointment  of  a  receiver  is  a  matter  of  discretion 
with  the  court,  and  not  a  matter  of  right;  the  discretion  is 
to  be  exercised  with  regard  to  the  circumstances  of  the  case ; 
it  is  to  be  exercised  with  great  caution  and  never  except  in 
a  strong  case.  The  general  rule  is  to  refuse  interlocutory 
application  for  the  appointment  of  a  receiver,  unless  the 
complainant  presents  a  prima  fade  case,  and  the  court  is 
satisfied  that  the  danger  of  ultimate  loss  to  the  complain- 
ant." 

Extreme  caution  should  be  observed  by  the  courts  in  the 
appointment  of  receivers  to  take  the  property  of  solvent 
and  going  concerns." 

It  must  appear  that  its  exercise  is  for  the  promotion  of 
the  ends  of  justice,  and  for  the  protection  of  the  rights  of 
all  the  parties  interested  in  the  controversy,  and  the  sub- 
ject matter,  and  is  based  upon  facts  made  to  appear  to  the 

18 — Otis  V.  GrosB,  96  111.  612.  21— Vienna  Bakery  Co.  ▼.  Heissler, 

19 — Vienna  Bakery  Go.  v.  HeiBsler,      50  111.  App.  406;  Black  Diamond  Go. 

50  111.  App.  406.  V.  Waterloo,  62  HI.  App.  206. 

20— Ruprecht   v.    Henrici,    113    HI. 

App.  398;  Gee  v.  Gee,  107  III  App. 

818. 
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court  that  there  is  no  other  adequate  remedy  or  means  of 
accomplishing  the  desired  object  of  the  judicial  proceed- 
ing» 

Although  a  trust  deed  may  authorize  the  trustee  to  take 
possession  of  the  mortgaged  premises,  yet  if  he  refuses  to 
do  so,  a  court  of  equity  may  appoint  a  receiver  independent 
of  any  question  of  the  depreciation  of  the  property.  An  ap- 
pointment may  also  be  made  in  such  a  case  though  it  may 
not  appear  whether  the  party  personally  liable  is  solvent  or 
insolvent.* 

While  the  appointment  of  a  receiver  is  a  matter  of  discre- 
tion with  the  court,  yet,  where  the  mortgage  provides  for 
such  an  appointment  on  default  in  the  payment  of  the  in- 
debtedness, the  fact  that  the  real  estate  is  ample  security 
for  the  debt  is  immaterial  and  the  appointment  of  a  re- 
ceiver in  such  case  is  not  a  violation  of  the  discretion  of  the 
court.** 

It  is  not  always  discretionary  with  the  court  either  to 
appoint  a  receiver  or  to  order  the  funds  in  his  hands  as  pro- 
ceeds of  the  rents  applied  on  the  deficit  after  the  sale.  It 
may  be  a  matter  of  right  of  all  the  parties  interested.** 

§  2237.  Exhausting  Remedy  at  Law  Before  the  ApjKnnt- 
ment  ci  a  Eeceiver — The  power  of  appointing  a  receiver 
is  seldom  exercised  where  there  are  other  legal  remedies 
which  are  adequate  to  protect  the  rights  of  the  moving  par- 
ties.** 

In  creditor's  bills  and  proceedings  of  such  nature,  re- 
ceivers are  not  ordinarily  appointed  till  it  is  shown  that 
the  creditor  has  exhausted  his  remedy  at  law,  for  the  reason, 
among  other  things,  that  to  do  so  would  deprive  a  party 
against  whom  the  proceedings  are  prosecuted,  of  his  right 

22 — Schack  t.  McKay,  97  HI.  App.  25 — ^Townaend   ▼.   Wilson,   155   HL 

460.  App.  303. 

23— Oooden  t.  Vinke,  87  HL  App.  26— Watson    v.    Cudney,    144    HL 

562.  App.  624. 

24 — ^Lechner  v.  Green,  104  111.  App. 
442. 


Beceivers  1813 

of  trial  by  jury.  As  a  general  rule,  the  creditors  of  a  cor- 
poration must  enforce  their  legal  claims  at  law,  and  they 
can  obtain  relief  in  equity  only  after  their  legal  remedies 
have  been  exhausted.*^ 

The  power  to  appoint  a  receiver  and  put  him  in  posses- 
sion of  the  property  of  another  is  one  of  the  most  impor- 
tant prerogatives  of  a  court  of  equity  and  is  only  to  be  ex- 
ercised by  a  conscientious  chancellor  when  it  is  clear  there 
is  no  other  adequate  means  of  doing  justice  between  the  par- 
ties, and  preventing  the  accomplishment  of  a  wrong.  It 
does  not  necessarily  follow  that  because  the  remedy  at  law 
is  attended  with  difficulty,  that  the  complainant  may  have 
relief  in  equity  by  the  appointment  of  a  receiver. 

Where  the  material  allegations  of  the  bill  make  out  the 
statement  of  a  case  for  which  the  law  affords  a  full  remedy 
then  the  complainant  has  a  full,  plain,  adequate  and  com- 
plete remedy  at  law.  And  where  the  application  is  for  the 
appointment  of  a  receiver  and  directing  him  to  take  posses- 
sion of  property,  out  of  the  possession  of  one  who  claims  to 
hold  it  by  right  of  ownership  before  a  final  hearing,  and  it 
appearing  the  complainant  has  such  an  adequate  remedy  at 
law  there  is  no  necessity  for  the  appointment  of  a  receiver, 
and  one  should  not  be  appointed. 

The  reservation  of  the  defendant  in  his  answer  of  all 
advantage  he  might  have  by  demurring  to  the  bill,  enables 
him,  on  the  hearing  of  the  application  for  the  appointment 
of  a  receiver,  to  raise  the  question  that  the  complainant  has 
a  complete  and  adequate  remedy  at  law.*' 

§  2238.  Courts  Without  Jurisdiction  to  Grant  Relief 
Without  Power  to  Appoint  a  Receiver— Where  the  bill  as 
presented  is  insufficient  to  authorize  any  relief  under  it,  the 
appointment  of  a  receiver  is  improper.  It  is  clear  that  if 
the  court  is  without  jurisdiction  to  grant  the  ultimate  relief 

27— Brabrook  Tailoring  Co.  v.  Beld-  28 — Schack  v.  McKay,  97  HI.  App. 

ing,  40  HI.  App.  326.  460. 
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prayed  for  in  the  bill,  it  has  no  power  to  appoint  a  re- 
ceiver.** 

And  when  th^  jurisdiction  is  wanting,  either  as  to  the 
subject  matter  of  the  parties,  the  judgment  is  a  nullity. 

So  it  was  held  that  a  decree  appointing  a  receiver  of  the 
property  of  the  defendant  who  had  not  been  properly  served 
with  process  was  a  nullity,  and  his  acts  in  selling  the 
property  were  not  legal.** 

§2239.  Appointing  Receivers  Being  Discretionary,  not 
Reviewable — The  act  of  appointing  a  receiver  being  dis- 
cretionary with  the  court  its  acts  in  that  regard  will  not  be 
reviewed  where  no  abuse  of  such  discretion  appears.** 

Where  the  appointment  of  a  receiver  is  not  the  ultimate 
end  or  object  of  the  suit,  but  merely  ancillary  thereto,  and 
resting  in  the  sound  discretion  of  the  court,  the  Appellate 
Court  will  not  interfere  with  the  course  being  pursued  by 
the  trial  court,  except  where  it  appears  that  the  justice  of 
the  case  requires  it.** 

On  an  application  to  the  chancellor  for  the  appointment 
of  a  receiver  he  does  not  abuse  his  discretion  in  hearing 
proofs  by  affidavits,  where  equal  rights  in  that  respect  are 
accorded  to  each  of  the  contestants,  and  all  the  proofs  of- 
fered by  either  of  them  are  received  and  heard  by  the 
court.** 

§  2240.  Power  of  Appointing  Receiver  Under  Legislative 
Control — The  power  to  appoint  a  receiver  is  the  preroga- 
tive of  a  court  of  equity,  but  that  power  is  subordinate  to 
the  legislative  action  whenever  a  statute  exists  in  any  wise 
limiting  or  defining  the  power.** 

§2241.  Necessity  of  Appointment  of  Receiver  Appar- 
ent— The  general  rule,  no  doubt,  is  subject  to  few  excep- 


29 — Hooper  v.  Davis,  70  111.  App. 
682;  People  v.  Weigley,  155  IlL  491. 

30 — St.  Louis  ft  Sandoval  G.  ft  M. 
Co.  V.  Sandoval  C.  ft  M.  Co.,  Ill  111. 
32. 

31 — Garrett  v.  Simpson,  115  HI. 
App.  62. 


32— St.  Louis,  V.  ft  T.  H.  B*  E.  Co. 
V.  Vandalia,  103  liL  App.  363  j  Love 
V.  Love,  145  HI.  App.  150. 

33— Chicago  T.  ft  T.  Co.  v.  Chap- 
man, 132  HL  App.  55. 

34— Watson  v.  Cudney,  144  DL 
App.  624. 
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tionSy  that  a  receiver  should  never  be  appointed  unless  it 
appear  to  the  chancellor  from  the  showing  made  that  there 
is  danger  that  the  property  which  is  the  subject  of  litigation 
is  liable  to  be  dissipated  or  placed  beyond  the  jurisdiction 
of  the  court,  or  in  some  way  involved  in  transfers  or  con- 
veyances, or  by  its  being  subjected  to  other  claims  so  as  to 
render  it  dijBScult  for  the  court  to  give  and  enforce  final 
relief  of  the  kind  to  which  the  complainant  is  entitled.  So 
where  it  appears  from  the  allegations  of  the  bill  that  the 
defendant  had  no  right,  title  or  interest  of  the  real  estate, 
and  that  the  conveyance  was  made  to  him  for  the  purpose 
of  violating  an  injunction  and  for  the  pui*pose  of  hindering 
and  delaying  the  complainant  in  the  enforcements  of  his 
rights,  is  suflScient  ground  for  the  appointment  of  a  re- 
ceiver.** 

Where  the  allegations  of  a  bill  show  that  the  trustees  of 
a  corporation,  under  the  pretense  of  a  sale,  have  fraudu- 
lently taken  the  assets  and  property  of  the  corporation  and 
have  converted  them  to  their  own  use,  and  that  the  property 
may  be  traced  by  a  receiver,  but  if  none  be  appointed  the 
defendants  will  make  way  with  such  property,  and  put  it 
beyond  the  reach  of  the  court,  and  that  the  corporation  had 
ceased  to  do  business,  these  allegations  are  sufficient  to  jus- 
tify the  appointment  of  a  receiver.*® 

A  receiver  is  not  usually  appointed  until  after  an  answer 
is  filed,  but  in  cases  of  fraud  or  some  other  strong  ground 
is  shown  to  induce  the  court  to  act,  and  the  facts  are  shown 
by  affidavit,  the  court  may  be  justified  in  appointing  a  re- 
ceiver before  an  answer  is  filed.*'' 

A  mortgagee,  filing  a  bill  to  foreclose  a  mortgage,  will 
not  be  entitled  to  have  a  receiver  appointed  unless  it  ap- 
pears to  the  court  that  the  mortgagor  is  insolvent  and  the 
security  is*inadequate.** 

35 — ^Hancoek  v.  American  Bonding  37 — ^Daley  v.  Nelson,  119  HI.  App. 

&  T.  Co.,  86  111.  App.  630;  Schack  v.  627. 

McKay,  97  HI.  App.  460.  38— Cross    v.    WiU    County    Nat. 

36 — Chandler  Mortgage  Co.  y.  Lem-  Bank„  177  111.  33. 
ing,   113   HI.  App.   423. 


1816  The  Law  of  Beal  Pbopbbty — Illinois 

§  2242.  Power  of  Courts  of  Equity  to  Appoint  Receivers 
for  Corporations — Statute — **  Courts  of  equity  shall  have 
full  power,  on  good  cause  shown,  to  dissolve  and  close  up 
the  business  of  any  corporation,  to  appoint  a  receiver  there- 
for who  shall  have  authority,  by  the  name  of  the  receiver 
of  such  corporation  (giving  the  name)  to  sue  in  all  courts 
and  do  all  things  necessary  to  close  up  its  affairs  as  com- 
manded by  the  decree  of  the  court.  Such  receiver  shall  be, 
in  all  cases,  a  resident  of  the  State  of  Illinois,  and  shall  be 
required  to  enter  into  bonds,  payable  to  the  People  of  the 
State  of  Illinois,  for  the  use  of  the  parties  interested,  in 
such  penalty  and  with  such  securities  as  the  court  may,  in 
the  decree  or  order,  appointing  the  same,  require.  In  all 
cases  of  suits  for  or  against  such  receiver,  or  the  corpora- 
tion of  which  he  may  be  receiver,  writs  may  issue  in  favor  of 
such  receiver  or  corporation,  or  against  him  or  it,  from  the 
county  where  the  cause  of  action  accrued  to  the  sheriffs  of 
any  county  in  this  state  for  service. ' '  •• 

It  is  clear  from  the  authorities  that  in  this  State  courts 
of  equity  will  not  readily  appoint  a  receiver  of  a  corporar 
tion  where  the  case  made  therefor  is  not  under  section  25 
of  the  Corporation  Act.  But  it  was  not  intended  by  these 
authorities,  however,  to  hold  that  courts  of  equity  have  been 
deprived  by  that  act  of  the  authority  to  appoint  receivers 
for  solvent  corporations  when  the  facts  are  such  that  the 
appointment  is  within  the  ordinary  powers  of  a  court  of 
equity  but  for  said  section  25 ;  in  other  words,  said  section 
25  is  not  to  be  construed  to  mean  that  the  ordinary  juris- 
diction to  appoint  a  receiver  has  thereby  been  withdrawn. 
The  appointment  of  a  receiver  is  a  remedy  of  purely  equi- 
table origin,  having  originated  in  the  English  Court  of 
Chancery,  where  it  has  been  employed  from  a  very  early 
time.  It  is,  indeed,  one  of  the  oldest  equitable  remedies,  and 
grows  out  of  the  inherent  powers  of  a  court  of  equity  to 
accord  relief  where  the  remedies  to  be  obtained  in  the  courts 

39— Sec.  25,  Gh.  32,  B.  S.     . 


Beoeivebs  1817 

of  ordinary  jurisdiction  are  inadequate.  From  its  origin 
in  English  chancery,  where  all  the  leading  principles  in  re- 
lation to  its  exercise  were  well  established  before  the  Amer- 
ican Revolution,  the  power  to  create  a  receivership  has  nat- 
urally and  regularly  descended  to,  and  become  one  of  the 
inherent  powers  of  all  courts  exercising  equitable  jurisdic- 
tion. The  power  to  appoint  a  receiver  pendente  lite,  with 
power  merely,  to  care  for  and  preserve  the  property  com- 
mitted to  his  charge,  is  one  incidental  to  the  jurisdiction  of 
a  court  of  equity.  It  does  not  and  never  did  depend  upon 
a  statute,  nor  upon  the  character  of  the  parties,  whether  in- 
dividuals or  corporations,  nor  upon  the  nature  of  the  prop- 
erty. A  court  of  equity  will  grant  relief  to  a  shareholder 
which  the  nature  of  his  case  may  require.  But  it  has  al- 
ways been  a  settled  principle,  that  no  interference  with  the 
management  of  a  corporation  can  be  justified,  unless  such 
interference  be  absolutely  necessary  to  the  attainment  of 
justice.  The  appointment  of  a  receiver  or  manager  of  a 
solvent  corporation  must  therefore  be  considered  a  strong 
remedy  which  can  be  justified  by  a  strong  case;  as  where 
disputes  have  arisen  between  the  managing  agents  of  the 
corporation,  which  cause  a  stoppage  of  its  business  and 
threatens  to  entail  great  loss  upon  the  shareholders.  Cases 
may  arise  where  the  removal  of  the  directors  of  a  corpora- 
tion would  be  essential  to  the  company's  welfare.  Under 
such  circumstances  a  remedy  must  be  found.  Hence,  if  the 
removal  of  the  directors  is  absolutely  necessary  to  the  pro- 
tection of  the  corporation,  and  the  corporation  has  no  means 
of  removing  them  or  of  revoking  their  powers,  individual 
stockholders  may  apply  to  the  court  on  behalf  of  the  com- 
pany, and  the  court  will  grant  such  redress  as  justice  re- 
quires. It  is  to  be  observed,  however,  that  the  court  will 
not  remove  the  directors  from  oflSce,  or  restrain  them  gen- 
erally from  representing  the  corporation,  except  in  a  case 
of  absolute  necessity. 

If,  from  the  facts  disclosed  by  the  pleadings  it  is  evident 
that  there  is  no  person  authorized  to  take  charge  and  con- 
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duct  the  affairs  of  the  corporation,  and  the  majority  of  the 
stockholders  neglect  to  elect  directors  to  take  charge  of  the 
property  of  the  corporation,  the  minority  are  not  to  suffer 
in  consequence  of  such  neglect.  Under  such  circumstances 
it  is  proper  to  appoint  a  receiver  to  take  charge  of  the 
affairs  of  the  company,  and  preserve  them  for  the  benefit 
of  the  stockholders  generally.  In  such  a  case  the  court  will 
interfere,  but  only  for  a  limited  time  and  to  as  small  an  ex- 
tent as  possible.** 

It  is  within  the  power  of  a  court  of  equity  to  appoint  a 
receiver  of  a  corporation  where  the  board  of  directors  of  the 
corporation  have  been  guilty  of  mismanagement  of  the 
affairs  of  the  corporation,  and  guilty  of  malfeasance  in 
oflSce.** 

And  if  the  appointment  be  made  in  a  suit  in  which  a  cor- 
poration is  a  party,  the  appointment  does  not  dissolve  the 
corporation.  It  still  remains  in  existence  and  is  clothed 
with  its  franchise.  The  appointment  of  a  receiver  for  the 
corporation  merely  gives  him  the  temporary  management 
of  the  affairs  of  the  corporation  under  the  direction  of  the 
court,  instead  of  leaving  it  under  the  direction  of  the  man- 
agement appointed  by  the  directors  of  the  corporation.  The 
receiver  is  legally  the  agent  of  the  corporation  although  un- 
der the  direction  of  the  court.** 

Receivers  over  corporate  bodies  proceed  with  great  cau- 
tion.** 

§  2243.  Conditions  Authorizing  the  Appointment  of  Re- 
ceivers— The  question  frequently  arises  whether  the  facts 
and  circumstances  of  a  particular  case  authorizes  the  court 
to  appoint  a  receiver.  These  are  so  infinite  that  it  is  im- 
possible to  classify  them.    The  determination  of  this  ques- 

40— Merrifield  v.  Burrows,  153  111.  42— Bartlett  v.  Cicero,  L.  H.  &  P. 

App.  523;'  Heitkamp  ▼.  American  P.  Co.,  177  HI.  66. 

&  C.  Co.,  158  m.  App.  587;   Vienna  43— Brabrook  Tailoring  Co.  v.Beld- 

Bakery  Co.  v.  Heissler,  50  111.  App.  ing,  40  111.  App.  326. 
406. 

41 — Great  Western  T.  Co.  ▼.  Gray, 
122  m.  630. 
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tion  must  rest  largely  in  the  good  judgment  of  the  solicitor 
having  the  matter  in  charge.  The  few  following  citations 
may,  however,  be  of  aid  in  the  matter. 

Where  the  directors  of  a  corporation  have  abandoned  it, 
its  assets  and  stockholders  to  whatever  fate  awaits  them  to 
the  administration  of  the  secretary,  who  has  been  guilty  of 
gross  breach  of  trust,  a  receiver  should  be  appointed  to  ad- 
minister the  assets  for  the  benefit  of  the  creditors  and  stock- 
holders.** 

A  bill  may  be  filed  by  a  simple  contract  creditor  under 
section  25  of  chapter  32,  Revised  Statutes,  to  dissolve  a 
corporation  and  appoint  a  receiver  to  wind  up  its  affairs. 
And  the  mere  fact  that  his  debt  is  not  due  is  no  objection  to 
his  doing  so.  Proceedings  under  that  section  are  for  the 
benefit  of  all  thp  creditors  of  the  corporation  pro  rata.^ 

A  court  of  equity  ought  not  to  take  jurisdiction  of  a  con- 
troversy relating  to  the  internal  management  of  a  foreign 
corporation  and  appoint  a  receiver  therefor  at  the  suit  of 
a  stockholder,  when  no  question  of  public  concern  is  in- 
volved.*^ 

§2244.  Receiver  Ordinarily  a  Disinterested  and  Indif- 
ferent Person — Ordinarily  the  receiver  is  a  person  who  is 
indifferent  as  between  the  parties  to  the  case,  and  who  is  to 
hold  the  possession  of  the  property  or  funds  in  litigation 
pendente  lite  when  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  hold  it.  He  is  not  the  owner  of  the 
property  so  in  his  possession.*^ 

While  it  is  true  that  a  trustee  will  not  generally  be  ap- 
pointed receiver  for  an  estate  held  in  trust,  yet  if  it  appear 
that  the  appointment  would  be  for  the  best  interest  for  the 
trust  estate  the  rule  may  be  departed  from.** 

44— Midland    Oo.    v.    Trasher,    63  47— Wiswell  v.  Kunz,  173  111.  110; 
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And  the  mere  fact  that  a  party  is  a  party  to  the  proceed- 
ings does  not,  necessarily^  disqualify  him  from  acting  as 
receiver.  And  if,  after  the  commencement  of  the  suit,  he 
has  parted  with  all  his  interest  in  the  subject  matter  of  the 
litigation,  the  objection  to  his  appointment  as  receiver  is 
removed.** 

And  if  it  appears  that  his  interest  is  not  inimicable  to  the 
interest  of  the  other  parties  to  the  suit,  his  appointment  will 
not  be  regarded  as  erroneous.** 

There  are  numerous  authorities  to  the  effect  that  a  party 
to  the  litigation  should  not  be  appointed  a  receiver  therein. 
But  where  it  appears  that  the  only  relation  that  the  person 
had  the  subject  matter  of  the  litigation  was  that  he  had, 
by  the  voluntary  act  of  all  the  interested  parties,  been  ap- 
pointed agent  to  have  charge  and  manage  the  property  in- 
volved, by  reason  of  which  he  was  made  a  party  to  the 
suit,  it  was  held  that  he  was  not  an  unfit  person  to  be  ap- 
pointed receiver.  And  the  court  was  lead  to  believe  that  the 
appointment  of  the  particular  person  as  receiver  was  not 
so  opposed  to  principle  as  to  warrant  the  reversing  the 
order  appointing  him." 

Even  though  there  were  a  rule  which  absolutely  disqual- 
ified an  ordinary  creditor  from  acting  as  receiver  under  the 
direction  of  the  court,  the  rule  cannot  be  extended  so  as  to 
disqualify  one  who  has  been  so  appointed  receiver,  and 
require  his  removal  upon  his  becoming  a  creditor  of  the 
defendant  by  reason  of  advancing  his  own  money  for  the 
protection  of  the  estate.** 

The  selection  and  appointment  of  a  receiver  is  a  matter 
peculiarly  within  the  discretion  of  the  court,  having  viewed 
the  special  circumstances  of  the  case  and  the  fitness  of  the 
candidate  for  the  position  by  reason  of  his  occupation,  ex- 

49.People  v.  IHinois  B.  &  L.  Assn.,  52— Roby  ▼.  Title  O.  ft  T.  Co.,  166 

56  HI.  App.  642.  111.  336. 

50— Kehm  v.  Mott,  86  lU.  App.  549. 

51 — Iroquois  Furnace  Co.  v.  Kim- 
bark,  85  HI.  App.  399. 
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perience  and  character;  and  in  case  of  the  appointment  of 
an  objectionable  person  as  receiver,  convincing  circum- 
stances amounting  to  an  overwhelming  objection  in  point  of 
propriety,  of  choice,  or  something  fatal  in  principle,  must 
be  shown  to  procure  a  removal  of  an  appellant  tribunal. 
The  fact  that  there  are  greater  disputes  and  differences 
between  the  parties  in  interest,  one  of  whom  has  been  ap- 
pointed receiver,  does  not  of  itself  constitute  suflScient 
ground  for  reversing  the  appointment  made  by  the  trial 
court.*' 

§2245.  Corporations  May  be  Appointed  Receivers — 
Statute — "Whenever  application  shall  be  made  to  any  court 
in  this  State  for  the  appointment  of  any  receiver  •  •  * 
it  shall  be  lawful  for  any  such  court  to  appoint  any  such  cor- 
poration (organized  to  execute  trusts)  as  such  •  *  • 
receiver. "  ** 

**Such  corporation  shall  not  be  required  to  give  any  bond 
or  security  in  case  of  any  appointment  hereinbefore  pro- 
vided for,  except  as  hereinafter  provided,  but  shall  be  re- 
sponsible for  all  investments  ^vhich  shall  be  made  by  it  of 
the  funds  which  may  be  entrusted  to  it  for  investment  by 
the  court  and  shall  be  further  liable  as  natural  persons  in 
like  positions  now  are,  and  as  hereinafter  provided.  The 
amount  of  money  which  any  such  corporation  shall  have 
on  deposit  at  any  time  shall  not  exceed  ten  times  the  amount 
of  its  paid-up  capital  and  surplus,  and  its  outstanding  loans 
shall  not  at  any  time  exceed  said  amount. ' '  •* 

*^  Provided,  however,  that  when  it  shall  appear  to  the 
Auditor  of  Public  Accounts  from  the  annual  report  of  any 
such  company  that  the  value  of  the  personal  property  and 
cash  held  and  possessed  by  such  company  by  virtue  of  the 
provisions  of  this  act,  and  any  amendment  thereof,  exceeds 

53— People    v.    Illinois    B.    &    L.  55— Sec.    3,    Laws    1887,   p.    144; 

Assn.,  56  HI.  App.  642;  Iroquois  Pur-      Kurd's  Stat.,  Sec.  131,  Ch.  32. 
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ten  times  the  amount  of  the  deposits  aforesaid  (therein  be- 
fore provided  to  be  made  by  the  corporation  with  the  Au- 
ditor of  Public  Accounts),  he  shall  require  said  companies, 
if  in  cities  or  towns  of  100,000  inhabitants  or  more,  forth- 
with to  increase  said  deposit  to  the  sum  of  $500,000,  in  such 
securities,  and  in  all  cities  and  towns  of  less  than  100,000 
inhabitants,  to  forthwith  increase  its  said  deposits  to  the 
sum  of  $125,000  in  such  securities.** 

§  2246.  Persons  Ineligible  to  Appointment  as  Receivers— 
As  a  general  rule  the  appointment  of  a  receiver  is  a  mat- 
ter of  discretion  with  the  court ;  but  there  are  persons  who, 
owing  to  their  position,  are  not  usually  competent  to  act 
as  such ;  a  party  to  the  suit  is  not  competent,  unless  by  the 
consent  of  both  of  the  parties ;  nor  is  a  trustee,  for  he  is  the 
person  to  see  that  the  receiver  does  his  duty ;  the  two  char- 
acters are  incompatible ;  but,  in  a  special  case  he  might  be 
appointed,  he  engaging  to  act  without  compensation;  nor 
will  a  man  be  appointed  receiver  whose  position  may  cause 
diflSculty  in  the  administration  of  justice.  A  master  in  chan- 
cery is  disqualified,  he  being  the  oflBcer  whose  duty  it  may 
be  to  pass  on  the  accounts  of  the  receiver  and  check  his  con- 
duct ;  and  a  solicitor  for  the  complainant  should  not  be  ap- 
pointed receiver." 

A  receiver  is  defined  to  be  an  indifferent  person  between 
the  parties,  appointed  by  the  court,  and  on  behalf  of  all  the 
parties  and  not  of  the  complainant  or  of  any  defendant 
only,  to  receive  the  thing  or  property  in  litigation,  pending 
the  suit. 

Where,  therefore,  the  receiver  appointed  was  the  secre- 
tary and  treasurer,  and  the  largest  single  creditor  of  the 
corporation,  whose  property  was  placed  in  his  hands  as 
receiver,  and  was  also  the  legal  adviser  of  the  complainant 
and  framed  the  bill  of  complaint,  as  well  as  the  legal  adviser 

56— LawB  of  1899,  p.  123 ;  Hurd  'a  57— Beniieion  ▼.  Bill,  62  HI.  408. 
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of  the  defendant  company,  it  was  held  that  he  was  disqual- 
ified, and  he  should  not  have  been  appointed.'* 

§  2247.  OflScers  of  Courts  Ineligible  to  Appointment  as 
Receivers — Statute — '  *  That  neither  the  derk  nor  the  bailiff 
nor  any  deputy  clerk  or  deputy  bailiff  of  said  Municipal 
Court  *  •  *  shall  be  appointed  receiver  or  guardian 
ad  litem  in  any  suit  therein  pending. ' '  *• 

§2248.  Objections  to  Appointment  of  Receiver-^Objec- 
tions  to  the  appointment  of  a  receiver  which  are  personal 
to  him  should  be  made  at  the  time  of  the  appointment,  and 
the  question  as  to  the  propriety  of  his  appointment  cannot 
be  raised  after  the  lapse  of  years  thereafter;  so,  where  it 
appears  that  a  trustee  who  held  the  title  for  the  benefit  of 
certain  beneficiaries  was  appointed  receiver  and  no  con- 
flict of  interest  arose  therefrom,  his  appointment  as  receiver 
cannot  be  urged  as  erroneous  after  he  has  acted  as  such  for 
three  years.^ 

§2249.  Simple  Judgment  Creditor  Not  Entitled  to  Re- 
ceiver, Except  Under  Section  25  of  the  Corporation  Act — 
So  a  simple  judgment  creditor,  after  a  sale  of  the  land  of 
the  judgment  debtor  on  his  execution  which  fails  to  pay  the 
full  amount  of  the  judgment  is  not  entitled  to  have  a  re- 
ceiver appointed  to  collect  the  rents  and  profits  of  the  land 
during  the  period  of  redemption  for  his  benefit  and  apply 
the  same  on  the  unpaid  portion  of  the  judgment.** 

§  2250.  Wrongful  Appointment  of  a  Receiver— A  receiver 
cannot  properly  be  appointed  merely  upon  an  unverified 
petition  for  that  purpose,  as  it  is  not  a  pleading  but  a  mere 
motion  in  writing.  The  defendant  is  not  required  to  answer 
it  nor  can  a  default  thereon  be  taken.^ 

A  receiver  wrongfully  appointed  must  account  to  the 
party  lawfully  entitled  to  the  possession  of  the  premises  for 

58 — ^Baker  t.  Backus,  32  111.  79.  61— Pringle  v.  James,  109  HL  App. 

59— Sec.    281,   Oh.    37,   "Courts,"  100. 

B.  S.  62— Ruprecht   v.   Henrici,    113    111. 

60 — Patterson    t.    Northern    Trust  App.  398. 
Co.,  230  111.  334. 
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the  rents  and  profits  collected  by  him.  So  where  it  appeared 
that  a  junior  mortgagee  was  lawfully  in  possession  of  the 
mortgaged  premises  and  entitled  to  the  rents^  issues  and 
profits  thereof  during  the  period  of  redemption,  and  while 
so  in  possession  a  receiver  was  wrongfully  appointed  upon 
the  application  of  a  third  party,  and  the  receiver  obtains 
possession  and  collects  the  rents  upon  an  order  being  en- 
tered vacating  his  appointment,  there  is  no  reason  why  the 
possession  of  the  premises  should  not  be  returned  to  the 
junior  mortgagee,  and  the  rents  collected  by  the  receiver 
turned  over  to  him,  less  a  reasonable  compensation  to  the 
receiver  for  his  services.** 

Where  a  receivership  is  procured  under  the  assertion  of 
an  unjust  and  wrongful  claim,  as  finally  found  by  the  court, 
and  the  receiver  is  authorized  to  take  possession  of  the 
property  of  another  on  such  wrongful  assertion,  the  court 
can  protect  the  injured  party  by  returning  the  property  of 
which  he  was  divested  without  its  being  diminished  by  re- 
ceiver's  charge.** 

§2251.  Notice  of  Application  for  Appointment  of  Re- 
ceiver— Courts  should  proceed  with  great  caution  in  the 
appointment  of  receivers  without  notice  to  the  parties  to 
be  affected.  It  is  the  settled  practice  to  require  notice  by 
the  moving  party  to  be  given  to  the  adverse  party  of  an 
application  for  a  receiver  to  be  appointed  over  his  prop- 
erty except  in  cases  of  the  gravest  emergency,  such  as  the 
absconding  of  the  debtor,  or  irreparable  injury;  and  the 
rule  of  practice  requiring  notice  to  be  given  would  seem  to 
be  not  a  matter  of  discretion  with  the  court,  but  an  inflexible 
rule  which  the  courts  are  not  at  liberty  to  disregard.  To 
warrant  the  court  in  entertaining  an  application  for  the 
appointment  of  a  receiver  without  notice,  it  must  clearly 
be  shown  that  the  delay  which  would  result  from  giving 
notice  would  defeat  the  rights  of  the  plaintiff  or  would  re- 

63— Bnpreeht   v.   Muhike,   225   HI.  64— Hughes  ▼.  Link  Belt.  M.  G6^ 

188.  95  lU.  App.  323. 


Beceivebs  1825 

suit  in  great  injury  to  him.  Only  in  cases  of  the  gravest 
emergency  demanding  the  interposition  of  the  court  to  pre- 
vent irreparable  injury,  or  in  cases  where  the  defendant 
has  wilfully  put  himself  beyond  the  jurisdiction  of  the 
court,  should  such  an  order  be  made  ex  parte.  And  when 
relief  is  sought  on  an  ex  parte  application  upon  the  grounds 
of  extreme  necessity,  even  though  under  oath,  the  particular 
facts  and  circumstances  rendering  such  summary  proceed- 
ings necessary  should  be  set  forth  in  the  application;  a 
mere  statement  of  opinion  as  to  such  necessity  will  not  jus- 
tify a  departure  from  the  established  rule  requiring  notice 
of  the  application.** 

A  party  in  default  for  the  want  of  an  appearance  is  not 
entitled  to  notice  of  an  application  for  the  appointment  of  a 
receiver.** 

A  defendant  is  entitled  to  notice  of  the  application  for  the 
appointment  of  a  receiver,  though  he  be  in  default,  where 
a  receiver  is  merely  incidental  to  the  main  object  of  the 
bill.<" 

Ordinarily  notice  of  an  application  for  the  appointment 
of  a  receiver  should  be  given  to  the  parties  interested  in  the 
subject  matter  of  the  litigation ;  but  where  it  is  conclusively 
shown  by  the  record  that  a  party  had  suffered  no  preju- 
dice for  the  want  of  notice,  as  where  upon  a  full  hearing, 
participated  in  by  the  party  objecting  to  the  appointment, 
the  court  denies  a  motion  to  vacate  the  order  appointing 
the  receiver.  The  want  of  notice  in  the  first  instance  is 
immaterial.** 

If  the  appointment  of  a  receiver  is  justified  by  the  facts, 
he  will  not  be  discharged  on  the  motion  of  the  defendant, 

65 — Graver  &  Steele  Co.  v.  Whit-  66 — Armstrong    v.    Douglas    Park 

man  &  Barnes  Co.,  62  111.  App.  313;  Building  Assn.,  60  111.  App.  318. 

English  V.  People,  90  111.   App.  54;  67— Rice   Co.   v.   McJohn,   244   111. 

Consolidated  S.  M.  &  M.  Co.  v.  Loe-  264. 
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although  no  notice  of  the  application  for  his  appointment 
was  given.^ 

Where  it  appears  that  the  complainant  was  unable  to  find 
the  defendant  and  his  counsel  refuses  to  disclose  his  where- 
abouts, these  facts  warrant  the  court  in  dispensing  with  the 
service  of  notice  upon  him,  of  such  application.*'* 

Where  the  record  does  not  show  that  the  receiver  was  ap- 
pointed without  notice  the  presumption  is,  in  the  absence  of 
such  showing,  that  the  court  proceeded  regularly  upon  suffi- 
cient notice.^^ 

§  2252.  Appointment  of  Receiver  Not  Subject  to  Collat- 
eral Attack — ^Where  the  court  has  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  in  a  proceeding  in  which  a 
receiver  is  appointed,  its  action  in  appointing  the  receiver 
cannot  be  attacked  collaterally.''* 

§  2253.  Receiver  Concluded  by  Order  of  Appointment — 
Where  a  receiver  is  appointed,  after  a  decision  of  a  suit 
against  the  defendant,  for  whom  he  is  appointed,  he  is  con- 
cluded by  the  judgment  the  same  as  is  the  insolvent  whom 
he  represents,  and  he  cannot  relitigate  the  issues  involved 
in  such  suit.'* 

§2254.  Party  Dealing  with  Receiver  Estopped  from 
Denying  His  Appointment — Where  a  person  deals  with  an- 
other as  a  receiver  he  is  estopped  from  questioning  the  fact 
of  the  appointment  and  qualification  of  the  party  as  re- 
ceiver.'* 

§2255.  Interlocutory  Appointment  of  Receiver— It  fre- 
quently happens  that  to  do  complete  justice  between  the 
parties  a  receiver  should  be  appointed  at  an  early  stage  in 


69 — ^Hancock  v.  American  B.  &  T. 
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the  proceedings.  There  are  many  cases  where  the  appoint- 
ment of  a  receiver  is  necessary  to  prevent  fraud  and  injus- 
tice and  the  loss  of  security.  As  where  the  premises  mort- 
gaged are  a  meager  and  scant  security  for  the  debt,  and  the 
debtor  is  insolvent,  and  allows  the  premises  to  be  sold  for 
taxes.  In  a  suit  to  foreclose  a  mortgage  or  trust  deed  the 
beneficiaries  thereunder  acquire  an  equitable  interest  in  the 
rents  of  the  premises  mortgaged,  and  the  right  which  the 
mortgagor  had  to  collect  the  rents  passes  to  the  receiver 
as  soon  as  he  is  appointed  and  qualifies.  The  undoubted 
weight  of  authority  is  found  to  be  in  favor  of  the  propo- 
sition that  the  court  may,  even  when  the  mortgage  does  not 
in  express  words  give  a  lien  upon  the  income  from  the  prop- 
erty, appoint  a  receiver  to  take  charge  of  it  and  collect  the 
rents,  issues  and  profits  therefrom. 

The  appointment  of  a  receiver  at  an  early  stage  of  IJie 
proceedings  will  not  be  had,  however,  unless  it  be  made  to 
appear  that  the  mortgaged  premises  are  insufficient  security 
for  the  debt,  and  the  person  who  is  personally  liable  for  the 
debt  is  insolvent,  or  at  least  of  questionable  solvency.  A 
combination  of  these  two  things  seems  to  be  required  in  this 
state  and  in  one  or  more  of  the  other  states  it  is  held  to  be 
necessary  that  other  elements  should  conjoin  to  those  men- 
tioned before  such  proceedings  will  be  justified.^* 

The  following  citations  are  illustrative  of  the  principles 
above  stated. 

Where  the  debtor  suffers  the  mortgaged  premises  to  be 
sold  for  taxes,  he  thereby  suffers  a  lien  to  be  created  super- 
ior to  the  mortgage  which,  if  not  redeemed,  will  eventually 
destroy  the  lien  of  the  mortgage.  The  mortgagee  is  not 
compelled  to  make  such  redemption  but  may  protect  him- 
self through  a  foreclosure  proceeding  in  which  a  receiver 
may  be  appointed.  This  doctrine  is  recognized  in  the  case 
of  Haas  v.  Chicago  Buil.  Society,  89  111.  498.''« 

75 — Haas  v.  Chicago  Building  So-  76 — Ortengen  t.  Rice,  104  HI,  App. 
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Where  it  appears  that  the  premises  are  a  scant  security 
for  the  debt,  that  the  mortgagor  is  out  of  the  jurisdiction 
of  the  court,  that  the  principal  and  interest  has  been  due 
for  a  long  time,  that  the  buildings  are  not  kept  insured  nor 
the  taxes  paid,  it  is  not  error  to  appoint  a  receiver,  though 
made  at  a  time  earlier  than  that  provided  in  the  mortgage." 

A  court  may  appoint  a  receiver  prior  to  the  service  of 
process  upon  the  defendant  in  the  creditor's  bill.  Such 
appointment,  however,  is  dependent  upon  the  defendant's 
being  at  some  time  brought  into  the  suit  by  appearance  or 
service  of  process. 

When  he  is  brought  in  he  should  move  for  the  discharge 
of  the  receiver,  if  he  desires  to  complain  of  it.''' 

The  court  is  not  obliged  to  wait  until  the  claimant  of 
the  property  has  gone  through  the  proceeding  of  demurr- 
ing, or  pleading  to  or  answering  the  bill  of  complaint.  To 
so  hold  would  make  the  appointing  of  receivers  pendente 
lite  impossible,  for  the  answer  or  the  plea  would  require 
a  waiting  for  a  final  determination.^ 

If  all  the  court  does  was  in  effect  to  determine  by  the 
order  appointing  a  receiver  that  in  the  then  state  of  the 
res — an  unfinished  apartment  building — it  was  imperative 
in  order  to  preserve  it  as  a  valuable  property  for  those 
whom  the  court  should  thereafter  determine  who  might  bt 
entitled  to  it  or  an  interest  in  it,  it  surely  then  cannot  be 
seriously  contended  that  the  chancellor  would  have  been 
justified,  on  being  moved  by  either  party,  in  refusing  to 
appoint  a  receiver.  But  for  the  appointment  of  a  receiver 
the  question  of  what  is  to  become  of  the  property  during 
that  which  threatens  to  be  a  protracted  litigation  is  of  vital 
importance.  Interest  accruing  on  the  mortgage  indebted- 
ness, the  accruing  of  mechanic's  lien  claims,  taxes  piling 
up,  the  building  going  to  decay  for  the  want  of  completion, 

77 — Gale  v.   Carter,   154  111.   App.  79--Eaaton  v.  People,  83  Dl.  App. 
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and  no  income  from  the  property,  if  it  is  allowed  to  remain 
in  its  present  condition.  Surely  such  a  case  calls  for  the 
protecting  care  of  a  receiver.** 

Where  a  trust  deed,  in  the  nature  of  a  mortgage,  author- 
izes the  trustee  to  take  possession  of  the  mortgaged  prem- 
ises upon  default  being  made  in  the  covenants  of  the  deed 
to  be  kept  by  the  mortgagor,  and  upon  such  default  the 
trustee  refuses  to  act,  the  court  may  appoint  a  receiver 
independently  of  the  question  of  the  depreciation  of  the 
property.  And  an  appointment  may  also  be  made  in  such 
case  even  though  it  does  not  appear  whether  the  party 
personally  liable  is  insolvent  or  not.** 

The  general  rule  is,  subject  to  few  exceptions,  that  a 
receiver  should  never  be  appointed  unless  it  appears  to  the 
chancellor  from  the  showing  made  that  there  is  danger 
that  the  property  which  is  the  subject  of  litigation  is  liable 
to  be  dissipated  or  placed  beyond  the  jurisdiction  of  the 
court,  or  in  some  way  involved  by  the  transfer  or  convey- 
ance, or  by  its  being  subjected  to  other  claims  so  as  to 
render  it  more  difficult  for  the  court  to  give  and  enforce 
the  final  relief  to  which  the  complainant  may  be  found  to 
be  entitled.  But  the  lack  of  allegations  in  the  bill  that  the 
defendant  was  insolvent  or  a  non-resident,  or  that  service 
of  notice  or  process  could  not  be  made,  are  not  always 
reasons  sufficient  for  the  reversal  of  a  decree  appointing 
a  receiver  of  land  in  controversy.** 

Where  in  the  order  appointing  a  receiver  pendente  lite 
there  is  a  finding  that  the  defendant  is  the  owner  of  the 
equity  of  redemption,  that  the  bill  has  been  taken  as  con- 
fesses as  against  him,  that  all  the  other  defendants  have 
entered  their  appearance  in  the  case  and  consented  to  the 
appointment  of  a  receiver,  that  the  rent,  issues  and  profits 
are  by  the  terms  of  the  mortgage  conveyed  as  a  part  of  the 

80 — Ghieago  T.  &  T.  Ck>.  y.  Chap-  82— Hancock  v.  American  B.  &  T. 
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security  that  the  defendant  is  in  possession  of  the  premises 
and  collecting  the  rents  and  profits,  and  the  complainant 
will  suffer  loss  and  damage  unless  a  receiver  is  appointed, 
such  finding  of  facts  will  justify  the  order  appointing  a 
receiver.** 

To  justify  the  appointment  of  a  receiver  under  the  25th 
section  of  the  Corporation  Act,  something  more  is  neces- 
sary than  a  mere  allegation  that  it  has  '  *  ceased  to  do  busi- 
ness. ^ '  It  must  be  shown  that  such  cessation  has  been  for 
such  p.  time  that  the  court  may  infer  more  than  a  mere  tem- 
porary suspension,  or  facts  must  be  set  forth  from  which  it 
appears  that  the  suspension  is  more  than  an  interruption 
of  its  usual  course  by  reason  of  some  emergency.** 

A  receiver  is  not  usually  appointed,  unless  fraud  is  clearly 
proved  by  affidavit,  or  where  it  is  shown  that  immediate 
damages  will  ensue  if  the  property  is  not  taken  under  the 
care  of  the  court,  before  an  answer  is  put  in.  There  must 
be  strong  special  grounds  to  induce  the  court  to  interfere 
by  way  of  appointing  a  receiver  before  an  answer.** 

While  it  is  true  that  the  appointment  of  a  receiver 
pendente  lite  is  a  matter  of  discretion  with  the  court,  it  is 
not  a  matter  of  arbitrary  discretion ;  facts  must  exist  and  be 
made  to  appear  to  the  court  warranting  the  exercise  of 
the  power,  and  justify  the  taking  into  its  possession  the 
property  in  controversy.  To  justify  such  action  of  the  court 
it  is  essential  that  the  complainant  should  show,  either  a 
clear  legal  right  in  himself  to  the  property  in  controversy, 
or  that  he  has  some  lien  upon  it,  or  that  it  constitutes  a 
special  fund  out  of  which  he  is  entitled  to  the  satisfaction 
of  his  demand,  and  it  must  appear  that  the  possession  of 
the  property  by  the  defendant  was  -obtained  by  fraud,  or 
that  the  property  itself  or  the  income  from  it  is  in  danger 
of  loss  from  neglect,  waste,  misconduct  or  insolvency  of  the 
defendant. 

83— Baker  v.  Mayo,  86  HI.  App.  86.  85— Baker  v.  Baekns,  32  UL  79. 
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The  plaintiflF  must  show  a  case  of  adverse  and  conflicting 
claims  to  the  property  and  must  also  show  some  emergency 
or  danger  of  loss  demanding  immediate  action,  and  that  his 
own  right  is  reasonably  clear  and  free  from  doubt.  If  the 
dispute  is  as  to  the  title  only,  the  court  very  reluctantly 
disturbs  the  possession  by  the  appointment  of  a  receiver. 
It  must  also  appear  that  the  complainant  has  a  cause  of 
action  against  the  defendant  and  that  the  benefit  to  result 
from  his  recovery  will  either  be  wholly  lost  or  substantially 
impaired  by  reason  of  the  insolvency  of  the  defendant, 
unless  a  receiver  is  appointed.  But  the  insolvency  of  the 
defendant  alone  will  not  warrant  a  court  in  the  appoint- 
ment of  a  receiver. 

As  against  the  defendant  in  possession  and  enjoyment 
of  the  real  property  which  is  the  subject  of  litigation,  courts 
of  equity  always  proceed  with  great  caution  in  appointing 
receivers.*® 

The  mere  power  in  a  court  of  equity  to  appoint  a  re- 
ceiver pendente  lite,  to  preserve  the  property,  does  not  in- 
clude the  power  to  authorize  him  to  sell  and  convey  the 
real  estate  belonging  to  the  defendant.  The  court  may, 
on  a  proper  showing,  appoint  a  receiver  to  take  charge  of 
the  assets  of  an  insolvent  corporation,  and  save  the  same 
from  destruction  and  waste,  before  acquiring  jurisdiction 
to  adjudicate  upon  the  rights  of  the  corporation.  In  such 
case  the  receiver  may  be  authorized  to  hold  the  property 
until  the  rights  of  the  parties  are  settled  and  determined. 
The  appointment  of  a  receiver  in  such  case  is  in  the  nature 
of  an  equitable  attachment,  whereby  the  court  acquires, 
through  its  oflScers,  the  custody  of  the  property  and  assets 
to  be  retained  until  it  has  acquired  jurisdiction.*' 

§  2256.  Appointment  of  Receivers  in  Mechanic's  Liens — 
Under  the  Mechanic's  Lien  Act  of  1895  courts  were  given 

86 — ^Lamker  ▼.  Kalberlah,  105  HI.  87 — St.  Louis  &  Sandoval  C.  &  M. 
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power  to  appoint  receivers  of  property,  on  which  liens  are 
sought  to  be  enforced,  in  the  same  manner,  and  for  the  same 
causes,  and  for  the  same  purposes  as  in  cases  for  the  fore- 
closure of  mortgages.  But  such  powers  did  not  exist  under 
the  act  of  1874,  nor  in  the  amendment  thereto  in  1887.  In 
the  absence  of  any  statutory  provision  authorizing  it  to  be 
done,  the  complainant  in  an  action  for  the  foreclosure  of 
a  Mechanic's  lien,  is  not  entitled  to  a  receiver  of  the  rents 
and  profits  of  the  property  pendente  lite.^ 

§  22b7.  Receiver  Continued  After  Decree  and  Before  Sale 
— Where  the  stipulation  on  the  mortgage  is  that  a  receiver 
may  be  appointed  and  hold  during  the  pendency  of  the 
suit,  it  is  not  error  to  continue  the  receiver  after  the  entry 
of  the  decree,  but  before  a  sale  of  the  premises,  and  there 
are  further  steps  to  be  taken  in  the  case.  The  case  is 
pending  till  it  is  finally  disposed  of.** 

§2258.  Receiver  Appointed  After  Final  Decree— While 
it  rarely  happens  that  courts  are  called  upon  to  appoint  a 
receiver  after  a  final  decree  in  the  cause,  the  power  of  ap- 
pointment after  decree  is  well  settled  and  is  exercised  in 
cases  of  great  emergency  or  where  the  relief  is  indispensa- 
ble for  the  protection  of  the  parties  in  interest. 

The  necessity  of  appropriating  the  rents  to  the  payment 
of  the  mortgage  debt  may  frequently  not  appear  until  after 
both  decree  and  sale.  The  amount  due  is  often  a  matter 
of  dispute,  and  can  only  be  determined  by  the  decree,  and 
what  the  property  will  sell  for  can  only  be  ascertained 
with  certainty  from  the  result  of  a  judicial  sale.  If  the 
appropriation  of  the  rents  on  the  indebtedness  is  justified 
by  the  surrounding  facts  before  the  sale,  no  good  reason 
is  seen  and  more  weighty  facts  existing  after  the  sale  may 
not  warrant  a  similar  proceeding.  The  security,  plainly, 
is  not  exhausted  by  the  sale,  for  there  is  a  fund  included 
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in  it  which  is  secondarily  liable.  It  may  be  true  that  the 
mortgagee  has  elected  to  foreclose  and  sell,  but  when  he  has 
pursued  that  remedy  to  the  end  and  without  satisfaction 
of  his  debt,  he  may  avail  himself  of  any  just  and  equitable 
means  of  collecting  the  residue.  Both  upon  the  principles 
that  lie  at  the  foundation  of  a  chancery  suit,  and  upon 
authority,  a  receiver  may  sometimes  be  allowed  after  a 
decree  and  sale,  and  that  the  mortgagee  does  not,  in  all 
cases,  exhaust  his  security  by  a  foreclosure  and  sale.*^ 

Where  the  occasion  for  the  appointment  of  a  receiver 
arises  pendente  lite,  the  occasion  does  not  always  cease  with 
the  entry  of  a  decree  of  sale.** 

§  2259.  Receiver  Appointed  on  Defidency  Decree — ^Where 
the  premises  do  not  sell  for  enough  to  pay  the  amount  found 
due  by  the  foreclosure  decree  and  the  costs  of  the  proceed- 
ing, and  there  is  a  deficiency,  the  practice  is  a  proper  one 
to  apply  to  the  satisfaction  of  such  deficiency,  through  a 
receiver,  the  rents  which  may  accrue  upon  the  premises 
covered  by  the  mortgage  during  the  redemption  period; 
this  may  be  done  by  a  court  of  equity,  although  the  mortgage 
is  silent  upon  the  subject  of  the  application  of  the  rents 
to  the  payment  of  any  deficiency  that  may  remain  after  the 
sale  of  the  land  covered  by  the  mortgage.** 

A  court  of  equity  has  power,  in  a  proper  case,  to  appoint 
a  receiver  of  the  rents  and  profits  of  the  mortgaged  prop- 
erty and  apply  the  rents  and  profits  thereof  to  the  payment 
of  the  deficiency.  So  where  the  original  mortgagors  are 
dead,  and  their  estate  is  insolvent,  under  such  circumstances 
it  is  eminently  proper  for  the  court  to  appoint  a  receiver 
of  the  rents  and  profits  accruing  during  the  period  of  re- 
demption.** 
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By  the  appointment  of  a  receiver  the  mortgagee  obtains 
an  equitable  lien  on  the  rents  and  profits  of  the  land  during 
the  statutory  period  redemption,  if  necessary,  for  the  pay- 
ment of  the  deficiency  in  the  security.** 

The  indebtedness,  however,  must  be  an  existing  indebted- 
ness, which  the  mortgagor  is  liable  to  pay  during  the  run- 
ning of  the  time  for  redemption  and  which  he  neglects 
to  pay.** 

And  where  a  trust  deed  provides  that  on  default  in  the 
payment  of  the  debt  the  trustee  may  take  possession  of  the 
property,  and  collect  the  rents,  issues  and  profits  thereof, 
it  is  not  erroneous  to  appoint  a  receiver  after  a  deficiency 
decree  has  been  entered.** 

The  necessity  of  the  appropriation  of  the  rents  and  profits 
to  the  payment  of  the  mortgage  debt  may  frequently  not 
appear  till  after  a  decree  and  sale.  The  amount  due  is 
often  a  matter  of  dispute,  and  can  only  be  determined  by 
the  decree,  and  what  the  property  will  sell  for  can  only 
be  ascertained  with  certainty  from  a  judicial  sale.  If  an 
appropriation  of  the  rents  on  the  indebtedness  is  justified 
by  the  surrounding  facts  before  a  sale,  no  good  reason  is 
seen  why  the  same  and  more  weighty  facts  existing  after 
a  sale  may  not  warrant  a  similar  proceeding.  The  security 
is  not  exhausted  by  the  sale,  for  there  is  a  fund  included 
in  it  which  is  secondarily  liable.  It  may  be  true,  that  the 
mortgagee  has  elected  to  foreclose  and  sell,  but  when  he 
has  pursued  the  remedy  to  that  end  and*  without  getting 
satisfaction  of  the  debt,  he  may  avail  himself  of  any  just 
and  equitable  means  of  collecting  the  residue — not  that  he 
may  have  such  extraordinary  remedy  in  all  cases  of  deficit 
of  the  proceeds,  but  only  where  it  is  indispensably  neces- 
sary for  his  protection,  and  just  and  equitable. 

The  appointment  of  a  receiver,  however,  is  a  power  which 
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the  chancellor  should  be  slow  to  exercise,  except  in  extreme 
cases,  and  to  prevent  palpable  wrong  and  injustice.*^ 

Although  one  of  the  parties  liable  for  the  amount  secured 
to  be  paid  by  a  mortgage  may  agree  with  the  purchaser 
that  he  will  pay  the  purchaser  a  certain  amount  on  condi- 
tion that  he  purchase  the  premises  at  the  full  amount  of 
the  decree  and  costs,  this  would  not  entitle  him  to  have  the 
receiver  continued  after  such  sale  as  against  the  owner  of 
the  equity  of  redemption.  Whatever  part  of  the  decree 
had  been  paid  to  the  purchaser  to  induce  him  to  bid  the 
full  amount  due,  and  thus  prevent  a  deficiency  decree,  he 
would  get  back  in  case  of  a  redemption  from  the  sale.  In 
case  the  premises  should  not  be  redeemed  the  party  so  pay- 
ing would  be  entitled,  under  the  agreement  alleged,  to  an 
interest  in  the  title  to  the  premises  acquired  by  the  purchase 
at  the  master's  sale.*' 

In  no  event  would  a  court  of  equity  have  power  under  a 
naked  bill  in  ^id  of  an  execution  to  appoint  a  receiver  of 
the  real  estate  involved  and  the  rents,  issues,  income  and 
profits  thereof,  especially  where  no  showing  is  made  in 
support  of  the  application  theref or.** 

But  an  order  appointing  a  receiver  of  an  insolvent  upon 
a  creditor's  bill,  of  all  the  estate  of  the  debtor,  real,  per- 
sonal and  equitable,  is  sufSciently  broad  and  ample  to 
authorize  the  receiver  to  collect  the  rents  accruing  on  the 
real  estate.* 

§  2260.  Parties  to  Proceedings  in  Regard  to  Beceivers — 
It  is  fundamental  that  all  persons  having  either  a  legal 
or  equitable  interest  in  the  subject  matter  of  a  receivership 
should  be  made  parties  to  a  proceeding  in  regard  to  re- 
ceivers. 

In  a  proceeding  for  the  appointment  of  a  receiver,  the 
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party  whose  property  it  is  proposed  to  be  taken  in  charge 
by  the  court  should  be  made  a  party  to  such  proceeding.* 

A  receiver  being  in  the  actual  possession  of  the  property 
involved  in  the  litigation,  is  a  necessary  party  to  a  proceed- 
ing affecting  the  property;  otherwise  a  judgment  in  the 
case  would  not  affect  him.* 

Where  the  rights  of  a  receiver  can  be  protected  as  well 
whether  he  is  made  complainant  or  defendant,  the  fact 
that  he  is  made  a  defendant  is  a  matter  of  no  consequence.* 

§  2261.  Pleadings  and  Practice  in  Appointing  Receivers 
— ^Facts,  Not  Conclusions,  to  be  Stated  in  Bill— When  a 
chattel  mortgage,  by  its  covenants,  gave  the  mortgagee  the 
right  to  foreclose  the  same  in  the  event  of  his  feeling  his 
security  was  unsafe  and  insecure,  an  allegation  in  the  bill 
that  the  mortgagee  took  possession  of  the  mortgaged  prop- 
erty because  he  felt  himself  unsafe  and  iusecure  in  said 
indebtedness  and  security  is  but  the  expression  of  a  con- 
clusion without  reason  or  instance  to  support  it.  Such  an 
allegation  is  insufficient  to  support  a  right  to  take  posses- 
sion of  the  mortgaged  property,  where  it  is  personal  prop- 
erty, much  less  to  form  the  basis  of  an  order  so  far  reach- 
ing as  the  appointment  of  a  receiver.  In  a  bill  of  this 
character  it  is  not  sufficient  to  state  conclusions ;  facts  must 
be  stated  upon  which  the  mind  of  the  court  can  reach  the 
conclusion  that  the  security  is  imperiled.  Such  acts  must 
arise  from  the  acts  of  the  parties  or  changes  in  values  oc- 
curring subsequent  to  the  execution  of  the  mortgage.  The 
contention  that  an  averment  of  such  facts  are  not  essential 
because  the  mortgagee  was  in  possession  of  the  property  at 
the  time  of  filing  is  without  force.  The  complainant  in 
appealing  to  a  court  of  conscience  is  bound  to  establish 
that  he  has  proceeded  equitably  in  all  that  he  has  done  in 
I  egard  to  his  claim.* 
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§  2262.  Prayer  for  Appointment  of  Receiver  Necessary- 
It  is  error  to  appoint  a  receiver,  although  a  mortgage  may 
authorize  such  an  appointment,  unless  there  be  a  prayer 
therefor  in  the  bill.* 

§  2263.  Receiver  Appointed  Only  on  Verification— A  peti- 
tion for  the  appointment  of  a  receiver  must  be  verified.  If 
the  motion  is  based  upon  the  allegations  of  the  bill,  it  must 
be  sworn  to.  An  unverified  bill  presents  no  competent  evi- 
den(;e  tending  to  justify  the  appointment  of  a  receiver. 
Unless  the  bill  is  verified  there  is  no  evidence  that  any  of  the 
covenants  of  the  mortgage  have  been  broken.^ 

§  2264.  Effect  of  Filing  General  Demurrer  to  Bill— Where 
a  receiver  files  a  general  demurrer  to  a  bill  filed  against 
bim,  such  an  act  constitutes  a  general  appearance  on  his 
part,  and  admits  the  material  allegations  of  the  bill;  and 
if  the  demurrer  is  overruled  calls  upon  the  receiver  for  an 
answer.* 

After  such  an  appearance  the  court  will  not  dismiss  the 
suit  on  such  grounds  as  are  urged  in  the  demurrer. 

§  2265.  Effec£  of  Default  by  Defendant  to  Bill— A  party 
against  whom  a  bill  has  been  taken  as  confessed  for  want 
of  appearance  cannot  assign  as  a  cause  for  error  that  the 
proof  does  not  sustain  the  allegations  of  the  bill.  It 
is  a  matter  of  discretion  with  the  court,  under  our  practice, 
whether  under  such  circumstances  it  will  hear  evidence  or 
not. 

A  distinction  exists  between  decrees  pro  confesso  under 
the. statute  for  the  want  of  an  appearance,  and  decree  pro 
confesso  for  want  of  an  answer  after  appearance.  In  the 
former,  there  being  no  one  on  whom  the  plaintiff  can  serve 
notice,  all  the  necessary  proceedings  may  be  ex  parte? 

§  2266.  Effect  of  Motion  to  Vacate  Order  Appointing  Re- 
ceiver— ^Where  a  motion  to  vacate  the  order  appointing  a 
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receiver  is  made  at  the  same  term  at  which  the  appointment 
is  made,  it  is  entirely  competent  to  entertain  and  dispose 
of  the  motion  at  a  subsequent  term,  and  it  makes  no  differ- 
ence that  one  term  was  held  by  one  judge  and  the  subse- 
quent term  was  held  by  another  judge.  It  is  the  same  court, 
and  the  presiding  judge  had  the  same  power  to  correct  and 
amend  the  orders  of  the  judge  who  occupied  the  bench  at 
the  preceding  term  that  he  would  have  to  amend  the  orders 
entered  by  himself  •!• 

§  2267.  Amendments  to  Proceedings  for  the  Appointment 
of  Receivers  are  allowed  under  the  statute  of  amendments, 
where  they  are  necessary  for  the  administration  of  justice. 

So  an  amendment  to  a  declaration  by  inserting  the  word 
**as"  between  the  name  of  the  defendant  and  the  word 
** receiver''  is  allowed;  such  action  of  the  court  is  not 
erroneous  as  it  makes  the  declaration  express  what  both 
parties  understood  it  to  mean  in  its  unamended  form.  The 
amendment  does  not  set  up  a  new  cause  of  action,  and  there 
will  be  no  error  in  sustaining  a  demurrer  to  the  plea  of 
the  Statute  of  Limitations.^^ 

§  2268.  Rights  and  Powers  of  Foreign  Receivers— It  is  a 
general  rule  that  a  receiver  appointed  by  a  foreign  court 
will  not  be  allowed  to  maintain  an  action  against  an  insol- 
vent debtor  residing  in  this  State  to  the  detriment  of  a 
resident  creditor  of  the  insolvent.  In  other  words  the 
courts  of  this  State  will  protect  its  citizens  against  the 
claims  of  non-residents.  It  is  a  principle  of  law  that  a 
receiver  appointed  by  a  foreign  court  takes  no  title  to 
debts  due  such  foreign  debtor.  But  these  principles  do 
not  apply  to  a  receiver  of  a  foreign  insolvent  appointed  by 
the  courts  of  this  State  and  under  its  law,  although  the  suit 
may  be  instituted  by  a  non-resident  creditor." 

And  although  the  property  may  be  beyond  the  jurisdic- 
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tion  of  this  State,  yet  if  the  party  who  causes  the  property 
to  be  attached  is  within  this  State  and  within  the  juris- 
diction of  the  court,  although  the  court  may  not  have  jur- 
isdiction of  the  property,  it  has  the  power  to  reach  the 
party  who  seeks  to  prevent  the  receiver  from  getting  pos- 
session of  the  goods,  and  the  court  has  the  power  to  enforce 
its  order  requiring  the  party  to  dismiss  his  suit  by  imprison- 
ment for  contempt  of  court  on  his  failure  to  do  so." 

§2269.  Suits  by  Receivers — The  foundation  of  the. rule, 
that  a  receiver  must  first  obtain  an  order  from  the  court 
before  he  can  prosecute  or  defend  an  action  is,  that  the 
court  must  determine  for  itself  whether  the  expenses  of 
the  litigation  should  be  incurred.  And  where  the  litigation 
participated  in  by  a  receiver  is  ended,  and  during  its  prog- 
ress no  objections  have  been  made  to  his  actions  on  the 
ground  that  he  was  proceeding  without  an  order  permit- 
ting him  to  do  so,  the  absence  of  such  order  can  only  be 
material  in  determining  whether  the  receiver  shall  be  al- 
lowed costs  and  expenses  incurred  by  him,  or  in  determin- 
ing what  disposition  shall  be  made  of  the  results  of  the 
litigation.  It  will  not  be  contended  that  where  a  receiver 
has  instituted  a  proceeding  without  such  an  order,  or  his 
actions  may  not  be  approved  by  the  court  so  as  to  give  it 
the  same  effect  as  though  the  order  had  been  made  in  the 
first  place;  and  where  he  has  obtained  moneys  or  other 
assets  as  the  result  of  such  proceeding,  he  cannot  part  with 
them  without  the  consent  of  the  court.  Even  when  money 
is  paid  to  him  by  mistake,  the  court  alone  can  order  its  re- 
payment." 

Where  the  legal  title  to  a  note  is  in  a  bank,  though  a 
receiver  has  been  appointed,  he  has  a  right  to  sue  in  the 
name  of  the  bank  to  collect  the  note.  It  is  no  objection 
to  the  action  that  a  usee  is  not  named  therein.    The  debtor 
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is  protected  in  paying  the  judgment  in  favor  of  the  legal 
holder,  and  the  question  of  the  beneficial  interest  does  not 
concern  him;  that  is  a  question  affecting  only  holder  and 
the  beneficiary.^* 

Where  it  is  uncertain  whether  a  receiver  of  an  insolvent 
bank  is  clothed  with  the  legal  title  of  the  bank,  or  the  claims 
existing  in  favor  of  the  bank,  it  is  proper  to  bring  suits 
by  the  receiver  in  the  name  of  the  bank,  and,  also,  if  suits 
were  to  be  defended,  it  is  proper  to  defend  in  the  name  of 
the  bank.*® 

A  receiver  appointed  under  the  power  conferred  by  sec- 
tion 25  of  chapter  32  (Corporations)  of  the  Revised  Sta- 
tutes, is  authorized  to  bring  suit  without  special  leave  of 
the  court  appointing  him." 

And  he  may  sue  in  his  own  name." 

Under  the  statutes  of  the  United  States  in  regard  to  na- 
tional banks  a  receiver  of  such  a  bank  may  sue  a  claim  due 
an  insolvent  bank  either  in  his  own  name  or  in  that  of 
the  bank." 

Where  a  bond  and  mortgage  are  executed  to  a  receiver 
of  an  insolvent  bank,  and  a  successor  is  appointed  by  an 
order  which  vests  in  the  successor  all  the  property  and 
assets  of  the  bank  in  the  hands  of  the  original  receiver, 
though  at  law  such  successor  might  not  be  able  to  maintain 
a  suit  in  his  own  name,  but  must  sue  in  the  name  of  the 
original  receiver,  yet,  being  an  equitable  assignee,  he  may 
in  equity  maintain  a  bill  to  foreclose  tiie  mortgage  in  his 
own  name,  though  there  may  not  have  been  a  regular  assign- 
ment to  him  by  the  original  receiver.** 

Where  a  suit  is  commenced  in  the  name  of  the  receiver 
of  an  insurance  company,  it  is  error  for  the  trial  court  to 
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tional Bank,  145  IlL  481. 

20— Iglehart  y.  Bierce,  36  DL  138. 


Beceivebs  1841 

refuse  to  allow  an  amendment  to  the  declaration  substitut- 
ing the  name  of  the  insurance  company  as  plaintiff." 

A  receiver  has  power  to  commence  and  prosecute  a  suit 
in  forcible  entry  and  detainer  without  special  direction  of 
the  court  appointing,  especially  where  the  lease  is  signed 
by  him  as  receiver." 

§  2270.  Receiver  to  Show  Appointment  and  Authority  to 
Prosecute  Suit — ^In  general,  a  receiver,  before  he  may  sue, 
must  show  that  by  the  appointment  of  the  court,  properly 
made,  in  a  matter  within  its  jurisdiction,  authority  has 
been  conferred  upon  him,  in  his  representative  capacity  as 
receiver,  to  prosecute  the  action;  and  failing  to  show  this 
he  cannot  prosecute  the  action. 

It  is  true  that  there  are  respectable  authorities  which 
seem  to  hold  a  contrary  doctrine,  but  they  are  cases  in 
which  the  question  does  not  appear  to  have  been  raised  or 
the  right  of  the  receiver  to  sue  depends  upon  some  special 
statute. 

Section  25  of  the  Corporation  Act  gives  the  receiver  ap- 
pointed under  that  section  authority  to  sue  only  in  the 
name  of  the  receiver  of  such  corporation,  '*as  commanded 
by  the  decree  of  such  court.  * ' 

To  allow  a  receiver  to  sue  without  such  authority  would 
produce  a  precedent  calculated  to  encourage  litigation  at 
the  expense  of  insolvent  estates  for  the  benefit  of  receivers 
and  their  attorneys,  who  might  be  inclined  to  profit  by  such 
litigation. 

The  receiver  should  be  at  all  times  the  servant  of  the 
court  and  should  look  to  it  for  his  authority,  unless  the 
legislature  in  its  wisdom,  should  see  fit  to  vest  him  with 
greater  authority  which  the  court  thinks  has  not  been  done 
by  said  section.** 

A  receiver  ought  not  to  be  allowed  to  commence  an  im- 

21 — Chandler  y.  Frost,  88  Uh  559.  23 — Peabody  ▼.  New  England  W. 

22— MeKeag  v.  Pirie,  134  HI.  App.      W.  Co.,  80  ID.  App.  458. 
652. 
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portant  suit  without  direction  and  specific  authority  from 
the  court  appointing  him.** 

§  2271.  ClBiixns  Against  Esrtate  in  Hands  of  Receiver— It 
is  a  well-settled  practice  to  allow  parties  having  claims 
against  a  person  or  corporation  whose  affairs  are  in  the 
hands  of  a  receiver  to  come  into  court  by  intervening  peti- 
tion and  have  their  claims  adjusted ;  so  it  is  said  that  where 
any  person  claims  to  be  entitled  to  an  estate  or  other 
property  in  an  estate  sequestered  he  should  apply  to  the 
court  to  direct  an  inquiry  as  to  whether  the  applicant  has 
any  and  what  interest  in  the  property.  This  inquiry  is 
called  an  examination  pro  interesse  suo. 

Where  the  claim  is  for  an  alleged  tort  or  the  damages 
are  unliquidated  and  unascertained  the  court  may,  in  its 
discretion,  properly  send  the  case  to  a  jury  to  settle  the 
legal  rights  of  the  parties  and  ascertain  the  damages,  re- 
taining the  case  for  the  ultimate  disposal  by  the  court.  But 
where  the  rights  of  the  parties  are  settled  there  is  no  occa- 
sion for  a  jury.** 

It  is  improper  for  the  trial  court  in  allowing  a  claim 
against  the  estate  of  the  defendant  to  order  it  paid  forth- 
with; the  costs  of  liquidation,  including  the  receiver's 
charges,  are  primarily  payable  from  the  assets  of  a  concern 
in  liquidation,  and  these  should  be  paid  before  the  receiver 
pays  other  claims.*^ 

If  there  are  several  creditor's  suits,  each  claimant  is  paid 
according  to  his  priority  as  ascertained  by  the  time  of  the 
filing  of  their  respective  bills  and  the  serving  of  process. 
As  between  creditors  it  overrules  the  equitable  principles 
of  equality  in  thus  rewarding  superior  vigilance;  and  the 
case  of  Jackson  v.  Lahee,  114  111.  287,  or  of  Gage  v.  Smith, 
79  111.  223,  are  not  to  be  regarded  as  announcing  a  rule 
inconsistent  with  this  doctrine.*'' 

24— St.  Louis,  V.  &  T.  H.  B.  B.  Co.  26— Kavanagh  y.  Bank  of  America, 

T.  Vandalia,  103  HI.  App.  363.  145  ni.  App.  201. 

25 — Andrews    ▼.    Stanton,    18    BL  27— BuaseU   y.    Ghieago    T.    A    8. 

App.  163.  Bank,  40  HI.  App.  385. 
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§  2272.  Party  Owing  Insolvent  Cannot  Offset  His  Claim 
Against  the  Insolvent — ^If  a  bank  becomes  insolvent  and  a 
receiver  is  appointed  to  take  charge  of  its  assets  a  debtor 
of  the  bank  having  acquired  a  claim  against  the  bank  after 
the  appointment  of  the  receiver,  cannot  offset  such  claim 
against  his  debt  to  the  bank.*' 

§  2273.  Rights  of  Parties  to  Jury  Trial  in  Equitable  Pro- 
ceedings— The  constitutional  right  of  a  party  to  a  trial  by 
jury,  considered  as  an  absolute  right,  does  not  extend  to 
cases  of  equitable  jurisdiction.  If  such  were  the  case  there 
would  be  many  cases  of  equitable  jurisdiction  that  courts 
of  equity  could  not  settle,  because,  as  an  incident  to  the 
main  controversy,  some  matters  would  arise  where  the 
parties  would  be  entitled  to  a  jury  if  the  same  matter 
should  arise  as  a  distinct  transaction  in  a  court  of  law.** 

If  a  petition  is  filed  in  a  chancery  proceeding  in  which  a 
receiver  has  been  appointed,  for  the  purpose  of  recovering 
damages  on  a  claim  sounding  in  damages,  against  the  re- 
ceiver, the  rules  appertaining  to  chancery  proceedings  ap- 
ply rather  than  those  followed  in  an  action  at  law.  The 
verdict  of  a  jury  in  such  a  case  must  therefore  be  re- 
garded as  advisory  only,  and  the  chancellor  is  at  liberty 
either  to  adopt  the  same  or  disregard  it,  and  render  a  decree 
contrary  thereto  if  he  believes  justice  so  demands.*® 

§  2274.  Duty  of  Officer  of  Corporation  to  Order  of  Conrt 
— In  a  proceeding  against  a  corporation  in  which  a  receiver 
has  been  appointed,  an  officer  of  the  corporation  cannot 
refuse  to  obey  an  order  of  the  court  to  turn  over  the  books 
and  papers  of  the  corporation  to  the  receiver  on  the  theory 
that  they  may  contain  evidence  which  might  be  used  against 
such  officer  in  a  criminal  proceeding  then  pending  against 
him.  The  possession  of  the  receiver  is  the  possession  of 
the  court,  and  if  it  be  found  that  such  books  and  papers 
contain  evidence  which  might  be  used  against  the  officer 

28— Ingwersen  ▼.  Bnehholz,  88  111.  30— First  T.  &  S.  Bank  v.  Lowry, 

App.  73.  161  DL  App.  170. 

29— Shedd  v.  Seefeld,  230  111.  118. 
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his  rights  under  the  constitution  might  then  be  protected 
by  proper  orders  by  the  court.  The  answer  of  such  oflScer 
to  a  rule  on  him  to  show  cause  why  he  should  not  be  at- 
tached for  contempt  of  court  for  not  obeying  such  order  to 
turn  over  is  not  sufficient  which  merely  shows  that  he  has 
been  indicted  for  a  criminal  offense,  and  that  such  books 
and  papers  might  tend  to  incriminate  him.  His  answer  in 
such  case  should  follow  the  rule  with  reference  to  the  dis- 
covery and  inspection  of  privileged  documents  and  should 
point  out  the  books  and  documents  which  he  claims  would 
be  incriminating,  and  offer  to  deliver  the  others. 

The  foregoing  statement  is  made  in  answer  to  the  claim 
of  the  officer  that  he  occupies  the  same  position  as  a  witness 
subpoenaed  duces  tecum,  but  the  court  expressed  the  opin- 
ion that  the  officer  could  not  claim  his  constitutional  priv- 
ilege in  the  proceeding  in  the  same  manner  that  a  witness 
duces  tecum.  There  is  a  marked  difference  between  such 
an  office  and  such  a  witness.  In  the  latter  case  the  party 
is  required  to  produce  such  books  and  papers  to  be  used  as 
evidence  in  the  criminal  proceeding,  and  in  the  former  case 
the  court  is  granting  the  complainant  the  relief  prayed  for 
in  his  bill ;  and  while  a  court  of  equity  will  not  force  a  party 
to  subject  himself  to  punishment  in  a  criminal  proceeding 
it  will  not  permit  him  to  protect  himself  against  equitable 
relief  by  assuming  that  a  compliance  with  the  order  to  turn 
over  will  subject  him  to  the  consequences  of  a  crime.** 

§  2275.  Suits  Commenced  Against  Insolvent  Before  Ap- 
pointment of  Receiver— Where  a  suit  is  regularly  brought 
against  a  person  prior  to  his  adjudication  of  insolvency, 
such  adjudication  does  not  have  the  effect  to  abate  or  con- 
tinue an  existing  action  already  existing  against  him.  The 
mere  fact  that  the  property  of  a  person  has  passed  into  the 
hands  of  a  receiver  should  not  bar  a  suit  theretofore  in- 
stituted against  him  to  recover  a  demand  against  him.    If 

31 — ^Manning  v.  Mercantile  Securi* 
ties  Co.,  242  HI.  584. 


I 


Begeivebs  1845 

the  receiver  desires  to  be  let  in  to  defend  the  action  he 
should  personally  apply  for  that  purpose.** 

Putting  the  property  of  a  company  into  the  hands  of  a 
receiver  has  no  effect  on  a  suit  commenced  against  the  cor- 
poration prior  thereto,  either  to  abate,  continue  or  in  bar 
such  a  suit.** 

§  2276.  The  Corporate  Existence  of  a  Oorporatian  Is  Not 
Terminated  1^  the  Appointment  of  a  Receiver,  and,  in  gen- 
eral, the  power  of  a  quasi  public  corporation  to  condemn 
land  is  not  transferred  to  a  receiver,  but  remains  in  the 
corporation.  But  a  court  of  equity  having  in  charge  the 
property  of  a  railroad  corporation  is  authorized  to  do  any 
act  within  the  corporate  power  the  performance  of  which 
is  necessary  to  the  preservation  of  the  property  of  the 
company  for  the  benefit  of  the  company  and  its  creditors. 
If,  when  the  property  comes  into  the  hands  of  the  court, 
the  company  is  engaged  in  some  proper  and  legitimate 
undertaking  the  completion  of  which  is  essential  to  the 
successful  maintenance  and  operation  of  the  road  and  to 
the  preservation  of  the  property,  the  court  may  proceed  to 
complete  the  undertaking,  and,  if  required,  will  transfer 
and  clothe  its  receiver  with  such  power  and  authority  as 
the  corporation  possessed  to  institute  the  appropriate  legal 
proceedings  to  condemn  any  real  estate  which  ought  to  be 
acquired  in  order  to  finish  and  make  useful  and  available 
that  which  the  corporation  was  engaged  in  constructing 
when  the  court  displaced  it  in  the  possession  of  its  prop- 
erty.** 

§  2277.  Bills  Filed  for  Purpose  of  Hindering  and  Delay- 
ing Creditors,  Dismissed — Where  a  judgment  debtor  is 
possessed  of  sufficient  personal  property  to  satisfy  the  ex- 
ecution, securing  a  return  of  the  execution  unsatisfied  and 
the  filing  of  a  creditor's  bill  for  the  purpose  of  having  a 

32 — ^Mercantile  Ins.  Co.  y.  Jayne,  34 — ^Morrison  ▼.  Foreman,  177  111. 

87  m.  199.  427. 

33— Toledo  W.  &  W.  R.  R.  Co.  v. 
Beggs,  85  HL  80. 
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receiver  of  the  judgment  debtor  appointed  to  carry  on  his 
business  so  that  he  might  not  be  annoyed  by  attaching  and 
judgment  creditors,  the  bill  under  which  the  receiver  was 
appointed  may  properly  be  dismissed  and  the  receiver  dis- 
charged." 

§  2278.  Statutes  of  Liinitations  Unaffected  by  Appoint- 
ment of  Receiver — ^In  general,  the  appointment  of  a  receiver 
does  not  affect  the  running  of  the  Statute  of  Limitations, 
and  the  appointment  of  a  receiver  in  no  way  affects  the 
rights  of  a  creditor  to  pursue  his  debtor,  and  the  debtor 
may  invoke  the  Statute  of  Limitations  as  against  his 
creditor." 

§  2279.  Receiverships  in  Proceedings  to  Dissolve  Partner, 
ship — Where  a  bill  is  filed  by  one  partner  against  his  co- 
partner for  the  purpose  of  winding  up  the  affairs  of  the 
partnership,  and  for  the  appointment  of  a  receiver  to  accom- 
plish that  purpose,  and  a  receiver  is  appointed  who  takes 
possession  of  the  partnership  property  and  assets,  and 
proceeds  in  the  discharge  of  his  duties,  neither  a  judgment 
thereafter  recovered  against  the  partners,  nor  a  creditor's 
bill  create  any  lien  upon  the  assets  in  the  hands  of  the 
receiver,  so  as  to  give  such  judgment  creditors  a  lien  there- 
on superior  to  that  of  other  creditors,  nor  will  such  proceed- 
ing entitle  such  creditors  to  have  their  claims  paid  in  full, 
where  the  assets  of  the  partnership  are  not  sufficient  to 
pay  all  creditors  in  full.*'' 

Where  a  receiver  is  appointed  in  a  suit  to  dissolve  a 
partnership  his  appointment  will  not  affect  the  claims  of 
creditors  of  the  partnership  which,  previous  to  the  appoint- 
ment, had  become  liens  on  the  partnership  property.  Such 
liens  must  be  recognized  and  enforced  the  same  as  though 
a  receiver  had  not  been  appointed.'* 

35 — Sterlin  v.  Jewett,  63  111.  App.  37 — Jackson  v.  Lahee,  114  111.  287. 
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§  2280.  Complamant  Required  to  Give  Bond  on  Appoint- 
ment of  Receiver — ^It  is  error  to  appoint  a  receiver  without 
the  bond  required  by  See.  53,  Ch.  23,  Revised  Statutes,  ex- 
cept for  good  cause  shown.'* 

To  entitle  a  party  to  the  appointment  of  a  receiver, 
pendente  lite,  he  must  give  the  bond  required  by  the  statute 
of  May  15,  1903,  unless  it  is  the  opinion  of  the  court  that 
a  receiver  ought  to  be  appointed  without  the  party  giving 
such  bond,  and  the  court's  opinion  must  affirmatively  ap- 
pear in  the  order  making  the  appointment.  The  statutory 
requirement  in  this  regard  cannot  be  dispensed  with.  The 
statute  was  evidently  enacted  for  the  purpose  of  making 
liable  the  moving  party  in  a  receivership  proceeding  for 
such  damages  as  might  result  from  the  improvidence  of  his 
act  in  bringing  about  a  receivership  when  none  should  have 
been  asked.** 

While  the  failure  to  require  such  a  bond  may  be  error, 
still  if  the  error  be  not  harmful  and  the  case  is  a  proper 
one  for  the  appointment  of  a  receiver  the  order  appointing 
one  will  not  be  set  aside.*^ 

If  the  appointment  of  a  receiver  is  set  aside  as  having 
been  wrongfully  appointed,  an  action  may  be  maintained 
upon  the  bond  by  reason  of  such  wrongful  appointment.** 

Where  the  order  provides  that  the  appointee  be  and  is 
hereby  appointed  receiver  upon  the  complainant  *s  executing 
a  bond  in  a  certain  sum  conditioned  to  pay  according  to  the 
statute,  the  appointment  is  not  erroneous  because  such  order 
is  made  before  the  bond  is  actually  filed  and  approved.  The 
court  is  not  inclined  to  place  so  narrow  a  construction  on 
the  statute.  The  receiver  is  the  officer  and  arm  of  the 
court  which  appoints  him,  and  will  not  be  allowed  on  such 

39— Rice   Co.   v.   McJohn,   244   HL  41— Walker    ▼.    Kersten,    115    IlL 

264;   Staar  y.  Moy  Tong  Koon,  145  App.  130. 

111.  App.  340.  42— Hill  Co.  v.  United  Statee  F.  & 
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an  order  to  assume  the  duties  of  his  office  or  appointment 
until  the  contemporaneous  concerning  the  bond  is  fulfilled. 
The  statute  by  such  an  order  is  complied  with  by  such  an 
order. 

The  amount  of  the  bond  is  for  the  determination  of  tb'* 
trial  court.  It  is  to  be  noted  that  the  complainant 's  bond  is 
not  to  take  the  place  or  secure  the  receiver's  responsibility, 
and  liability  on  his  bond,  or  otherwise,  for  the  property 
coming  into  his  hands.  But  it  is  for  the  damages  result- 
ing and  the  attorneys'  fees  rendered  necessary  by  the  ap- 
pointment, and  the  acts  of  the  receiver  if  the  appointment 
is  revoked  or  set  aside. 

If  the  condition  of  the  bond  does  not  conform  substan- 
tially with  the  statute,  it  is  plain  that  the  remedy  is  not  in 
an  appeal  from  the  order,  but  in  a  representation  in  the 
court  below  concerning  the  insufficiency  of  the  bond,  and 
the  consequent  non-compliance  with  the  terms  on  which 
the  receiver  was  to  be  vested  with  his  power.*" 

§2281.  Form  of  Order  Appointing  Receiver— -Title  of 
cause. 

This  cause  coming  on  to  be  heard  on  the  application  of 

for  the  appointment  of  a 

receiver  herein  and  the  same  having  been  argued  by  the 
respective  counsels  in  the  case  and  the  court  being  fully 
advised  in  the  matter ; 

It  is  ordered  that  

of be  and  he  is  hereby 

appointed  receiver  of  the  estate  and  property,  real  and 
personal,  things  in  action,  debts,  equitable  interest,  other 

eflfects  of ,  defendant,  and  which 

belonged  to  or  were  held  in  trust  for  him  at  the  time 
of  the  commencement  of  this  cause,  or  in  which  he  had 
any  beneficial  interest,  except  such  property  as  is  exempt 
by  law  from  execution;  and,  also,  except  where  such  trust 

43 — ^Anderson  y.  Hultberg,  117  111. 
App.  231. 
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property  has,  in  good  faith,  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  some  person  other  than 

the  said  , 

and  of  the  real  estate  described  in  the  bill  of  complaint 
herein,  to-wit :  (Here  describe  the  property),  and  the  rents, 
issues,  income  and  profits  thereof,  with  the  usual  pow- 
ers and  duties  of  receivers  in  chancery,  upon  the  said 

receiver  executing 

and  filing  with  the  clerk  of  this  court  a  bond  to  the  People 

of  the  State  of  Illinois,  in  the  penal  sum  of 

Dollars,  conditioned  (Here  state  the  conditions  as  the  court 
may  direct),  with  sureties  to  be  approved  by  the  court.   And 

it  is  further  ordered  that  the  said 

do  assign,  transfer  and  deliver  to  the  said 

as  such  receiver,  under  the  direction  of  the  Master  in  Chan- 
cery all  such  property,  real  and  personal,  things  in  action, 
equitable  interest,  and  other  eflfects,  except  as  aforesaid. 
And  that  he  deliver  to  the  said  receiver,  in  like  manner, 
all  bills,  notes,  contracts,  books  of  account,  and  other  things 
and  other  evidence  relating  thereto.    And  that  the  said 

execute  and  deliver  to  the  said 

receiver,  under  the  direction 

of  the  said  Master  in  Chancery  a  conveyance  and  assign- 
ment of  the  real  estate  mentioned  in  the  bill  herein,  and 
hereinbefore  described  and  of  the  rents,  issues,  and  profits 

thereof.    And  that  the  said 

defendant  and  his  tenants,  and  those  claiming  under  him, 
attorn  to  the  said  receiver  and  pay  to  him  the  rents, 
issues  and  profits  thereof;  and  that  the  said  receiver  have 
power  to  make  leases  of  such  real  estate,  from  time  to  time, 
not  exceeding  one  year,  as  he  may  deem  advisable. 

And  that  the  said defendant 

appear  before  the  said  Master  in  Chancery,  as  he  shall  be 
summoned  or  required  to  do,  from  time  to  time,  and  pro- 
duce such  books,  papers  and  accounts,  and  subject  to  such 
examination,  as  said  master  shall  direct  in  relation  to  any 
matter  which  he  may  lawfully  be  required  to  disclose. 
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rights  of  third  parties  therein,  personal  property,  such  con- 
duct does  not  amount  to  a  breach  of  the  condition  of  the 
bond.** 

§  2285.  Inventory  to  Be  Filed  by  Receiver— It  is  the  duty 
of  a  receiver  to  make  out  and  file  with  the  court  when  he 
is  appointed,  a  list  of  the  property  which  comes  into  his 
hands,  so  that  the  creditors  and  all  persons  interested  may 
know  what  property  belongs  to  the  parties  in  the  case  wher- 
in  the  receiver  has  been  appointed.  This  inventory  should 
be  made  as  soon  as  possible  after  his  appointment.*'' 

§2286.  Inventory  by  Receivers  of  Banks— Statute— In 
1879  it  was  enacted  **That  it  shall  be  the  duty  of  the  re- 
ceiver "br  assignee  of  any  savings  or  other  banks,  or  any 
private  banker  or  firm  doing  a  banking  business  inamedi- 
ately  upon  a  request  made  to  him  therefor,  in  writing, 
signed  by  any  ten  depositors  of  such  bank,  of  which  he  shall 
be  the  receiver  or  assignee,  to  make  and  file  in  the  court 
in  which  the  cause  is  pending  a  detailed  statement  (which 
statement  may  be  published  if  the  court  shall  deem  proper), 
showing  all  the  assets  of  such  bank,  of  whatever  kind  or 
nature  and  of  all  promises  to  pay,  of  whatever  kind  or 
nature,  showing: 

1.  When  such  promises  were  made  or  arose. 

2.  When  they  were  or  are  due. 

3.  The  names  of  the  persons  making  such  promises. 

4.  The  thing  to  be  paid,  and  if  money,  the  amount  there- 
of, the  rate  of  interest  thereof,  if  any,  and  the  amount  of 
the  interest  due  and  unpaid  thereon,  if  any. 

5.  Whether  the  payment  of  such  debt  has  been  extended, 
and  if  so,  from  when  and  how  many  times. 

6.  A  particular  description  of  whatever  collateral  secur- 
ity or  guarantee  thereof  such  bank  may  have,  and  if  it  be 
that  of  a  person,  the  name  of  such  person. 

Which  detailed  statement  shall  be  open  to  the  inspection 

46— People  v.  Murdock,  50  HI.  App.  47— Heffron  ▼.  Rice,  149  HI.  216. 
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of  all  parties  in  interest,  and  also  a  statement  taken  from 
the  books  of  such  bank,  the  names  and  addresses  if  known, 
of  all  of  the  stockholders,  the  number  of  shares  held  by 
each,  when  acquired  and  from  whom.*'** 

§  2287.  Powers  and  Authority  of  Reoeivers — ^A  receiver 
is  to  be  regarded  as  the  representative  not  only  of  the  party 
for  whom  he  was  appointed,  having  power  to  assert  his 
rights,  but  occupying  a  still  broader  position,  for  he  rep- 
resents not  only  the  party,  but  also  his  creditor  and  under 
his  duties  as  the  representative  of  the  latter  class  he  is 
invested  with  the  power  and  may  do  acts  that  could  not 
be  done  by  a  mere  representative  of  the  insolvent  party, 
and  where,  in  a  proceeding,  he  occupies  the  latter-  status, 
he  may  do,  and  under  some  circumstances  must  do,  many 
things,  which,  if  his  acts  were  strictly  limited  to  those  of  a 
representative  of  the  insolvent,  he  could  not  do.  He  rep- 
resents both  the  creditors  and  the  defendant,  having  the 
right  to  assert  any  defense  which  the  creditors,  in  contra- 
distinction to  the  defendant,  are  entitled  to  assert  And 
where  there  has  been  fraud  and  collusion  in  obtaining  a 
judgment  against  the  insolvent,  for  which  a  receiver  has 
been  appointed,  and  the  effect  of  such  judgment  will  be  to 
diminish  the  estate  in  the  hands  of  the  receiver,  or  which 
would  properly  come  to  him,  or  which  would  prevent  the 
proper  distribution  to  those  equitably  entitled  thereto,  the 
receiver  has  such  a  standing  in  court  with  reference  to  the 
estate  for  the  purpose  of  closing  out  the  estate  he  may  ap- 
pear and  collect  what  is  properly  due  and  owing  the  insol- 
vent, and  defend,  not  only  the  insolvent,  but  protect  the 
creditors  and  stockholders  from  collusive  and  fraudulent 
judgments." 

Where  a  receiver  is  appointed  in  a  proceeding  against  a 
mutual  fire  insurance  company  to  wind  up  its  affairs,  the 
court  exercises  at  its  discretion  not  only  the  powers  of  the 

48— Laws  1879,  p.  236. 
49 — ^Peabody  v.  New  England  W. 
W.  Co.,  184  IlL  625. 
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board  of  directors  of  the  company  but  also  such  additional 
power  as  is  conferred  by  the  statute.*^ 

Where  a  receiver  has  once  obtained  rightful  possession 
of  personal  property  situated  in  the  jurisdiction  of  tho 
court  appointing  him,  he  will  not  be  deprived  of  such  pos- 
session though  he  take  the  property,  in  the  performance  of 
his  duty,  into  a  foreign  jurisdiction;  that  while  there  it 
cannot  be  taken  from  him  by  the  creditors  of  the  insolvent 
debtor,  residing  in  that  jurisdiction. 

But  as  against  the  claims  of  creditors  of  an  insolvent 
debtor  residing  in  this  state  an  o£Scer  of  a  foreign  court 
has  no  right  or  power  to  remove  from  this  state  the  assets 
of  such  insolvent  debtor  situated  herein,  at  the  time  of  the 
officer's  appointment  and  of  which  he  had  no  previous 
possession." 

Where  the  purchaser  at  a  foreclosure  sale  of  property, 
consisting  of  a  coal  mine,  petitions  the  court  to  appoint  a 
receiver  of  the  property  for  the  purpose  of  preserving 
the  property  and  keeping  in  good  condition,  on  the  appoint- 
ment of  such  a  receiver  to  take  possession  of  the  mine  and 
operate  it  during  the  period  of  redemption,  he  has  author- 
ity to  employ  miners  for  that  purpose  and  to  pay  them  out 
of  the  moneys  obtained  by  the  operation  of  the  mine ;  and 
if  such  moneys  are  not  sufficient  for  that  purpose,  the  min- 
ing plant  under  the  provisions  of  the  Act  of  1895  in  regard 
to  the  working  of  coal  mines  (Laws  of  1895,  p.  242),  will  be 
liable  for  their  services.'* 

The  statute  reads  as  follows:  **That  every  laborer  or 
miner  who  shall  perform  labor  in  opening  and  developing 
any  coal  mine,  including  sinking  shafts,  constructing  slopes, 
or  drifts,  mining  coal  and  the  like,  shall  have  a  lien  upon  all 
the  property  of  the  person,  firm  or  corporation  owning, 
constructing  or  operating  such  mine,  used  in  the  construe- 
so — ^Rand  v.  Mutual  Fire  Ins.  Ck).,  52 — Traylor  ▼.  Barry,  06  lU.  App. 
58  HL  App.  528.                                          644. 

51— <7hieago,  M.  A  St.  P.  B.  B.  C: 
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possession  of  property,  which  it  is  claimed  belonged  to  the 
defendant,  the  receiver  acts  at  his  peril  if  he  interferes 
with  it." 

Where  a  contract  entered  into  between  a  party  and  the 
insolvent  is,  at  the  time  a  receiver  is  appointed  for  the  in- 
solvent, a  valid  and  subsisting  contract,  which  fixes  the 
obligations  and  determines  the  rights  of  the  parties  thereto 
the  receiver  is  not  clothed  with  any  power  to  do  any  act 
which  might  impair  the  obligation  of  such  contract.** 

While  a  receiver  comes  in  subject  to  all  burdens  upon 
the  property,  it  has  never  been  contended  that  he  succeeds 
to  the  exercise  of  the  volition  of  any  party.** 

§  2288.  Powers  of  Receivers  Only  Co-extensive  with  Jur- 
isdiction of  Court  Appointing  Them — The  courts  of  Illinois 
will  not  enforce  the  insolvent  laws  of  another  State  by  giv- 
ing effect  to  a  statutory  assignment  of  the  effects  of  the 
debtor  residing  in  such  other  State. 

'Neither  the  laws  of  another  State  or  country,  nor  the 
adjudications  of  the  courts  thereof,  by  which  trustees  are 
appointed  to  take  charge  of  the  property  and  effects  of  an 
insolvent  debtor  and  distribute  the  proceeds,  can  have  any 
extra  territorial  effect.  They  are  strictly  local,  and  affect 
nothing  more  than  they  can  reach.  An  assignment,  in 
invetum,  by  virtue  of  or  under  a  foreign  law  does  not 
operate  upon  a  debt  or  right  of  action  as  against  a  person 
in  Illinois  or  suing  there.** 

The  general  rule  is,  that  the  power  of  a  receiver  is  co- 
extensive only  with  the  jurisdiction  of  the  court  which 
appoints  him.  He  has  no  extra  territorial  power  of  official 
action.  But  a  receiver  appointed  by  one  State  may,  by 
comity,  be  permitted  to  receive  the  possession  of  property 

58 — Christie  v.  Burns,  83  III.  App.  60 — Juillard     ▼.    Walker,    54    BL 

514.  App.  517. 

5»— Wolf  y.  National  Bank  of  lUi-  61— Rhawn  v.  Pearce,  110  111.  350. 
nois,  178  m.  85;  Chemical  Nat.  Bank 
V.  Hartford  Dep.  Co.,  156  111.  522. 

2R.  P.— 61 


1856  The  Law  of  Real  Propbbty — ^Illinois 

in  another  State,  provided  no  citizen  or  suitor  of  the  latter 
State  is  thereby  prejudiced  or  injured.^ 

§2289.  Courts  Without  Power  to  CoiLtrol  Parties  Out- 
side Their  Jurisdietion— It  is  the  declared  policy  of  the 
State  of  Illinois  to  guarantee  to  its  own  citizens  the  right 
to  pursue  their  remedies  in  the  courts  of  Illinois  to  the 
exclusion  of  the  claims  of  all  foreign  receivers  of  assignees. 
Neither  a  voluntary  assignment  nor  one  purely  statutory 
from  a  foreign  jurisdiction,  nor  a  receiver  appointed  by 
a  foreign  court,  can  successfully  hold  property  of  which 
he  has  not  obtained  possession  in  the  jurisdiction  appoint- 
ing him,  against  attaching  creditors  of  the  insolvent's  estate 
who  are  citizens  of  Illinois. 

This  being  the  rule  in  Illinois,  why  should  she  seek  to  deny 
to  citizens  of  other  States  the  same  right  in  the  courts  of 
such  States  that  which  it  insists  on  retaining  for  its  own 
citizens  in  the  State  of  Illinois  ?  So  to  do  is  in  violation  of 
the  spirit,  at  least,  of  our  national  constitution,  and  to  make 
an  unwarranted  distinction  between  citizens  of  different 
States  placed  in  precisely  the  same  situation.  The  juris- 
diction of  our  courts  is  only  co-extensive  with  our  State. 
They  cannot  legally  send  their  process  into  other  State 
and  jurisdictions  for  service,  and  the  court  was  of  the 
opinion  that  neither  the  law  nor  comity  between  distinct 
States  or  national  organizations  sanction  the  authority  of 
one  such  body  to  exercise  jurisdiction  over  the  citizens  and 
their  property  while  both  are  beyond  the  jurisdiction  of  the 
tribunal  in  which  the  proceeding  is  pending.  The  courts 
of  this  State  cannot  restrain  the  citizens  of  another  State 
from  performing  acts  in  another  State  or  elsewhere  outside 
of  and  beyond  the  boundary  lines  of  the  State.  Any  other 
practice  would  necessarily  lead  to  a  conflict  of  jurisdiction.** 

§  2290.  Powers  of  Receivers  Under  the  Torrens  System- 
It  is  provided  by  the  statute  creating  the  Torrens  System 

62— Sereomb  ▼.  Gatlin,  128  m.  556. 
63— Hawley  v.  State  Bank  of  Chi- 
cago, 184  HI.   App.  96. 
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that  before  a  receiver  shall  deal  with  or  transfer  registered 
land  or  any  estate  or  interest  therein,  he  shall  file  in  the 
registrar's  oflSce  a  certified  copy  of  an  order  of  the  court 
showing  that  such  receiver  is  authorized  to  deal  with  or 
transfer  such  land,  estate  or  interest,  and  if  it  is  in  the  power 
of  such  person  he  shall  present  to  the  registrar  the  dupli- 
cate certificate  of  title.  In  case  of  a  deed  of  the  land  to 
the  receiver  the  same  shall  be  filed  in  the  registrar 's  office 
as  in  other  cases.** 

§  2291.  Title  to  Property  Not  Affected  by  Appointment 
of  Keceirer — It  seems  to  be  well  settled  that  the  title  to 
property  is  not  affected  by  the  appointment  of  a  receiver. 
By  virtue  of  his  appointment  the  receiver  gets  only  such 
rights  of  possession  as  the  parties  had  for  whom  he  is  ap- 
pointed. He  cannot  have  the  right  to  take  possession  of 
property,  where  the  owner  of  the  estate  for  whom  he  is 
appointed  would  have  no  right  to  do  so.  A  court  of  equity 
is  bound  to  respect  the  rights  and  preferences  acquired 
lawfully  .•• 

There  is  no  known  rule  of  law,  independent  of  a  statute, 
that  holds  the  appointment  of  a  receiver  transfers  the  title 
to  real  or  personal  property  to  the  person  thus  appointed. 
Nor  can  it  be  conceived  how  such  an  appointment  can  have 
that  effect.  The  officer,  by  his  appointment,  is  authorized 
to  take  and  hold  posiBession  of  the  property,  under  the  con- 
trol and  direction  of  the  court.  And  his  possession  is  that 
of  the  court.  The  general  practice  seems  to  be,  when  neces- 
sary for  the  recovery  or  preservation  of  personal  property 
by  the  receiver,  the  defendant  will  be  required  by  the  court 
to  assign  it  by  a  proper  written  instrument  to  the  receiver. 
In  reference  to  personal  property  such  an  assignment  may 
not  be  necessary,  but  the  courts  frequently  require  it.  But 
where  it  is  necessary  to  execute  leases,  or  to  bring  ejectment 
and  the  like  for  real  estate,  an  assignment  or  conveyance 

64— Sec.    123,    Ch.    30,    "Convey-  65— Gillam    v.    NusBbaum,    95    HI. 

ances/'  B.  S.;  Hurd's  Stat.  (1912),  App.  277;  Petenon  ▼.  Lindakoog,  93 
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to  the  receiver  is  believed  to  be  necessary  in  all  cases.  The 
form  of  such  a  conveyance  is  given  Edwards  on  Receivers, 
p.  86.  The  court  may  authorize  and  empower  a  receiver, 
like  a  master  in  chancery  or  special  commissioner,  to  sell 
real  estate  by  a  decree  of  the  court.  This  is  not  doubted, 
but  he  in  such  case  receives  no  title  to  the  property.  But 
if  by  his  appointment  or  by  a  conveyance  he  becomes  in- 
vested with  the  title  to  real  estate,  he  takes  the  property 
for  the  benefit  of  the  lien  holders  and  creditors.*' 

There  is  no  statute  in  Illinois  conferring  title  on  a  re- 
ceiver who  may  be  appointed  by  a  court,  and  in  the  absence 
of  such  a  statute,  it  is  well  settled  law  that  the  receiver 
can  only  acquire  title  by  a  conveyance.  The  title  to  the 
property  is  not  changed  by  the  appointment ;  the  mere  order 
of  appointment  does  not  vest  the  title  to  the  property.  All 
the  receiver  acquires  by  the  order  is  the  right  of  posses- 
sion, as  an  officer  of  the  court.®'' 

Where  a  bill  is  filed  calling  for  the  appointment  of  a 
receiver  the  court  may  require  the  defendant  to  deliver  to 
the  receiver  on  his  appointment  all  property  in  his  posses- 
sion not  exempt  from  execution.  If  third  persons  claim  the 
property,  they  may  present  their  claims  to  the  court  to  have 
them  adjusted,  or  apply  to  the  court  for  leave  to  sue  the 
receiver." 

§  2292.  Right  of  Receiver  Subject  to  All  Valid  Existing 
Liens — The  right  of  a  receiver  to  the  possession  of  the 
property  ordinarily  is  subject  to  all  valid  and  existing  liens 
on  the  property  at  the  time  of  his  appointment,  and  does 
not  divest  a  lien  previously  acquired  in  good  faith." 

The  order  appointing  a  receiver  gives  him  no  authority 


66— Union  Trust  Co.  v.  Webor,  96 
111.  346. 

67— Heffron  v.  Gage,  149  HI.  182; 
Thomas  v.  VanMeter,  164  111.  304; 
Vandalia  v.  St.  Louis,  V.  &  T.  H.  B, 
B.  Ck).,  209  IlL  73. 
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as  against  the  rights  of  parties  over  whom  the  court  has 
not  acquired  jurisdiction,  and  the  court  cannot  deprive  such 
parties  of  a  rightful  possession,  if  they  hold  such.^* 

Prior  lien  on  property  sold  by  order  of  court  and  by 
like  order  transferred  to  the  proceeds  of  such  sale  can  not 
be  divested  against  the  consent  of  the  party  holding  such 
lien  for  the  benefit  of  other  creditors  or  to  meet  the  fees 
and  expenses  of  a  receiver  incurred  in  conducting  a  busi- 
ness by  order  of  the  court.'^ 

Where  a  particular  fund  in  the  hands  of  an  insolvent 
constitutes  a  trust  fund,  the  receiver  of  the  insolvent  takes 
it  subject  to  the  same  rights  of  the  beneficiary  that  existed 
against  it  in  the  hands  of  the  insolvent.'* 

§  2293.  Receiver  Succeeds  to  Rights  of  Insolvent  Only— 
A  receiver  is  clothed  with  such  rights  of  action  as  might 
have  been  maintained  by  the  person  over  whose  estate  he 
has  been  appointed  and  to  whose  rights  for  the  purpose  of 
litigation  he  has  succeeded."" 

When  a  receiver  is  appointed  for  a  bank  he  succeeds  to 
all  the  rights  of  the  bank  to  its  property,  claims  and  de- 
mands, to  sell,  dispose  of  and  reduce  to  money  to  be  paid 
under  the  orders  of  the  court  to  the  creditors  of  the  corpora- 
tion according  to  their  rights.  He  does  not  became  a  trus- 
tee or  guardian  for  the  depositors,  to  manage,  control, 
settle  or  enforce  their  individual  claims  by  suit  or  other- 
wise.''* 

§  2294.  Insolvent  Estopped  from  Prosecuting  Claim,  Re- 
ceiver Estopped — ^Where  an  insolvent  firm  is  estopped  from 
asserting  a  claim,  its  receiver  is  also  estopped.'* 

On  the  petition  of  the  State  Auditor  to  wind  up  the  af- 
fairs of  an  insurance  company  the  appointment  of  a  receiver 

70 — Christie  y.  Bums,  83  HI.  App.  73 — ^Bnrch   v.   West,   33   HL   App. 

514.  359. 
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property  in  the  possession  of  the  receiver,  and  the  legal 
title  is  in  the  receiver  when  it  is  voluntarily  placed  there 
by  the  proper  party.  The  court  is  made  the  custodian  of 
the  property  to  administer,  manage  and  sell  it  for  the  best 
interest  of  all.  And  where  the  property  is  so  situated  that 
it  cannot  be  sold  separately  without  damage  to  the  prop- 
erty it  may  be  sold  en  masse.  And  an  order  of  sale  without 
redemption  may  not  only  be  proper  but  there  are  circum- 
stances where  it  would  be  improper  not  to  do  so.** 

But  on  a  review  of  the  case  by  the  Supreme  Court  it 
was  held  that  while  it  might  be  proper  to  sell  the  various 
tracts  of  land  and  the  fixtures  attached  thereto  as  one  piece 
of  property,  yet  where  the  distinctive  personal  property  con- 
stituted but  a  small  portion  of  the  assets  of  the  insolvent, 
and  could  be  easily  separated  from  the  other  property  it 
was  error  to  sell  such  personal  property  en  mdsse  with  the 
real  estate. 

In  regard  to  selling  the  property  without  the  right  of 
redemption,  the  court  reviews  the  statutes  in  that  regard, 
and  the  cases  relied  on  to  support  the  decree,  and  comes 
to  the  conclusion  that  every  circumstance  which  may  be 
held  to  take  the  case  out  of  the  provisions  of  the  statute 
which  requires  judicial  sale  of  real  estate  to  be  made  sub- 
ject to  the  statutory  right  of  redemption  seems  to  be  want- 
ing; and  while  the  court  is  disposed  to  adhere  to  the  doc- 
trine of  the  cases  relied  upon  justifying  the  sale  of  prop- 
erty without  the  right  of  redemption,  it  was  not  inclined 
to  extend  the  rule  there  laid  down  to  cases  which  do  not 
come  clearly  within  the  reason  upon  which  the  rule  is  based. 

The  case  involved  the  sale  of  a  coal  mine  in  full  opera- 
tion and  it  was  urged  in  support  of  the  decree  that  if  the 
statutory  redemption  was  allowed,  neither  the  receiver, 
the  defendant  nor  the  purchaser  could  be  permitted  to  mine 

81 — Locey  Coal  Mines  v.  Chicago, 
W.  &  V.  Coal  Co.,  28  HI.  App.  485. 
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coal  for  sale  while  the  period  of  redemption  was  running, 
and  in  order  to  keep  the  mine  from  depreciation  and  injury 
during  that  period,  the  water  kept  out  and  fresh  air  applied 
at  great  costs ;  that  this  expense  should  not  be  borne  by  the 
receiver  as  he  could  no  longer  work  the  mines,  and  the 
defendant,  being  insolvent,  was  presumably  unable  to  re- 
deem, and  would  have  no  inducement  to  incur  such  an  ex- 
pense; and  the  purchaser,  not  being  entitled  to  the  posses- 
sion until  after  the  expiration  of  the  period  of  redemption, 
could  not  legally  enter  upon  the  mines  for  the  purpose  of 
protecting  them  from  destruction. 

It  is  said  by  the  court  in  reply  to  these  suggestions  that 
inconveniences  would  doubtless  arise  but  they  would  not 
in  the  opinion  of  the  court  justify  the  court  in  disregarding 
or  overruling  the  plain  provisions  of  the  statute  in  regard 
to  the  subject  of  redemption. 

It  was  also  urged  in  support  of  the  decree  that  the  court, 
through  its  receiver,  had  the  entire  control,  both  of  the 
equitable  and  legal  title  to  the  real  estate  in  question,  and 
could  dispose  of  it  in  such  manner  as  it  saw  fit.  But  it  was 
replied  that  the  property  was  conveyed  to  the  receiver  under 
an  order  of  the  court.  The  control  which  the  court  obtained 
over  the  property  was  no  greater  or  different  than  it  would 
have  been  if  the  order  had  been  entered,  as  the  result  of 
adversary  proceedings  against  the  opposition  and  protest 
of  the  defendant.  The  question  then  arises,  whether,  on  a 
creditor's  bill,  a  court,  by  requiring  real  property,  which 
might  have  been  seized  and  sold  on  an  execution  at  law  to 
be  conveyed  to  a  receiver,  can  thereby  take  it  out  of  the 
operation  of  the  statute  in  relation  to  redemption.  A  credi- 
tor's bill  may  be  viewed  as  a  species  of  process  for  the 
execution  and  enforcement  of  a  judgment  at  law,  and  it  is 
diflScult  to  see  why  real  property  seized  and  sold  in  that 
proceeding  should  not  be  subject  to  redemption  the  same 
as  when  sold  on  execution. 
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And  the  decree  of  the  circuit  court  and  the  judgment  of 
the  Appellate  Court  were  both  reversed.** 

Where  the  receiver  sells  to  a  single  purchaser  at  the  same 
time  all  the  assets  of  the  insolvent,  such  a  sale  does  not 
include  items  which  are  not  inventoried  nor  included  in  the 
petition  for  leave  to  sell.** 

The  fact  that  the  purchaser  at  the  receiver's  sale  is  also 
the  complainant  in  the  case  does  not  serve  to  retain  the 
jurisdiction  of  the  court  over  him  as  such  purchaser  with 
reference  to  his  subsequent  conduct  in  regard  to  the  prop- 
erty, or  with  third  persons,  he  having  performed  his  con- 
tract of  purchase  and  received  possession  of  the  property. 
As  a  purchaser  at  the  receiver's  sale  the  complainant  took 
the  title  of  the  property  bought  by  him  exactly  the  same 
as  he  would  have  done  if  he  had  been  a  stranger  to  the 
suit;  and  the  court  which  ordered  the  sale  lost  all  juris- 
diction over  him  as  a  purchaser  and  over  the  subject  matter 
of  the  purchase,  as  soon  as  he  had  completed  his  purchase, 
took  possession  of  the  property,  and  the  court  had  approved 
of  the  sale.** 

§  2296.  Rents,  Issues  and  Profits  of  Mortgaged  Lands — 
Rents  accruing  before  filing  the  bill  of  foreclosure,  belong 
to  the  owner  of  the  equity  of  redemption,  and  not  to  the 
mortgagee.    They  are  not  subject  to  the  mortgage  lien." 

If  the  sale  of  the  premises  on  the  foreclosure  of  the  mort- 
gage, fully  satisfies  the  decree  in  favor  of  the  complainant, 
the  right  to  the  possession  of  the  premises,  and  the  rents 
and  profits  thereof,  during  the  period  of  redemption  be- 
long to  the  owner  of  the  equity  of  redemption.** 

Where  the  deficiency  decree  is  not  rendered  against  the 
owner  of  the  equity  of  redemption,  and  he  is  not  made  liable 

82 — ^Loeey  Coal  Mines  v.  Chicago,  85 — Gandy  v.  Coleman,  196  111.  189. 

W.  &  V.  Coal  Co.,  131  111.  9.  SO—Cohn  v.  Franks,  96  IlL  App. 

83— Illinois  Steel  Co.  v.  Preble  M.  206;  Haigh  v.  Carroll,  209  HI.  676; 

W.  Co.,  116  HL  App.  268.  Bogardus  v.  Moses,  181  HI.  554;  Bale 

84— McDonald    v.    Miller,    54    HI.  v.  Davis,  51  HI.  App.  328. 
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for  the  mortgage  debt,  he  is  entitled  to  the  rents  and  profits 
of  the  mortgage  property  up  to  and  until  the  time  of  redemp- 
tion has  expired,  and  the  appointment  of  a  receiver  does 
not  deprive  him  of  this  right.*' 

The  inclusion  in  a  mortgage  of  the  rents  and  profits  with 
the  appurtenances  to  the  lands  described  is  not  enough  to 
deprive  the  mortgagor  of  the  right  to  receive  the  rents 
to  his  own  use,  where  the  mortgagor  neither  gets,  attempts 
to  get,  nor  demands  possession  either  before  or  after  con- 
dition broken.** 

§  2297.  Rents,  Issues  and  Profits  Pledged  as  Security  for 
Debt — Most  mortgages  and  trust  deeds  contain  clauses  sub- 
stantially  as  follows :  **Upon  the  filing  of  any  bill  to  fore- 
close this  mortgage,  in  any  court  having  jurisdiction  there- 
of, such  court  may  appoint  any  proper  person*  receiver,  with 
power  to  collect  the  rents,  issues  and  profits  arising  out  of 
said  premises  during  the  pendency  of  such  foreclosure  suit, 
and  until  the  time  to  redeem  the  same  from  any  sale  that 
may  be  made  under  any  decree  of  foreclosure  shall  expire ; 
and  such  rents,  issues  and  profits  which  are  collected  may 
be  applied  toward  the  payment  of  the  indebtedness  and 
costs  herein  mentioned  and  described.  And  to  pay  any 
rents  which  may  be  collected  after  such  sale  and  before  the 
time  of  redemption  expires  to  the  purchaser  or  purchasers 
at  such  sale  or  sales.  *' 

Under  such  a  clause  in  a  mortgage  a  lien  is  given  in  ex- 
press words,  upon  the  rents  and  profits,  and  such  an  equit- 
able lien  a  court  of  equity  will  enforce.  Rents  and  profits 
are  subjects  which  may  be  mortgaged. 

It  has  been  repeatedly  held  that  a  provision  in  the  mort- 
gage for  the  appointment  of  a  receiver  in  case  of  a  fore- 
closure to  collect  the  rents  and  profits  until  the  expiration 
of  the  period  of  redemption  authorizes  the  appointment  of 

87 — Standifih  v.  Musgrove,  223  111.  88 — SUverman  v.  Northwestern  M. 
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a  receiver  regardless  of  the  insolvency  of  the  mortgagor. 
In  all  such  cases  the  lien  is  voluntarily  created  by  the  mort- 
gagor. He  pledges  not  only  the  land  but  also  the  rents 
and  profits  for  the  payment  of  the  debt.** 

Such  provisions  have  the  effect  of  constituting  a  mort- 
gage of  the  rents  and  profits  of  the  premises  described  in 
the  mortgage  or  trust  deed,  and  a  contract  for  a  lien  of 
that  kind  will  be  enforced  by  a  court  of  equity.  There  is 
nothing '  unconscionable  in  such  a  provision.  Bents  d.nid 
profits  are  just  as  much  property  as  the  estate  out  6f 
which  they  arise,  and  are  equally  subject  to  mortgage  aiwi 
sale.^* 

And  such  a  provision  will  authorize  the  court*  to  appoiiit 
a  receiver,  in  its  discretion,  without  regard  to  the  solvency 
or  insolvency  of  the  mortgagofr  and  it  is  a  matter  of  indif- 
ference whether  the  real  estate  is  ample  security  or  not. 
But  there  are  a  number  of  authorities,  which  are  at  variance 
with  this  last  proposition  which  will  be  noticed  hereafter. 

Undoubtedly  a  court  of  equily  will  exercise  a  certain  dis- 
cretion in  the  appointment  of  a  receiver,  even  when  express 
words  are  used  for  the  purpose  of  giving  a  lien  upon  the 
income  of  the  mortgaged  property.  The  court  must  deter- 
mine whether  the  language  used  in  the  mortgage  is  suffi- 
cient to  give  a  lien  on  the  income.  In  the  one  case  the 
authority  arises  from  the  contract,  and  the  express  words 
give  a  lien  on  the  rents  and  profits ;  in  the  other  the  court 
exercises  its  equitable  power  under  the  facts  and  circum- 
stances presented  at  the  time  of  the  application  to  appoint 
a  receiver  is  made.** 

The  decided  weight  of  the  American  authorities,  however, 
is  to  the  effect  that  a  court  of  equity  may,  even  when  the 
mortgage  does  not,  in  express  words,  give  a  lien  upon  the 

89 — Pringle  y.  James,  109  HI.  App.  91~Oakford   v.    Bobinson,   48    nL 

100.  App.  270;  Wright  v.  Case,  69  El.  635; 

90~Byan  y.  Illinois  T.  &  S.  Bank,  First  Nat  Bank  y.  Illinois  Steel  Co., 
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and  the  first  mortgage  is  satisfied  by  the  proceeds  of  the 
foreclosure  sale,  leaving  the  second  mortgage  unpaid,  resort 
may  be  had  for  the  deficiency  of  the  second  mortgage  to 
the  rents  collected  by  the  receiver.  In  such  a  case  the  second 
mortgage  has  the  right  to  be  subrogated  to  the  rents  and 
profits.** 

It  is  said  in  many  of  the  decisions  of  the  courts  that  a 
junior  mortgagee  who  obtains  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits  in  aid  of  a  bill  to  foreclose 
his  mortgage,  is  entitled  to  such  rents  and  profits  up  to 
the  time  of  the  appointment  of  a  receiver  at  the  instance 
of  a  prior  mortgage.  Undoubtedly  where  a  prior  mort- 
gagee is  not  made  a  party  to  the  bill  to  foreclose  filed  by 
the  second  mortgagee  such  second  mortgagee,  procuring  the 
appointment  of  a  receiver  to  collect  the  rents  and  profits 
is  entitled  to  have  such  rents  and  profits  applied  to  his 
mortgage  to  the  exclusion  of  the  prior  mortgagee;  and  in 
such  case  the  prior  mortgagee  will  not  be  entitled  to  pay- 
ment out  of  the  rents  and  profits  until  he  has  filed  a  bill 
to  foreclose  his  mortgage  and  procures  a  receivership  to 
be  extended  to  his  securities.** 

In  a  foreclosure  proceeding,  by  the  appointment  of  a 
receiver  the  mortgagee  obtains  an  equitable  claim  upon  the 
rents  due  and  to  accrue,  and  such  claim  is  superior  to  any 
other  subsequent  to  the  mortgage,  claiming  under  the  mort- 
gagor. And  the  tenant  in  possession  may  be  compelled  to 
attorn  to  the  receiver  appointed  in  the  case.*^ 

Although  the  grantee  of  the  mortgagor,  who  has  not  ex- 
pressly agreed  to  pay  the  mortgage  debt,  may  not  be  per- 
sonally liable  therefor,  but  his  implied  agreement  with  the 
mortgagor,  by  accepting  the  deed  with  the  proviso  that  it 
is  subject  to  the  mortgage,  is  that  the  lands  and  the  rents 
and  profits  mortgaged  should  stand  good  for  the  debt  and 

95— Boach  ▼.  Glos,  181  HL  440.  97— Woodyatt    v.    Gonnell,    38    Hi 

96 — CxosB    V.    Will    County    Nat.      App.  475. 
Bank,  177  111.  33. 
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purchaser  at  the  sale  has  no  daim  upon  them  by  virtue  of 
his  purchaBe.^ 

The  purchaser  at  the  sale  acquires  no  title  to  the  land 
during  the  period  allowed  for  redemption*  He  merely  ac- 
quires the  right  to  receive  the  redemption  money,  if  the 
premises  are  redeemed,  or  a  deed  for  the  property  if  there 
be  no  redemption.* 

§  2299.  Power  of  a  Court  of  Equity  to  Conduct  Business 
by  a  Receiver — Courts  of  equity  have  and  exercise  the 
power  to  take  possession,  by  a  receiver  of  property  used  in 
a  business  enterprise  and  involved  in  the  litigation,  and 
to  carry  on  such  business  by  its  receiver,  pending  the  liti- 
gation, and  to  make  the  expenses  of  the  receivership  a  lien 
on  such  property  superior  to  other  liens.  Courts  of  equity 
have  exercised  such  a  power,  in  a  limited  extent,  in  the 
control  and  operation  of  railroads  and  other  property  im- 
pressed with  a  public  interest.  But  such  a  power  is  to  be 
used  sparingly  and  with  great  caution.  It  seems  also  that 
the  same  doctrine  has  been  applied  to  property  of  a  differ- 
ent character,  used  in  the  business  of  private  persons  and 
corporations  where  it  appears  necessary  to  preserve  the 
property  for  distribution,  and  in  conserving  the  interest  of 
those  who  might  succeed  in  establishing  their  superior  right 
or  title. 

Ordinarily,  when  it  becomes  necessary  for  a  court  of 
equity  to  take  property  under  its  charge,  through  a  receiver, 
the  property  becomes  charged  with  the  necessary  expenses 
incurred  in  taking  care  of  and  saving  it,  including  an  allow- 
ance to  the  receiver  for  his  services.  He  is  the  officer  and 
agent  of  the  court,  essential  to  the  protection  of  the  things 
so  situated  to  keep  them  under  its  control  until  the  expenses 
are  allowed  and  paid.  When  it  is  determined  to  continue 
the  business  the  court  has  the  right,  although  it  should 

3— Stevens  ▼.  Hadfield,  178  HL  532.      HL    106;    Stiaiu    ▼.    Tnokhorn,    200 
4— Standish  ▼.  Musgrove,  223   HI.      lU.  75. 
500;    Schaeppi   ▼.   Bartholomae,   217 
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exercise  with  great  caution,  to  make  the  expenses  of  snch 
business  chargeable  upon  the  corpus  of  the  property,  if  the 
income  is  not  suflScient  to  pay  the  same.  Of  course,  such 
expenses  must  be  charged,  in  the  first  instance,  upon  the 
income,  but  when  that  is  not  sufficient,  they  may  be  charged 
upon  the  property  itself,  or  the  proceeds  thereof  after  a 
sale.* 

If  the  court  intends  to  disapprove  and  repudiate  the  acts 
of  its  receiver  in  a  proceeding,  it  cannot  retain  within  its 
own  grasp  the  fruits  and  benefits  of  the  acts  so  repudiated, 
and  disapproved  of.  If  it  intends  to  endorse  the  acts  of  its 
receiver,  then  the  same  principles  of  law  must  be  applied 
to  the  interpretation  of  such  conduct  as  would  be  applied 
to  an  individual  under  like  circumstances,  and  the  same 
consequences  must  be  held  to  result  as  would  follow  from 
similar  conduct  on  the  part  of  an  individual.^ 

§  2300.  Receiver's  Certificate  Defined  and  Explained— In 
conducting  a  business  under  the  directions  of  a  court  of 
equity  by  a  receiver,  it  frequently  becomes  necessary  for  the 
receiver  to  obtain  money  to  do  so.  This  is  usually  accom- 
plished by  means  of  receiver  ^s  certificates. 
^  A  receiver's  certificate  of  indebtedness  may  be  defined 
to  be  a  document  issued  by  a  receiver,  upon  the  order  of 
the  court,  for  money  borrowed  or  received  by  him  on  ac- 
count of  the  receivership,  or  on  an  indebtedness  due  from 
.  the  principal  defendant,  payable  to  a  certain  person,  for  a 
specific  amount,  out  of  the  funds  controlled  by  the  court,  if 
such  fund  is  sufficient  to  pay  the  same  in  full,  or  if  it  ia 
not  sufficient  then  to  pay  a  pro  rata  share  to  the  legal 
holder  thereof.  Whether  they  are  payable  in  full,  depends 
upon  the  question,  whether  the  fund  under  the  control 
of  the  court  is  sufficient  for  that  purpose.  The  payment  of 
such  certificates  can  only  be  enforced  by  an  application  to 

5— Makeel    v.    Hotchkiss,    190    111.  6— Smith  v.  United  States  Ex.  Co., 
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Co.,  172  HI.  535;  Bartlett  v.  Cicero  L. 
H.  &  P.  Co.,  177  lU.  68. 


Beceivebs  1871 

the  court  having  control  of  the  trust  fund  for  an  order  upon 
its  acting  oflScer  to  do  so.  There  is  no  personal  liability 
upon  any  one  for  the  payment  of  such  certificates. 

It  may  be  that  no  particular  case  can  be  found  embody- 
ing all  of  the  foregoing  qualifications^  but  they  are  to  be 
gathered  from  numerous  cases.^ 

§2301.  Nature  ajid  Character  of  Receiver's  Certiflcates 
— Where  the  order  of  the  court  under  which  the  certificate 
is  issued,  provides  that  the  claims  of  the  creditors  of  the 
insolvent  may  be  audited  by  the  receiver,  and  if  found  to 
be  just  and  valid  that  there  shall  be  issued  for  such  claim 
a  certificate  as  such  receiver  as  a  valid  debt  against  the 
estate  of  the  insolvent  for  the  amount  stated  therein,  and 
that  lawful  holder  of  each  of  such  certificates  is  entitled 
to  share  in  all  the  payments  in  the  disbursements  and  assets 
of  the  insolvent.  Where  a  certificate  is  issued  under  such 
an  order  it  represents  a  fully  matured  liability  and  entitles 
the  holder  thereof  to  a  standing  in  the  receivership  case. 
It  is  not  an  unconditional  promise  of  any  one  to  pay  a 
specific  sum  of  money.  No  suit  can  be  brought  thereon  for 
a  money  recovery.  It  is  not  a  substantive  obligation,  but 
is  the  mere  evidence  of  an  indebtedness  proven  against  the 
estate  under  an  administrative  order  for  the  purpose  of 
administering  the  estate.  This  is  the  sole  office  and  e£fect 
of  such  a  certificate,  and  it  is  neither  negotiable  nor  quasi 
negotiable.  And  when  it  is  further  considered  that  the 
order  of  the  court  required  the  certificate  to  be  registered 
by  the  court  officials,  and  the  interest  was  to  be  paid  only 
to  the  registered  owner,  and  that  the  title  of  all  alleged 
assignees  would  not  be  recognized  except  on  condition  of 
surrender  of  the  old  certificate  and  taking  out  a  new  regis- 
tration, the  theory  that  the  title  thereto  could  pass  by 
mere  delivery  finds  little  support. 

7 — Turner  y.  Peoria  &  Springfield 
B.  B.  Co.,  95  HI.  134;  McCarthy  v. 
Crawford,  238  Bl.  38. 

2R.  P.— 62 


1872  The  Law  of  Beal  Pbopebty — ^Illinois 

Such  a  certificate  is  not  a  security  of  a  quasi  negotiable 
character  and  it  cannot  be  considered  upon  such  a  basis 
in  the  hands  of  one  who  acquires  it  in  good  faith,  before 
maturity  and  for  a  valuable  consideration.  The  certificate 
on  its  face  would  notify  any  person  that  the  indebtedness 
which  it  evidenced  was  due  to  the  payee,  and  it  pointed  him 
to  the  order  of  the  court  under  and  in  pursuance  of  which 
it  was  issued;  and  that  the  certificate  itself  was  transfer- 
able only  on  the  books  of  the  company.  This  is  notice  to 
parties  dealing  with  the  certificate  that  the  payee  named 
therein  is  the  owner,  and  that  no  other  person  was  the 
owner.  It  put  every  person  dealing  with  the  certificate 
upon  inquiry  as  to  the  authority  of  any  person  other  than 
the  payee  to  deal  with  the  paper.  And  where  a  broker 
attempts  to  sell  or  transfer  the  title  to  such  a  certificate, 
having  no  title  or  interest  therein,  the  transaction  is  fraud- 
ulent and  void  as  to  the  payee,  who  has  not  legally  parted 
with  his  title  to  it,  and  does  not  pass  the  title  of  the  payee 
to  a  purchaser  thereof.* 

A  certificate  of  indebtedness  issued  by  the  receiver  of  a 
railroad  company,  not  on  account  of  any  indebtedness  made 
by.  the  former  receiver,  or  for  which  the  receiver  issuing  it 
received  no  benefit  from  the  payee,  is  not  entitled  to  be  paid 
out  of  any  funds  in  the  hands  of  the  receiver,  either  at  the 
suit  of  the  payee  or  holder  for  value.  Where  a  court  orders 
a  receiver  to  issue  certificates  of  indebtedness  for  a  specific 
purpose  to  be  made  payable  to  the  person  to  whom  delivered 
or  his  order  and  one  is  issued  payable  to  bearer,  and  so  be- 
comes negotiated  by  mere  delivery,  the  holder  will  take 
the  same  subject  to  all  equities  against  the  payee,  and  a 
printed  copy  of  the  order  of  the  court  on  the  back  of  the 
certificate  is  notice  that  it  is  made  payable  to  bearer  con- 
trary to  the  order  of  court  authorizing  the  issue. 

While  the  courts  are  zealous  to  protect  the  rights  of 

8 — MeOarthj  y.  Crawford,  141  HL 
App.  276,  288  IlL  88. 
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parties  who  have  furnished  money  for  the  preservation 
of  trust  property,  equal  care  and  vigilance  will  be  observed 
to  see  that  the  trust  property  is  not  wasted  by  the  im- 
provident acts  of  the  receiver.* 

Where,  however,  the  money  received  on  receiver's  certi- 
ficates actually  goes  into  the  hands  of  the  receiver,  and  is 
applied  by  him  for  the  benefit  of  the  property  in  his  hands, 
under  sanction  of  the  court,  equity  and  justice  would  re- 
quire the  payment  of  the  certificates.** 

§  2302.  Essentials  to  the  Negotiability  of  Documents— It 
will  be  well  here  to  consider  the  essentials  of  a  document 
so  as  to  make  it  negotiable  under  the  statute,  in  connection 
with  receiver's  certificates. 

The  requirements  to  nmke  a  document  negotiable  are 
clearly  set  out  in  the  statute: 

.  **An  instrument  payable  in  money,  to  be  negotiable,  must 
conform  to  the  following  requirements: 

1.  It  must  be  in  writing  and  signed  by  the  maker  or 
drawer. 

2.  It.itiust  contain  an  unconditional  promise  or  order  to 
pQy  ^  ^um  certain  in  money. 

3.  It  must  be  payable  on  demand  or  at  a  fixed  or  deter^ 
minable future  time.. 

4.!  Must  be  payable  to  the  order  of  a  specified. person  or 
to  bearer;  and 

.5.  Where  the  instrument  is  addressed  to  a  drawee  he 
must  be  named  or  otherwise  inditsated  therein  with  reason- 
able certainty.** 

§  2303.  Power  of  Court  to  Authorize  the  Issuing  Re- 
ceiver's Certificate  Discretionary — ^The  power  of  the  court 
to  authorize  a  receiver  to  issue  certificates  of  indebtedness 
is  to  be  exercised  largely  in  the  discretion  of  the  court,  and* 

9— Turner  t.  Peoria  &  8.  B.  B.  Co.,  ll-r-See.  1,  Laws  1907,  p.  403;  See. 

95  111.  134.  19,    Gh.    98,    B.    S.;    Hard's    Btat 

10— Newbold  v.  Peoria  &  S.  B.  B.  (1^12),  p.  1591. 
Co.,  5  111.  App.  367. 
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§2305.  Corporate  Property  Liable  for  Operating  Ex- 
penses of  Receiver — As  a  general  rule,  a  corporation,  while 
its  property  is  in  the  hands  of  a  receiver,  has  no  control 
over  the  receiver  or  his  servants,  and,  therefore,  in  the  ab- 
sence of  any  liability  imposed  by  statute,  it  is  not  responsi- 
ble for  the  negligence  or  torts  of  the  employes  of  the  re- 
ceiver; and  no  suit  for  damages  occasioned  thereby  can  be 
maintained  against  the  corporation  itself.  But  there  are 
exceptions  to  this  rule. 

Where  the  net  income  derived  from  the  business  during 
the  receivership  is  diverted  from  the  payment  of  such  op- 
erating expenses  and  applied  to  the  permanent  improve- 
ment of  the  corporation,  and  the  receiver  is  afterwards  dis- 
charged, and  the  property  is  again  turned  over  to  the  cor- 
poration, in  such  case  the  corporation  is  liable  for  the  torts 
committed  during  the  receivership  to  the  extent  of  the  net 
income  so  applied. 

Where  the  property  is  turned  back  to  the  corporation 
without  a  sale  then  the  company  must  be  considered  as  hav- 
ing received  the  property  charged  with  the  satisfaction  of 
any  claim  which  the  receiver  ought  to  have  paid  out  of  the 
earnings." 

A  party  contracting  with  a  receiver  looks  to  the  rent, 
the  fund  or  property  in  gremio  legis,  backed  by  the  pledge 
of  the  court  that  it  shall  be  liable  for  all  costs  and  expenses 
legitimately  incurred  in  pursuance  with  its  orders  and  de- 
crees. Under  such  conditions  the  court  should  never  sur- 
render its  custody  of  the  property  or  discharge  the  receiver, 
until  all  the  obligations  incurred  by  him  in  the  proper  dis- 
charge of  his  duties  have  been  adjusted  and  provided  for." 

Where  the  mortgage  creates  a  charge  upon  the  rents, 
and  provides  that  a  receiver  may  be  appointed,  and  that  he, 

15— Bartlett  ▼.  Oieero  L.  H.  &  P.      Coal  Co.,  172  111.  535;  McLean  v.  Oil- 
Co.,  177  lU.  68.  Uspie,  130  111.  App.  356. 
16 — ^Eniekerboeker      v.      McKinley 
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oat  of  the  rents  in  his  hands,  should  pay  the  taxes,  then  he 
has  a  right  to  do  so." 

§  2306.  Liability  of  Receiver  for  Taxes— Property  held 
by  a  receiver  is  liable  to  assessment  for  taxation.  While  it 
should  be  assessed  to  the  receiver,  yet  the  fact  that  it  is 
assessed  in  the  name  of  the  party  for  whom  the  receiver 
holds  possession  does  not  affect  the  validity  of  the  tax,  and 
it  is  within  the  power  of  the  court  appointing  the  receiver 
to  allow  the  amount  of  the  tax  as  a  claim  against  the  re- 
ceiver, and  order  the  same  paid  to  the  tax  collector.  Such 
a  claim  may  properly  be  regarded  as  part  of  the  costs  and 
expense  of  the  receivership,  and  may  be  ordered  paid  in  full 
as  other  costs  and  expenses." 

§2307.  Liability  of  Receivers  on  Contracts — ^Wherever 
assignees,  trustee,  receivers  or  the  like,  have  been  held  to  a 
personal  responsibility,  such  responsibility  is  predicated 
upon  contracts  made  by  them  either  in  their  official  capacity 
or  contracts,  which  by  legal  construction  are  held  to  have 
the  quality  of  personal  responsibility.  Where  the  receiver 
makes  known  to  the  plaintiff  his  official  relation  to  the  prop- 
erty, and  the  capacity  in  which  he  is  acting,  he  cannot  be 
held  personally  liable  for  his  contracts  in  regard  to  the 
property." 

§  2308.  Liability  of  Receiver  for  Torts  Cominitt^  During 
His  Teim — A  receiver  of  a  railroad  company  who  is  exer- 
cising the  franchise  of  such  company  ilrid  operating  itfe  road, 
is,  in  his  official  capacity,  amenable  to  the  same  rules  of  lia- 
bility as  are  applicable  to  the  company,  when  it  is  operat- 
ing the  road  by  virtue  of  the  same  franchises.  For  torts 
committed  by  his  servants  while  operating  the  road  under 
his  management,  he  is  responsible  under  the  principle  of 
respondeat  superior.  The  liability,  however,  is  not  a  per- 
sonal responsibility  but  a  liability  in  his  official  capacity, 

17_-Boyd  V.  MagUl,  100  111.  App.  19— -Hebard    ▼.     Tilley,     134    m. 

316.  App.  1. 

18— Wiswell  V.  Kunz,  173  IlL  110. 
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only;  and  the  damages  for  such  a  tort  are  not  to  be  recov- 
ered in  suits  against  him  personally,  and  collected  on  ex- 
ecution against  his  individual  property,  but  recovered  in 
suits  or  proceedings  in  which  he  is  named  or  designated  as 
receiver,  and  to  be  paid  only  out  of  the  funds  or  property 
which  the  court  appointing  him  has  placed  in  his  possession 
and  under  his  control.  The  corporation  itself,  having  no 
control  over  either  the  receiver  or  his  servants,  is  not,  in 
the  absence  of  an  absolute  liability  imposed  upon  the  com- 
pany  by  statute,  responsible  for  the  negUgence  or  torts  of 
the  employes  of  the  receiver,  and  no  suit  against  it  for  dam- 
ages  occasioned  thereby  can  be  maintained." 

An  action  at  law  may  be  maintained  against  one  receiver 
for  the  torts  and  negligence  of  the  servants  of  another  re- 
ceiver, his  predecessor  in  the  same  receivership.  Although 
a  person  may  have  been  receiver  at  one  time,  and  having 
resigned  and  another  person  appointed  his  successor  in 
oflBce,  yet  all  the  while  the  identity  of  the  res, — the  matter 
of  the  receivership  is  preserved.  Where  the  torts  com- 
plained of  in  the  declaration  are  the  negligence  of  the 
servants  of  the  receiver  in  his  capacity  of  the  receiver,  and 
another  person  is  appointed  to  succeed  him  in  such  receiv- 
ership such  torts  continue  to  be  the  negligence  of  the  re- 
ceiver, and  negligence  for  which  the  receivership  is  liable, 
and  by  relation,  the  negligence  of  the  successor  in  the  re- 
ceivership, since  he,  and  he  only,  is  the  legal  representative 
of  the  receivership. 

It  is  obvious  that  suits  against  receivers  are  really  and 
substantially  suits  against  the  funds  or  property  of  which 
they  are  custodians;  and  the  expression  in  the  judgment 
that  it  is  *'to  be  paid  in  due  course  of  administration  of  the 
trust ' '  is  the  key  for  the  solution  of  the  question  of  whether 
or  not  an  action  at  law  can  be  maintained  against  a  receiver 
for  the  torts  of  the  servants  of  his  predecessor.*^ 

20— McNulty  v.  Lockridge,  137  111.  21— McNulty  ▼.  Loekridge,  137  HI. 

270;   Bartlett  v.  Cicero  L.  H.  &  P.      270. 
Co.,  177  lU.  68. 
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§  2309.  Liability  af  Receiyer  for  Ground  Rent  of  Lease- 
hold Estate  During  His  Possession— Where  on  a  foreclosure 
of  a  mortgage  on  a  long  leasehold  interest  in  land,  and  a 
receiver  is  appointed  therein,  on  a  sale  under  such  foreclos- 
ure which  produces  enough  to  pay  the  decree  and  costs,  the 
receiver  is  liable  for  the  rents  of  the  ground  during  the 
time  he  holds  possession  during  the  period  of  redemption.** 

The  decision  of  the  trial  court  in  a  certain  case  was,  that 
the  receiver  could  accept  the  leasehold  interest  vested  in 
him  by  the  order  of  his  appointment,  without  becoming 
bound  by  the  terms  of  the  lease,  and  could  remain  in  occu- 
pancy under  the  lease  for  so  much  of  the  term  as  he  might 
choose,  and  at  his  pleasure  and  election  abandon  the  prem- 
ises and  surrender  the  lease. 

On  appeal  the  Supreme  Court  stated  the  rule  to  be,  that 
h  receiver  does  not  simply,  by  virtue  of  his  appointment,  be- 
come liable  upon  the  covenants  of  the  lease  made  prior  to 
his  appointment  by  the  party  for  whom  he  is  receiver,  but 
he  has  the  right  to  elect  whether  he  will  accept  the  lease  and 
make  it  his  own  or  whether  he  will  refuse  to  accept  it.  It 
might  be  that  it  would  be  of  value  for  the  purposes  of  the 
trust,  or  it  might  be  a  burden,  and  if  so,  it  could  not  be 
forced  upon  him.  It  is  for  this  reason  that  he  has,  sub- 
ject to  the  order  of  the  court,  the  right  to  elect  whether  he 
will  perform  the  covenants  or  not.  For  the  purpose  of 
making  this  election  he  is  entitled  to  a  reasonable  time  to 
ascertain  whether  the  lease  would  be  desirable.  The  mere 
acceptance  of  the  trust  does  not  render  the  receiver  liable 
for  the  rent  of  the  premises,  and  he  cannot  be  held  until  he 
elects  to  hold  possession  as  receiver  or  does  some  act  which 
is  equivalent  to  such  election.  If  he  remains  in  possession 
beyond  a  reasonable  time  to  make  the  election,  he,  by  im- 
plication, elects  to  accept  the  lease  and  becomes  bound,  as 
receiver,  by  its  terms,  and  the  remedy  of  the  landlord  for 

22 — Bartlett    ▼.    Amberg,    92    111. 
App.  377. 
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rent  may  be  sought  against  the  estate  for  which  the  re- 
ceiver is  appointed.  If  the  receiver  elects  to  adopt  the  lease 
he  becomes  vested  with  a  right  to  the  leasehold  estate,  and 
a  privity  of  estate  is  thereby  created  between  him  and  the 
lessor,  by  which  he  becomes  liable  upon  the  covenants  to 
pay  the  rent.  Neither  the  courts  nor  the  receiver  have  any 
right  to  disregard  contracts  or  violate  obligations.  The  re- 
ceiver cannot  take,  and  the  court  could  not  authorize  him  to 
take,  the  leasehold  estate  except  as  a  whole  and  upon  the 
terms  of  the  lease.** 

§  2310.  Joint  Liability  of  Receivers — ^Where  two  or  more 
parties  are  appointed  receivers,  each  is  bound  for  the  acts 
of  the  other.  One  cannot  escape  liability  simply  by  re- 
maining inactive,  or  passive,  and  he  cannot  shield  himself 
by  saying  others  did  the  act  which  he  might  have  pre- 
vented." 

§  2311.  Receiver  Acting  in  Gk>od  Faith  Not  Liable  for 
Losses — While  it  may  be  true  that  a  receiver  has  no  right 
to  lend  the  funds  which  come  into  his  hands  as  receiver,  but 
in  the  management  of  a  going  business,  such  as  the  operat- 
ing a  hotel,  the  receiver  of  necessity  is  required  in  many 
cases  to  exercise  his  discretion,  and  if  he  acts  in  good  faith, 
and  conducts  the  business  as  a  prudent  person  would  man- 
age his  own  business,  he  ought  not  to  be  held  liable  for  small 
losses,  occasioned  by  small  loans  to  guests.'* 

§  2312.  Right  of  Receiver  to  Purchase  Property  at  Fore- 
closure Sale — The  right  of  a  receiver  to  bid  off  property 
at  a  trustee's  sale  under  a  trust  deed  made  to  secure  the 
payment  of  a  note  of  which  the  receiver  was  the  lawful 
owner  is  a  right  belonging  to  the  receiver  to  collect  the 
debts  of  the  insolvent.  Such  an  act  would  be  necessary  and 
proper,  in  the  exercise  of  such  power,  in  order  to  make  the 
most  of  the  property  held  as  security  for  the  debt,  and  pre- 

23 — DeWolf  V.  Royal  Trust  Co.,  173  24— Saflford  v.  People^  85  HI.  558. 

111.  435;  Link  Belt  M.  Go.  v.  Hughes,  25— Heffron  y.  Bice,  149  111.  216. 

62  111.  App.  318. 
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The  party  at  whose  instance  the  appointment  was  made 
sliould  pay  all  the  expenses  of  the  receivership.** 

The  law  is  not  so  powerless  that  a  court  of  equity  may 
be  invoked  to  sustain  an  unjust  claim,  and  when  it  is  neces- 
sary to  take  charge  of  the  property  by  its  receiver,  on  the 
appointment  of  a  receiver,  it  can  only  order  that  the  costs 
of  the  receivership  can  only  be  paid  out  of  funds  in  the  re- 
ceiver's  hands,  and  let  the  person  who  rendered  it  neces- 
sary to  appoint  the  receiver  go  free  of  costs,  and  have  the 
costs  paid  out  of  the  property  of  an  innocent  party  » 

Where  the  complainant  dismisses  his  bill,  or  the  defend- 
ant procures  its  dismissal  for  want  of  prosecution,  under 
the  statute  the  defendant  is  entitled  to  recover  full  costs, 
and  the .  compensation  of  the  receiver,  including  his  so* 
licitor's  fees,  falls  within  the  meaning  of  '^costs'-  described 
in  the  statute.  And  such  a  recovery  is  a  matter  of  right, 
a«d  does  not  rest  upon  the  discretion  of  the  court.** 

§2316.  Party  Procuring  Appointmeiit  of  Receiver  Not 
Linble  for  Oorta— When— Where,  however,  the  appoint- 
ment of  a  receiver  is  legal  and  proves  to  have  been  war- 
ranted in  equity,  and  there  comes  to  the  receiver  suflScient 
funds  .or  property  to  pay  the  ordinary  costs  and  expenses, 
including  the  compensation  of  the  receiver,  the  liability  of 
a  complainant,  who  has  acted  in  good  faith,  is  at  an  end,  and 
he  caimot  be  held  liable  for  any  deficiency  created  by  the 
op.eration  of  the  property  as  a  business.  The  appointment 
of  a  receiver  is  a  matter  of  discretion  with  the  court,  es- 
pecially as  to  the  fitness  of  the  person  appointed.  By  his 
appointment,  the  receiver  becomes  an  officer  of  the  court, 
and  Subject  only  to  its  orders  and  directions.  He  is  pre- 
sumably indifferent  as  between  the  parties  in  interest  and 

30— MyreB  ▼.  Frankenthal,  55  HI.  31— Highlej  ▼.  Deane,  168  BL  266; 

App.  390;   MeAnrow  ▼.  Martin,  183  Link  Belt  M.  Co.  ▼.  Hnglies,  195  Hi. 

lU.    467;    Knickerbocker    t.    Benes,  413. 

195  IlL  434;  Bice  t.  MeJohn,  244  BL  32— Bnrzows  ▼.  Merrifield,  243  lU. 

264;  Knickerbocker  y.   McKinley   G.  362. 
&  M.  Co.,  67  ni.  App.  291. 
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business  was  created  by  or  was  the  result  of  gross  negli- 
gence and  mismanageipent  of  the  property  by  the  receiver, 
and  the  complainant  was  privy  to  such  acts  and  miscon- 
duct on  the  part  of  the  receiver,  the  complainants  cannot  be 
held  responsible  for  the  same. 

While  a  failure  of  the  receiver  to  report  his  acts  and  do- 
ings to  the  court,  as  provided  by  the  order  of  his  appoint- 
ment, might  constitute  a  violation  of  duty  on  the  part  of  the 
receiver  it  is  not  to  be  understood  that  a  failure  of  the  com- 
plainant at  whose  request  he  was  appointed,  to  enforce  the 
performance  of  his  duties  would  render  him  liable  for  the 
consequences  of  such  f  ailure.'* 

§  2317.  Form  of  Judgments  Against  Receivers— The  form 
of  a  judgment  against  a  receiver  should  be  that  the  plaintiff 
'*have  and  recover  from  the  defendant  (naming  him)  re- 
ceiver of  (naming  the  principal  debtor)  the  sum  of  (naming 
the  amount)  dollars  as  his  damages  as  aforesaid,  to  be  paid 
in  the  due  course  of  administration  of  the  trust,  together 
with  his  costs  and  charges  herein  expended. '  ^ 

The  judgment  is  in  the  nature  of  a  judgment  in  rem  and 
against  the  res — the  thing  against  which  it  has  validity  and 
force — is  the  matter  of  the  receivership.  The  receiver  is 
sued  as  such,  and  merely  because  he  is,  for  the  time  being, 
the  tangible  representative  of  the  matter  of  the  receiver- 
ship.** 

A  personal  judgment  and  execution  cannot  properly  be 
awarded  against  a  receiver,  but  it  should  be  against  him  in 
his  oflScial  capacity  to  be  paid  in  the  due  course  of  the  ad- 
ministration of  the  trust." 

It  is  reversible  error  to  render  a  judgment  against  a  cor- 
poration jointly  with  the  receiver  thereof,  both  joined  as 
defendants  in  the  suit,  because  the  mode  of  enforcing  the 

33~MeLean   v.    Gillispie,    130    HI.  35— Malott  v.  Howell,  111  HI.  App. 

App.  356.  233;  Malott  v.  Mapes,  111  IlL  App. 

34— MeNultjr  ▼.  Loekridge,  137  ni.  340. 
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§  2319.  Interlocutory  and  Final  Orders  Considered— Dis- 
tinction— ^While  the  order  appealed  from  may,  in  a  sense, 
be  an  interlocutory  order,  if  it  effects  something  more  than 
a  mere  interlocutory  order,  it  is  appealable.'  So  if  it  could 
stand  and  be  made  available  and  would  result  in  a  depriva- 
tion of  property,  then  independent  of  the  act  of  1887,  an 
appeal  will  lie,  for  the  reason  that  any  decree  against  a 
party  that  will  deprive  him  of  his  property  is  appealable.** 

An  order  which  directs  money  to  be  paid  to  a  receiver, 
and  which  settles  the  rights  of  the  parties,  is  a  final  order, 
and  appealable,  nothing  further  remaining  to  be  done  than 
to  comply  with  the  order. 

If  an  appeal  were  not  allowed  great  injustice  might  be 
done  innocent  parties.*^ 

§2320.  Appeal  Effected  by  Filing  Bond— No  Prayer 
Necessary — ^An  appeal  under  this  statute  is  affected  and 
accomplished  simply  by  filing  the  appeal  bond.  No  prayer 
for  an  appeal  is  necessary,  nor  an  order  allowing  the  same." 

The  approval  of  the  appeal  bond  by  the  clerk  of  the  trial 
court,  conditioned  to  secure  the  costs  in  the  appellate  court, 
perfects  the  appeal.** 

The  clerk  may  approve  of  the  bond.** 

An  appeal,  if  taken  at  all,  must  be  taken  and  perfected 
within  the  time  limited  by  the  statute.** 

§2321.  Effect  of  Appeal — ^Where  an  appeal  is  perfected 
from  an  order  appointing  a  receiver,  the  jurisdiction  and 
control  of  the  trial  court  ceases,  and  the  appeal  becomes  a 
supersedeas,  or  a  stay  to  all  proceedings  to  enforce  the 
order ;  the  authorities  are  that  a  properly  perfected  appeal 

54;  Nusbaum  ▼.  Locke,  53  IXL  App.  43 — ^Neil   y.   Oldaeliy   86   m.   App. 

242.  354. 

40 — St.  Louis,  v.  &  T.  H.  B.  B.  06.  44 — Sehoen  ▼.  Henog,  66  IlL  App. 

V.  Vandalia,  109  m.  App.  498.  581;   Harding  ▼.  Harding  Ineandes- 

41 — ^Bumham   v.   Barrett,   137   m.  cent  Co.,  98  HL  App.  141. 

App.  119.  45 — ^Lawyer's  Co-operative  P.  Co.  v. 

42— Alles  Plumbing  Co.  t.  ABea,  67  Chicago  L.  B.  Co.,  90  HI.  App.  425; 

HI.  App.  252;  Iroqnois  Furnace  Co.  Kerz  ▼.  Galena  Water  Co.,  139  HL 

y.  Kimbazk,  85  HI.  App.  399.  App.  698. 
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but  from  a  subsequent  interlocutory  order  no  appeal  is 
given.** 

An  order  substituting  one  person  for  another  as  receiver 
affects  only  the  personnel  of  an  oflScer  of  the  court,  and  is 
purely  ^  matter  of  judicial  discretion,  and  is  an  interloc- 
utory order  and  not  reviewable  on  appeal  unless  there  be 
special  legislation  authorizing  it;  the  act  of  1887,  allowing 
appeals  from  orders  appointing  receivers,  does  not  cover 
the  acts  of  court  making  changes  from  time  to  time  in  the 
persons  acting  as  receivers.** 

A  decree  removing  a  receiver  is  not  final  but  interlocutory 
only,  and  a  writ  of  error  does  not  lie  to  review  such  an 
order.** 

§  2323.  Appeal  by  Receiver— It  is  difficult  to  discover  any 
interest  which  a  receiver  has  in  disobeying  the  order  and 
direction  of  the  court  which  appointed  him,  and  obtaining 
a  review  of  the  order  appealed  from  by  a  court  of  review. 
The  receiver  has  no  right  to  set  up  his  own  judgment 
against  that  of  the  court,  whose  order  he  is  bound  to  obey. 
The  prosecution  of  an  appeal  by  him  is  clearly  wrong  and 
it  will  be  dismissed  by  the  Appellate  Court  sua  spontae.^ 

A  receiver  cannot  appeal  from  a  decree  of  foreclosure  or 
from  any  order  or  decree  of  the  court,  except  such  as  relate 
to  the  settlements  of  his  accounts.  To  that  extent  he  has 
the  right  to  contend  against  all  claims  made  against  him. 
For  this  purpose  he  occupies  the  position  of  a  party  to  the 
suit,  though  an  officer  of  the  court,  and  after  a  final  decree 
has  the  right  to  appeal  to  the  reviewing  court. 

Where  an  appeal  is  taken  to  which  the  receiver  is  not  a 
party  he  cannot  be  bound  by  its  determination.  It  would 
be  grossly  unjust  to  preclude  and  bind  the  receiver  by  a 

51 — Sehack  ▼.  McKay,  97  111.  App.  54 — Dewar  v.  EUwood,  98  HI.  App. 

460.  46;    Foreman    v.    Defrees,    120    HI. 

52 — ^International  P.  L.  &  I.  Union  App.  486;  Stanton  v.  Andrews,  18  111. 

V.  MeGonigle,  72  111.  App.  399.  App.  552. 

53— Vandalia  v.  St.  Louis,  V.  &  T. 
H.  R.  B.  Co.,  209  m.  73. 
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lished  of  a  usual  and  customary  charge,  generally,  by  re- 
ceivers for  their  services  as  receivers.  Chancellors  cannot 
recognize  that  there  is  a  profession  of  receivers,  fixing  their 
fees  as  such.** 

The  court  in  fixing  the  compensation  of  the  receiver  may, 
in  connection  with  the  evidence  before  it,  take  into  con- 
sideration its  personal  knowledge  of  the  general  nature  and 
character  and  value  of  the  services  alleged  to  have  been 
rendered,  and  that  a  court  of  review  will  ordinarily  defer 
much  to  the  judgment  of  the  court  that  made  the  appoint- 
ment, and  will  not  disturb  its  action  in  fixing  the  compen- 
sation of  a  receiver,  unless  the  decree  is  manifestly  wrong.** 

Ordinarily,  when  the  receiver  is  a  co-tenant  with  the  ad- 
verse party  compensation  is  not  allowed  to  him;  if,  how- 
ever, the  appointment  is  made  without  the  question  of  com- 
pensation being  considered  then  that  question  is  left  to  the 
discretion  of  the  court,  and  it  is  to  be  controlled  by  the  cir- 
cumstances of  each  particular  case. 

Where  the  parties  to  the  suit  are  equally  benefited  by  the 
appointment  of  a  receiver,  compensation  should  be  allowed 
him,  though  he  is  a  party  to  the  suit." 

It  is  but  fair  and  just  that  a  party  for  whom  a  receiver  is 
appointed  should  be  heard  in  respect  to  the  allowance  of  the 
fees  of  a  receiver,  both  as  to  the  present  and  former  ac- 
counts rendered  by  him;  the  administration  of  a  receiver- 
ship is  one  and  a  continuous  matter,  and  at  the  final  hear- 
ing at  the  termination  of  the  receivership  he  is  entitled  to 
be  heard  upon  the  aggregate  of  the  allowance  and  upon  the 
aggregate  value  of  the  services  of  the  receiver;  and  the 
party  is  not  estopped  by  orders  allowing  the  receiver  cer- 
tain sums  *'on  account''  during  the  administration  of  the 
receivership.** 

59— Steele    ▼.    Rnpreeht,    147    111.  61— Meissler    v.   Meissler,    101    lU. 

App.  646.  App.  256. 

60— Culver  v.  Allen  M.  &  8.  Awn.,  62 — Steele    v.    Ruprecht,    147    111. 

206  HI.  40.  App.  646. 
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any  influence  in  determining  the  amount  of  the  compensa- 
tion of  the  receiver.  The  amount  of  the  bond  of  a  receiver 
is  fixed  in  advance  and  frequently  in  anticipation  that  the 
money  or  property  which  will  come  into  his  hands  will  be 
more  than  subsequently  does  c<mie  to  his  hands  or  pos- 
session. There  may,  of  course,  be  an  allowance  for  an 
actual  and  reasonable  expenditure  in  connection  with  pro- 
curing the  surety  upon  the  bond.^^ 

§  2325.  Compensation  of  Receiver  aa  Between  Husband 
and  Wife — ^Where  the  controversy  arises  between  a  hus- 
band and  wife  that  provision  of  the  statute  (Sec.  8,  Ch.  68), 
which  provides  that  neither  husband  nor  wife  shall  be  en- 
titled to  recover  any  compensation  for  labor  performed  or 
services  rendered  for  the  other,  whether  in  the  management 
of  property  or  otherwise,  has  no  application  where  one  of 
them  is  appointed  a  receiver  in  a  suit  in  which  they  are 
both  interested,  for  the  reason  that  the  receiver  is  acting 
as  an  officer  of  the  court  appointing  him  and  not  in  his  pri- 
vate capacity.** 

§2326.  Receiver  Entitled  to  Employ  Attorney— A  re- 
ceiver is  entitled  to  the  aid  of  legal  counsel  if  necessary  for 
the  benefit  of  the  trust,  or  to  preserve  the  fund,  or  to  pro- 
tect the  receiver  of  the  estate  against  unjust  and  unreason- 
able attacks — even  by  the  beneficiaries  of  the  trust.  His 
reimbursement  for  allowance  for  expenditures  for  counsel 
or  litigation  expenses  do  not  depend  wholly  upon  the  result 
in  any  such  attack,  but  the  reasonableness  or  unreasonable- 
ness of  his  position  must  be  taken  into  consideration.** 

It  is  a  rule  of  salutary  character  that  a  receiver  cannot 
be  permitted  to  employ  as  his  counsel  one  who  is  engaged 
by  another  party  to  the  proceeding,  and  whenever  the  rela- 
tion of  such  counsel  is  hostile  to  another  party  to  the  pro- 
ceeding wherein  the  receiver  must  act,  it  cannot  be  tolerated 

67— Steele    v.    Buprecht,  147    HL  69— Steele    v.    Buprecht,    147    HL 

App.  646.  App.  646. 

68— Meissler   v.   Meissler,  101   111. 
App.  256. 
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of  this  cause  for  all  purposes  necessary  for  the  proper  man- 
agement  of  said  receivership,  until  the  coming  in  and  con- 
firmation of  said  receiver  ^s  final  report  and  his  discharge. ' ' 

In  presenting  his  accounts  for  allowance  a  receiver  occu- 
pies a  position  analogous  to  that  of  a  plaintiff;  he  is 
charged  with  all  he  admits  or  is  shown  to  have  received,  and 
it  is  for  him  to  show  that  he  has  paid  out  the  sums  for 
which  he  asks  credit.  The  receiver  is  held  to  great  strict- 
ness in  regard  to  his  accounts,  and  when  he  fails  to  produce 
vouchers  for  disbursements,  a  satisfactory  reason  for  such 
failure  should  be  given. 

In  the  absence  of  objections  by  an  interested  party  to 
the  receiver's  report,  the  court  should  closely  scrutinize  the 
accounts  of  a  receiver  before  approving  of  them.  The  in- 
clination to  be  liberal  with  other  people's  property  is  too 
well  known  to  be  overlooked.  Where  no  voucher  for  ex- 
penditures accompany  the  report,  and  no  evidence  is  pre- 
served showing  that  the  court  made  any  investigation  of 
the  matter  whatever,  the  trial  court  should  not  approve  of 
the  report  under  such  circumstances,  but  should  have  re- 
quired more  than  the  uncorroborated  statement  of  the  re- 
ceiver as  to  the  receipts  and  expenditures — especially  the 
latter — and  the  necessity  of  them.'* 

A  receiver  should  present  his  accounts  before  the  court 
in  such  a  shape  that  the  parties  in  interest  may  be  so  in- 
formed thereby,  that  they  may  assent  to  their  correctness. 
If  they  are  not  assented  to  the  general  rule  is  to  refer  them 
to  the  master.''* 

§  2328.  Vouchers  for  Payments  Made  by  Receiver— It  is 
well  established  that  the  receiver  must  take  proper  re- 
ceipts from  the  person  to  whom  he  makes  payments ;  in  the 
consideration  of  his  .accounts  he  is  subject  to  the  rules  to 
which  all  accounting  parties  are  subject.  The  rule  as  to  an 
accounting  by  a  receiver  as  stated  by  Chancellor  Kent,  is, 

m 

72 — Standiflh  v.  MuBgrove,  223  HI.  73— Hajden  y.  Chicago  T.  ft  T.  Co., 

600.  55  HI  App.  241. 
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authority  when  the  final  report  of  the  receiver  is  filed  to 
investigate  and  determine  the  correctness  of  all  his  ac- 
counts, notwithstanding  a  partial  report  has  been  previ- 
ously approved.'* 

And  in  case  of  the  approval  of  the  former  reports  of  the 
receiver,  there  is  no  room  for  the  invocation,  by  the  re- 
ceiver, of  the  equitable  doctrine  of  estoppel." 

§2331.  Verification  of  Receiver's  Reports— The  account 
of  the  receiver  should  be  sworn  to — ^verified  by  his  aflSdavit 
— and  it  is  not  enough  that  he  swears  that  the  account  is 
just  and  true  to  the  best  of  his  knowledge  and  belief.  He 
must  swear  positively  to  the  fact.  A  number  of  forms  of 
verification  are  given  in  Heffron  v.  Rice,  40  111.  App.  244, 
which  might  be  followed. 

Looseness  in  the  form  of  verification  of  papers  required 
to  be  verified,  ought  not  to  be  encouraged.  It  is  a  universal 
principle  in  all  courts  that  any  irregularity  in  the  jurat 
may,  unless  expressly  waived,  be  objected  to  at  any  stage 
of  the  case.'* 

§  2332.  Items  for  Which  the  Receiver  May  Take  Credits 
Ground  Rent  of  a  Valuable  Leasehold — committed  to  the 
charge  of  a  receiver,  and  which  he  has  paid  may  be  credited 
to  him. 

A  receiver  must  pay  the  ground  rent  in  such  case,  as  a 
part  of  the  costs  of  administration,  for  the  period  during 
which  he  is  in  possession,  occupying  and  receiving  the  ben- 
efits and  enjoying  the  advantages  of  the  lease. 

Until  and  unless  the  claim  of  the  purchaser  at  a  master 's 
sale  shall  ripen  into  a  title,  the  lessor  has  no  valid  or  legal 
claim  upon  such  purchaser  for  the  ground  rent.'* 

§  2333.  Expenditures  for  Repairs,  Taxes  and  Insurance — 
Under  rules  once  in  force  the  receiver  could  not  be  allowed 
anything  for  sums  expended  by  him  without  the  order  of 

76 — Standiflh  v.  Musgrove,  223  111.  78 — Heffron  v.  Rice,  40  111.  App. 

500.  244. 

77— Steele    v.    Bupreeht,    147    HL  79— Bartlett    v.    Amberg,    92    HI. 

App.  646.  App.  377. 
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ing  the  period  of  redemption,  on  the  settlement  of  his  ac- 
counts he  is  not  entitled  to  credit  for  taxes  paid  coming 
during  the  period  of  his  receivership,  nor  for  interest  com- 
ing due  on  a  prior  mortgage  nor  for  insurance  premium 
paid  hy  him.  The  holder  of  the  equity  of  redemption  is 
entitled  as  against  the  purchaser,  to  the  rents  and  profits 
during  the  period  of  redemption,  which  remains  in  the  re- 
ceiver's hands  after  paying  the  deficiency  decree;  it  was 
the  duty  of  the  purchaser  to  pay  the  taxes,  for  which  he 
would  have  credit  if  the  property  were  redeemed;  the  in- 
terest on  the  prior  mortgage  was  something  with  which  the 
receiver  had  nothing  to  do ;  the  purchaser  took  the  property 
subject  to  that  mortgage,  and  had  no  right  to  call  upon  the 
receiver  to  pay  any  part  of  it,  and  the  same  thing  may  be 
said  as  to  the  insurance  premium.  The  receiver  holds  the 
money  received  as  rents  and  profits  for  the  holder  of  the 
equity  of  redemption,  subject  only  to  the  payment  of  such 
proper  charges  against  it  may  be  allowed  by  the  court,  and 
not,  in  any  sense,  for  the  benefit  of  the  purchaser  at  the 
foreclosure  sale." 

The  rule  is  well  settled,  that  a  receiver  will  not  be  allowed 
to  incur  liabilities  for  repairs  against  the  estate  in  his 
hands,  or  be  credited  for  any  outlays  therefor,  which  are  not 
made  by  leave  of  the  court  first  applied  for  and  obtained. 

The  exception  to  the  rule  is,  that  the  action  may  be  ap- 
proved by  the  court  where  repairs  are  made  without  per- 
mission if  the  sums  expended  are  very  small,  or  if  it  be 
shown  that  he  acted  in  good  faith  and  for  the  best  interest 
of  the  property  entrusted  to  him,  or  that  it  was  necessary 
to  act  immediately  in  order  to  prevent  damage. 

Where  there  is  no  proof  of  the  justice  of  the  claim  and 
no  exigency  exists  which  justifies  proceeding  with  the  work 
without  an  order  of  the  court,  the  court  is  not  inclined  to 
relax  the  rule  that  has  so  often  been  announced  with  refer- 

83— Stevens   v.   Hadfleld,    196   III 
253. 
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lowance  is  made  without  such  reference  over  objections,  it 
will  be  error  per  se. 

Before  a  master  the  receiver  necessarily  holds  the  aflSrma- 
iive ;  it  is  for  him  to  satisfactorily  show  that  he  is  entitled  to 
the  credit  he  claims.*'' 

Where  objections  are  made  to  the  approval  of  the  ac- 
counts of  a  receiver,  the  party  objecting  must  point  out  the 
objectionable  items.  Under  general  words  of  objection  the 
court  will  not  look  through  the  details  of  an  account  to  dis- 
cover errors  and  mistakes.** 

§2338.  Order  Approvin^f  Receiver's  Report  Appealable 
-T-The  order  of  the  court  approving  the  report  of  the  ^re- 
ceiver and  discharging  him  from  further  duty  and  responsi^ 
bility  is  a  final  order,  and  appealable ;  but  it  is  not  subject 
to  collateral  attack.** 

,  §  2339.  DiBcharge  of  Receiver— Where  property  is  bid  oflf 
at  a  foreclosure  sale  for  the  full  amount  of  the  decree,  in- 
terest and  costs,  the  necessity  of  continuing  a  receiver  there- 
tofore appointed,  ceases  and  he  should  be  discharged  and 
the  possession  restored  to  the  owner  of  the  equity  of  re- 
demption.** 

In  such  a  case  the  right  of  a  receiver  to  retain  posses- 
sion of  the  property  ceases,  and  from  the  date  of  the  sale 
to  the  expiration  of  the  time  of  the  equity  of  redemption, 
the  rents  belong  to  the  owner,  and  he  may  assert  his  right 
to  them.** 

But  if  the  mortgagor  does  not  object,  and  the  receiver 
continues  to  act,  it  would  be  inequitable  to  permit  him  to 
object  to  the  necessary  costs  of  collecting  the  rents  by  a 
receiver  whom  he  has  permitted  to  act  as  collector  of  the 
same.  In  such  case  the  allowance  of  the  fee  of  the  receiver 
for  such  collection  is  properly  allowed.** 

87— Heffron   v.   Bice,   40    HI.   Ap.  90— Davig  v.  Dale,  150  Dl.  239. 

244;  American  T.  ft  8.  Bank  v.  Frank-  &1— Innes  v.  Linscheid,  126  111.  Ap. 

enthal,  55  HI  Ap.  402.  27. 

88— Heiae  ▼.  Starr,  44  HI.  Ap.  406.  92— Carroll  ▼.  Haififh,  97   HI.  Ap. 

89 — ^Equitable  Trust  Co.  v.  Wilson,  576. 
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Where  a  receiver  is  discharged  all  the  right  upon  the 
part  of  the  court  to  proceed  against  him  is  summarily  ended, 
and  he  is  no  longer  subject  to  its  jurisdiction  as  such.^ 

Where  a  receiver  is  appointed  to  collect  the  rents  and 
profits  of  the  land  during  the  period  of  redemption,  in  dis- 
charge of  the  deficiency  in  the  securities,  and  the  land  is 
redeemed  by  a  grantee  of  the  mortgagor,  by  the  payment 
to  the  master  the  amount  for  which  the  lands  were  sold,  it 
is  reversible  error  for  the  court  to  discharge  the  receiver, 
pending  the  period  of  redemption,  while  the  deficiency  re- 
mains  unpaid.** 

§2340.  Cost  of  Reoeivership— DiBcretioii  <rf  Chancellcnr 
in  Taodng,  Reviewable — The  discretion  of  the  chancellor  in 
taxing  or  apportioning  the  costs  is  a  legal  discretion,  to  be 
exercised  according  to  equitable  principles,  otherwise  it  is  a 
subject  of  review.  And  where  the  reviewing  court  has  no 
means  of  determining  whether  the  discretion  exercised  by 
the  chancellor  in  this  regard  concerning  the  costs  of  the 
receivernhip  was  proper  or  not,  it  can  only  affirm  the  de- 
cree.** 

But  in  a  proceeding  where  the  owner  of  the  mortgaged 
lien  is  not  a  party,  and  a  receiver  is  appointed  therein 
without  his  asking  therefor,  and  directed  to  carry  on  the 
business,  and  on  a  sale  under  a  foreclosure  proceeding  com- 
menced by  the  holder  of  the  mortgage  lien,  independent  of 
the  one  in  ivhich  the  receiver  was  appointed,  enough  was 
not  realized  to  pay  the  mortgage  debt  and  costs,  the  ex- 
penses of  the  receivership  cannot  be  charged  against  the 
property  itself,  to  the  detriment  of  the  holder  of  the  mort- 
gage lien.*^ 

The  general  rule,  however,  is  that  the  costs  of  the  ap- 
pointment of  a  receiver  are  entitled  to  priority  in  payment 

QS—Boyd  y.   Magill,  100  HI.   Ap.  96— mgfaley  ▼.  Deane,  168  in.  266. 

816.  97— Makeel   v.   Hotehkus,   190   IlL 

94 — Equitable  Trust  Co.  v.  Wilson,  311. 
200  111.  23;  Oakford  v.  KobiiiAon,  48 
111.  Ap.  273. 
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out  of  the  funds  realized  by  the  receiver;  but  in  order  to 
raise  the  propriety  of  allowing  such  payment  in  the  court 
of  review,  the  question  must  first  be  presented  to  the  trial 
court*** 

A  receiver  is  not  entitled  to  a  judgment  in  his  own  name, 
as  receiver,  in  an  equity  case  in  which  he  is  appointed  and 
acting  as  receiver.  He  is  not  a  party  to  the  case  by  reason 
of  his  appointment  as  receiver,  and  is  not  entitled  to  a  de- 
cree or  judgment  therein,  his  fees  and  expenses,  and  the 
fees  of  his  solicitor,  when  allowed  by  the  court,  should  be 
taxed  as  a  part  of  the  costs  in  the  case  in  the  regular 
way.** 

§2341.  Termination  of  Jurisdiction  of  the  Court— The 
court  is  without  authority  to  enter  orders  or  decrees  bind- 
ing upon  the  parties,  after  its  jurisdiction  has  terminated. 
And  the  jurisdiction  of  the  court  whose  aid  had  been  in- 
voked in  a  foreclosure  proceeding  terminates  at  the  expira- 
tion of  th«  period  allowed  by  law  for  redemption. 

Where  under  a  decree  of  foreclosure  there  is  a  sale  of  the 
premises  and  no  redemption,  the  title  and  the  rights  of  the 
purchaser  become  vested  and  fixed  as  of  the  date  of  the 
expiration  of  the  time  for  redemption  from  the  sale.* 

§2342.  Interference  with  Receiver  or  Property  in  His 
Hands,  Contempt  of  Court — ^It  is  generally  considered  that 
any  interference  with  a  receiver  or  the  property  in  his 
hands  as  such  is  a  contempt  of  the  court  which  appointed 
him.  He  is  an  officer  of  the  court  acting  under  the  direc- 
tion of  the  court,  and  the  property  in  his  hands  is  in  the 
custody  of  the  law,  and  under  the  protection  of  the  law. 
The  only  right  or  authority  of  a  third  party  to  interfere 
with  such  property  is  on  leave  given  to  do  so  by  the  court 
appointing  the  receiver. 

Where  a  court,  through  its  receiver,  is  in  the  possession 

98 — Bogardus   v.    Moses,    181    HI.  1 — Stoddard  v.  Walker,  90  DL  Ap. 

554.  422. 

99— McBeTnolds  v.  Brown,  121  HI. 
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join  the  proceeding^  the  failure  to  obtain  leave  to  bring  the 
suit  does  not  oust  the  other  court  of  the  State  of  jurisdic- 
tion. 

This  rule,  however,  is  subject  to  an  exception  in  cases 
where  the  purpose  of  the  suit  is  to  deprive  the  receiver  of 
the  possession  of  the  properly  of  the  receivership.  In  such 
case  the  judgment  is  void  unless  leave  is  obtained  to  pros- 
ecute sudi  suit. 

Where,  in  the  furtherance  of  justice,  it  becomes  neces- 
sary for  a  court  of  equity  to  lay  hold  of  the  affairs  of  an  in- 
solvent or  failing  debtor  and  appoint  a  receiver  to  manage, 
operate  and  wind  up  his  affairs  it  would  be  a  strange  re- 
striction upon  the  powers  of  such  a  court  if  it  could  adjust 
only  such  questions  arising  in  the  course  of  the  administra- 
tion of  such  affairs  as  are  ordinarily  cognizable  in  a  court  of 
equity.  The  jurisdiction  of  the  court  having  attached  ii\ 
the  first  instance  to  protect  the  equitable  rights  of  the  cred- 
itors, it  will  be  retained  to  do  complete  justice  and  fully 
administer  upon  the  property,  and  in  so  doing  the  court  of 
chancery  may,  if  it  sees  proper  to-do  so,  adjust  claims 
against  the  property  arising  either  out  of  tort  or  contract 
and  determine  the  amount  thereof,  and  makes  all  proper 
orders  in  respect  to  the  time  and  manner  of  their  payment.* 

§2343.  Reasons  for  the  Rule  Against  Interferiiig  with 
the  Receiver — The  rule  requiring  a  party  desiring  to  pns 
ceed  against  a  receiver  to  obtain  the  permission  of  the 
court  appointing  him  to  be  first  obtained  is  established  to 
prevent  collision  of  different  jurisdictions  and  not  as  an 
unbending  pre-requisite  to  all  proceedings  against  receiv- 
ers. And  where  such  a  rule  has  been  obtained  it  would 
seem  that,  being  a  matter  of  discretion,  it  could  not  be  made 
the  ground  for  review  without  some  showing  of  oppression 
or  embarrassment  to  the  various  litigants  in  permitting  a 
bill  to  be  filed  against  the  receiver.* 

S^Shedd  v.  Seefeld,  230  lU.  118. 
4 — ^Pox  Biver  Paper  Co.  v.  Western 
Envelope  Co.,  109  BL  Ap.  898. 
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Where  a  bill  is  brought  against  the  receiver  as  such,  and 
the  court  sustains  a  demurrer  to  the  bill  and  allowed  the 
complainant  to  amend  his  bill,  it  was  necessarily  deter- 
mined that  the  complainant  should  have  leave  to  proceed 
with  his  bill.  The  receiver  having  been  appointed  by  the 
same  court  which  grants  leave  to  file  the  amended  bill,  that 
court  would  not  need  by  either  pleading  or  evidence  to  be 
informed  of  what  the  record  already  showed  that  leave  had 
been  granted  to  file  the  bill.' 

§2345.  Pleading  Leave  to  Sue  Beoeiver— Question  of 
Jurisdiction — The  absence  of  an  averment  in  the  pleading 
that  the  court  appointing  the  receiver  gave  the  party  leave 
to  proceed  against  the  receiver  on  the  property  in  his  hands 
has  led  to  different  conclusions  in  different  courts.  Under 
the  decisions  of  the  Supreme  Court  of  Illinois,  the  absence 
of  the  allegation  is  not  under  any  and  all  circumstances  fatal 
to  the  pleading.  If  the  action  brought  does  not  contem- 
plate interfering  with  the  possession  of  the  receiver  over 
the  property  entrusted  to  his  charge,  no  leave  need  be  ob- 
tained, and  the  absence  of  leave  and  the  absence  of  an  aver- 
ment to  that  effect  is  a  matter  which  does  not  go  to  the 
jurisdiction  of  the  court:  it  is  a  mere  matter  of  contempt 
and  not  of  jurisdiction,  and  the  receiver  waives  all  questions 
of  that  kind  by  appearance,  and  after  such  appearance  the 
court  will  not  entertain  a  motion  to  dismiss  on  the  grounds 
suggested.* 

But  in  actions  in  ejectment  and  other  actions  where  the 
purpose  of  the  suit  is  to  obtain  possession  of  the  property, 
it  is  necessary  for  the  plaintiff  to  allege  in  his  declaration 
that  such  leave  has  been  obtained,  or  it  will  be  obnoxious 
to  a  demurrer.* 

§  2346.  Want  of  Leave  to  Sue  Receiver  not  Jnrisdictioiial 
— Where  a  suit  is  instituted  against  a  party  for  whom  a 

7 — Fox  Biver  Paper  Co.  ▼.  Western  9 — St  Louis,  A.  ft  B.  B.  B.  Go.  ▼. 
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jurisdiction  of  the  parties  and  legal  authority  to  enter  the 
order  then  a  party  cannot  stand  in  defiance  of  it,  however 
improvidently  or  erroneously  made.  And  where  a  receiver 
has  been  appointed,  he  becomes  the  officer  of  the  court,  and 
his  possession  of  the  property  is  the  possession  of  the 
court  itself,  and  any  unauthorized  interference  therewith, 
either  by  taking  forcible  possession  of  the  property  or  by 
legal  proceedings  for  that  purpose  without  the  section  of  the 
court  appointing  the  receiver,  is  a  direct  and  immediate 
contempt  of  court  and  punishable  by  attachment.  It  makes 
no  difference  that  the  party  charged  with  the  contempt  was 
not  a  party  to  the  proceedings  in  which  the  receiver  was 
appointed.** 

§  2348.  Failure  of  Party  to  Pay  Money  on  Order  of  Court 
Not  Contempt  Unless  Wilful — It  would  seem  from  the  au- 
thorities that  it  is  not  competent  for  a  court  of  equity  to 
imprison  a  party  for  contempt  on  the  failure  to  pay  a  money 
decree,  unless  such  disobedience  is  wilful." 

But  where  a  receiver  has  wrongfully  expended  or  con- 
verted money  in  his  hands,  and  is  proceeded  against  in  the 
cause  in  which  he  was  appointed  for  contempt,  on  account 
of  a  failure  to  comply  with  the  order  to  pay,  inability  to 
pay,  resulting  from  a  wrongful  act,  does  not  present  a  de- 
fense to  the  proceeding,  and  the  receiver  may  be  impris- 
oned for  contempt,  notwithstanding  his  inability  to  pay." 

§2349.  Liability  of  Receiver  for  Contempt  of  Court — 
Where  a  railroad  company  is  enjoined  by  a  state  court  from 
doing  certain  acts,  and  thereafter  a  receiver  is  appointed 
for  the  company  by  a  Federal  court,  the  injunction  is  bind- 
ing and  obligatory  upon  the  receiver,  and  he  becomes  liable 
to  punishment  for  the  violation  thereof.  No  question  can 
be,  with  any  protest  of  legal  principle  for  its  support,  urged 
against  the  binding  force  of  the  injunction.    According  to 

13— People  V.  Weigley,  155  111.  491.  15— People  v.  Zimmer,  238  111.  607. 

14— Dinet   v.   People,   73   HI.    183; 
Burnham  v.  Barrett,  137  111.  Ap.  119. 
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every  principle  of  law  it  is  binding  upon  all  persons  to 
whom  it  is  directed.  So  where  the  injunction  is  against  the 
corporation  as  a  legal  entity,  and  its  agents  and  servants, 
the  appointment  of  a  receiver  by  the  Federal  court  made 
no  change  in  the  corporate  body.  Its  existence  was  intact, 
with  its  legal  functions  unimpaired,  but  its  functions  were 
to  be  performed  by  agents  appointed  by  the  Federal  court. 
The  agents  appointed  by  the  court  to  perform  its  duties 
and  exercise  its  functions,  are  legally  its  agents,  although 
they  are  under  the  direction  of  the  court  appointing  them, 
within  the  limits  of  its  charter.  The  court  only  authorizes 
the  receiver  to  exercise  the  privileges  and  perform  the  du- 
ties  prescribed  by  the  charter.  The  court  does  not,  nor 
could  it  if  attempted,  enlarge  or  restrict  the  powers  and 
duties  conferred  by  the  charter.  When  a  court  appoints 
a  receiver  for  a  corporation  it  assumes  the  management  of 
the  corporation  under  and  in  accordance  with  its  charter, 
and  is  bound  by  its  provisions  to  the  same  extent  that  are 
the  directory,  and  the  agents  appointed  by  the  court  are 
required  to  act  within  the  limits  of  the  charter,  and  to  per- 
form all  duties  imposed  thereby.^* 

l(^-Safford  t.  People,  85  HL  S68. 
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